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Hhtritt  of  Fmmyhania,  to  tait-.' 
BE  It  remembered,  that  on  the  12th   day  ^^  August    in  the  thlrdetk 
rear  of  the  Independence  of  the  United  States  of  America,  AD.  180o 
Siam  HamUton,  of  the  said  district,  hath  deposited  m  this  office,   he  t  - 
tk  ofTbook,  the  vight^whereof  he  claims  as  uuthor,  mthe  words  foL 
lowing,  to  wit: 

"  Report  of   the  Trial   and    Acquittal,  of  Edward   Shlppen,    Esquire, 
-Chief  Justice,    and  Jasper  Yeates    and   Thomas    Smith,    Esquires, 
..  Sststant     usVices,  of  t'he  Supreme  Court  of  Pennsylvania,  on   an 
"  Impeachment,    before  the  Senate  of  the  Commonwealth.       Janua- 
-  rV?18o5   By  William  Hamilton,  Editor  of  the  Lancaster  Journal. 
In  conformity  to  the  act  of  the  Congress  of  the  United  States,  intitu- 
led    ''An  act  for  the  encouragement  of  learning,  by  securing  the  copies 
of  mapV  charts,  and  books,  to  the  authors  and  proprietors  of  such  co- 
ls dur';.rtheimes  therein  mentioned;"  and  also  to  the  act ,    entitled 
rin  act  Supplementary  t.  an  act,  entitled.  "  An  act  for  the  encourage- 
nientof  learaing,  by  securing  the  copies  of  maps    ^^^arts,  ai.d  books  to 
Se  authors  and  proprietors  of  such  copies  during  the  times  therein    m.a- 
tioned,"  aad  extending  thereof  to  the  arts  of  desigmng.  engraving,  and 
etching  historical  and  other  prints." 

D.  CALDWELL,  Clerk  of  the 

District  of  PQunsijlvania. 


NOTE. 


•    ne  reauer  ml  observe  in  Page  327,  that  Mr,  B,ilcau  refer* 
/../;.  .,.v;;^;3,^  Mr,  Lenvu,  a.  contained  in  a  letter  fy,m    let 

T    Z        f  '"^-^^ ;^''^hen  Mr.  Boilecm's  speech  ,va,  /:t,t  to   Iress. 
fL-rrT/f^''T^^r'"7'^'  '^"^^  '''^^  l^c  found  a.  read  by  Mr. 
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TRIAL 

O  F 

EDrVARD  SHIPPEN,   Esc^.  Chief  Justice, 

AND 

JASPER  TEATES,  £^  THOMAS  SMITH, 
Esc^r's.  Assistant  Justices  of  the  Supreme 
Court  of  Pennsylvania, 
ON   AN   IMPEACHMENT 

BEFORE  THE   SENATE   OF   THE    COillMOKWEALTHi 
JANUARY,   1805. 

•■•-  — . • 

INTRODUCTION. 


ON  the  28th  of  February,  1803,  in  the  Houfe  of  Re* 
prefentatives  of  the  commonwealth  of  Pennfylvania, 
Mr.  Fergulon  prefentcd  the  following  memorial,  figned 
by  Thomas  Pall'raore,  of  the  city  of  Philadelphia. 

To    the   HONORABLE     the     house     of   REpRES^NfAriVES  of 

the   Commonwealtb  of  Pennsjlvania. 

The  rtiemorial  of  Thomas  Passmore,  of  the  city  of  Phi- 
ladelphia, 

RESPECTFUL  L  T  SHE  WE TH, 

That  your  memorialifl  conceives  it  to  be  the  undoubted 
and  moft  invaluable  right  of  every  free  citizec  of  this 
Commonwealth,  to  addrefs  your  honorable  body,  when  he 
has  unfortunately  fuftained  injuries  offuch  a  defcription, 
as  you,  and  you  only,  are  properly  authorized  to  redrefs  ; 
and  that  it  is  more  efpecially  the  bounden  duty  of  any  indi- 
vidual, who  ferioufly  apprehends  the  conRitutional  and  le- 
gal exercife  of  Judicial  authority  towards  himfelf,  to 
have  been  manifeftiy  exceeded,  to  prefent  for  your  confi- 
deration  a  cafe,  pregnant  with  fo  many  alarming  confe- 
quences  to  the  rights  and  liberties  of  the  people  :  Under 
thefe  imprellions,  your  memorialid  refpe£lfully  folicit<? 
your  attention  to  a  recent  decifion  of  the  honorable  Ed- 
vuard  Shippen,  Chief  JuHice,  and  Jasper  Teats  and  Tho- 
mas Smith,  Efquircs,  judges  of  the  Supreme  Court  of  this 
ftate,  in  which,  without  the  opportunity  of  defending  him- 
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fclf  before  a  fury  of  his  peers,  for  a  conflrtfftlve  and  int-' 
plied  contempt,  not  occurring  in  the  view  of  the  Court, 
nor  relating  to  any  caufe  which  could  be  confidered  as 
pending  therein,  he  was  torn  from  his  fanaly  and  bufinefs* 
and  ignominioufly  fentenced  to  a  clofe  confinement  for 
thirty  days,  and  the  payment  of  a  fine  of  fifty  dollars,  and 
this  too  after  he  had  fubmitted  to  the  inquifitorial  pro- 
ceeding of  anfwcring  fully  to  written  interrogatories. 

The  circumnances  of  the   cafe,  were  as  follows  : «» 

MefTrs  Pettit  and  Bayard,  of  the  city  of  Philadelphia, 
merchants,  were,  with  feveral  other  perfons,  underwriters 
upon  a  policy  of  infurance  on  a  vefTel  of  your  memorialill. 
A  lofs  happened,  and  the  underwriters  were  applied  to  for 
the  amount  of  their  refpedive  engagements.  The  gen- 
tlemen jufl  named,  were  the  only  perfons  who  at  firfl 
made  any  difficulty  on  the  fubjeft  ;  but,  in  conf  quence  of 
their  refufal,  the  other  underwriters  alfo  declined  pay- 
ment, and  your  memorialill,  to  his  great  injury,  was  kept 
out  of  alarge  fum  of  money  juftly  due  to  him.  At  leng'h, 
however,  Meffrs  Pettit  and  Bayard,  agreed  to  enter  inro 
an  amicable  reference  under  a  rule  of  Court  with  your 
memorialift,  and  the  other  underwriters  followed  their  ex- 
ample ;  two  referees  were  chofen,  and  according  to  the 
previous  agreement  of  all  parties,  called  to  their  affiRance 
a  third  referee,  the  mutual  allegations  of  both  parties' 
were  fully  and  fairly  heard,  and  an  award  made  in  favor 
of  your  memorialift — the  faid  award  was  returned  into  the 
Prothonotaries  office,  and  agreeably  to  the  terms  of  the 
reference,  a  judgment  was  entered  thereon  ;  notice  of  the 
fame  was  given  to  Pvleffrs  Pettit  and  Bayard,  and  the  other 
underwriters,  all  of  whom,  except  faid  Pettit  and  Bayard, 
acqniefced,  and  paid  to  your  memorialift  the  fums  for 
which  they  were  refpedively  bound  ;  the  period  allowed 
by  the  rules  and  praftice  of  the  Court  to  a  diflTatisfied  par- 
ty to  file  exceptions,  elapfcd,  and  an  execution  was  iffued 
againft  them  ;  afrer  this,  however,  Mr.  Andrew^  Bayard 
filed  exceptions  to  the  report  of  the  referees  which  your 
memorialift  was  informed  by  his  Counfel,  were  out  of 
time,  and  therefore  would  not  be  received  by  the  Court  j 
but  they  had  the  effeiSt  of  occafioninga  conliderable  delay 
in  the  recovery  of  the  money.  S-marting  under  a  fenfe  of 
the  injury  done  him  by  this  procedure  on  the  part  of  Mr. 
Bayard,  your  memorialift  in  the  fervor  of  momentary  re- 
fentment,  wrote  a  paper,  exprc-ffive  of  his  feelings,  and  put 
the  fame  up  at  the  merchant's  coffee  houfe,  on  a  board  to 
which  advertifements  are  generally  attached,  and  which 
fituation  was  pointed  out  by  the  keeper  of  the  faid  coffee 
boufe,  as  a  proper  one  for  the  purpofe.     It  was,  however. 
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pot  fuffered  to  remain    there  one  minute,  the   perfon   Jufl: 
nienrioiird  taking  it  down  before  it  was  read  by  any  other 
pel  Ton   but    bimielf,  and  afterwards  delivering    it    to  Mr. 
^ayard  ,   and,  fubfequent  publicity,  if  fiich  it  obtained,  i$ 
alcribable  therefore  to   Mr.  Bayard,  and  not  to  your  me- 
morialiU.        This  occurrence  took   place  on  the  eighth  of 
S^  ptember  laft.   At  the  following  Term, the  counfelofMr. 
Bayard,  applied  to  the  Supreme  Court,  and  obtained  a  rule 
on  your    memorialift,    to   fhew   caufe  why  an  attachment 
fhonld  not  iffue  againil  him    for  a  contempt,  and  after  ar- 
gument on  the  eighth   of  December   laR,    an  attachment 
■was  awarded.    On  the  fixteenth  of  the  fame  month,  your 
meraoriahft  was  ordered  by  faid  Court  to    anfwer   interro- 
gatories ;   to  which  order  he,   without   hefitation,   yielded 
obedience.     In  thofe  anfwers,  your  memorialilt  ftated,  that 
to  the  belt  of  his  judgment  and  belief,  at  the  time  of  writ- 
ing the  above  mentioned  paper,  there  was  no  fuit  depend- 
ing between  him,  and  Pettit  and  Bayard  ;  for,  tha:  althougU 
fuch  an  aftion  had  been  inftituted  between  him  and  Pettit  £c 
Bayard,  and  re/erred  under  an  amicable  agreement  ;  yet,be- 
fore  tlie  time  alluded  to,  a  leport  had  been  made  in  favor  of 
your  memonahft.and  the  fuit  determined  by  a  judgment  en- 
tered thereupon,  that  altho'  exceptions  had  been  afterward* 
liled,  your  raemorialiflunderftood  and  bclicvtdit  to  be  a  rule, 
of  the  Supreme  Court,  that  where  by  the  tenour  of  the  fub« 
niiffion,  the  repcyt  of  the  referees  is  to  be  made  into  office  ; 
if  fuch  report  is  made,  notice  thereof  given  to  the  party  a- 
gainil  whom  it  operates, and  no  exceptions  filed  within  four 
days  thereafter,   the  fame  becoires  abfolete  Sc  unavoidble  ; 
-that    fuch  was  the  imprcffion  on  tlie  mind  of  your    memo- 
tialift,  at  the  tfine  of  the  con)miirion  of  the  alledged  con- 
tempts ;  and  that  he  was  the  more  confirmed  therein  by  the 
acquiefcence   of  the  other  underwriters  ;  he  alfo  mention- 
ed as  has   been  herein  before   ftated,   that  the  paper,  con- 
taining the  off'cnfive  expreflions,  was  immediately  after  be- 
ing put  up,  torn   down  by  the    keeper  of    the  coffee-houfs 
t)efore  it  had  been  read  :   In  the  doing  of  which,  he  declar- 
ed  he  had  not  the  moft  diftant  intention  to  prejudice    the 
public  mind  in    his  favor,  or  to   treat   with  difrefpedl    the 
Judicial  authority  of  his  country,  for  which  he  had  always 
isntertained  the  utmoft  refped  ;  and   that  his  condudl  was 
merely  the  refult  of  the   heat  and  pafTlon  of   the  moment, 
notwithllanding  which,  declarations  on  his  part,  thus  un- 
reludiantly  and  refpeftfully  made,  under  the  folemnities  of 
an  oath,  the  fevere  and  difgraceful  puniflinient  was  infiid^- 
ed  upon,   and    fulTered  by   your    memorialift  ;   that  in  the 
courfe  of  the  difculfion,   the  counfel  of  your   memorialift 
was  interrupted,  and  fo  far  difcouraged  by  the  Court,  as  to 
leave  the  difcuffion  of  the  queflion  on   his  part  unfinilhed. 
Your  nieraorialift  himfelf  was  refufed  to  be  heard,  and  in* 
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Jlead  of  confidering  the  oiFence  as  committed  agrfrft  the 
Juftice  of  the  country,  he  was  repeatedly  told  by  the  Court, 
that  a  perlbnal  apology  to  Mr.  Bayard,  wuulJ  miti^rate, 
if  not  prevent, the  intended  punilhment  ;  thuscleai'y  evinc- 
ing that  the  Court  confidered  the  injury  of  2i  personal  na- 
ture, not  afTetfting  the  fair  adminiRration  of  public  juiUce, 
•while  at  the  fame  time  they  refufed  to  leave  the  perfon 
confidering  himfelf  injured  to  his  action  at  law,  as  your 
memorialift  humbly  apprehends  of  right  they  ought  to 
have  done.  Your  memorialift  fubmits  to  your  Honorable 
Body,  that  in  thi»  tranfadion,  the  above  named  Judges 
have  violated  the  duties,  and  exceeded  the  powers  of  the 
high  ftation  delegated  to  them  ,  that  even  in  the  annals  of 
Britifli  jurifprudence,  no  cafe  can  be  found  where  fuch  an 
act  has  been  confidered  a  contempt  ;  that  the  paper  refer- 
red to,  did  not  relate  to  a  fuit  depending  for  trial,  fo  as 
improperly  to  bias  the  minds  of  the  public,  nor  did  it  in 
the  mofl:  diftant  manner,  reflect  upon  the  Caurt  or  any  of 
its  officers,  that  in  its  moft  aggravated  colours,  it  could 
have  been  no  more  than  a  perfonal  afiVont  to  Mr.  Bayard  ; 
and,  even  that  was  prevented,  by  the  interference  of  a 
third  perfon  ;  that  fliould  an  unprecedented  rigor  of  con- 
ftruAion  be  allowed  to  exaft  the  circumflance  into  a  con- 
ftruftive  or  implied  contempt  of  the  Court,  even  the 
ftridleil  principles  of  common  law  would  have  abfolved 
your  memorialift,  when  he  had  purged  fuch  contempt  by 
full  and  faxisfaftory  anfwers  to  written  interrogatories  : 
And  finally,  he  fubmits  it  to  your  better  judgment,  whe- 
ther the  proceedings  againft  him  do  not  involve  a  manifeil 
infraction  of  the  bill  of  rights,  and  wh'-ther  the fe  fummary 
judicial  proceedings  for  conltrudive  offences,  if  unnoticed 
by  the  Legiflature,  may  not  pave  the  way  for  the  deftruc- 
♦ion  of  the  ineftimable  right  of  trial  by  jury.. 

Your   memorialift    therefore    prays,  that   you  would  be 
rleafed  to  take  the  above  circumftances  into  confideration, 
and  enquire  whether  the  above  named  JUDGES  have  not 
made  themfelves  the  objeds  of  IMPEACHMENT. 
(Signed)  THOMAS  PASSMORE. 

Philadelphia,  February  26,  1803. 

The  memorial  was  read,  and  referred  to  MefTrs.  H. 
Fersufon,  F.  Smith,  D.  Montgomery,  D.  Mitchd,  J. 
M-Mafters,  J,  Rofs,  and  Ifaiah  Davis,  to  confider  and  re- 
port thereon.  This  committee,  on  the  9th  of  Marcl\, 
1803,  made  the  following  report  : — 

That  they  have  examined  the  petition  and  documents 
accompanying  it,  and  heaid  the  allegations  of  the  com* 
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plalnant,  and  are  cf  opinion,  that  the  fummary  mode  of 
punifiiiiig  contempts,  by  attachment  as  laid  down  in  the 
Englifli  books,  and  pratiiled  by  our  Courts,  is  not  agreea- 
ble to  the  genius  of  the  conflitiition  and  laws  of  the  com- 
monwealth of  Penufylvania,  although  fucli  power  may  be 
a  necfffai-y  attendant  upon  every  fuperior  tribunal  in  ca- 
fes of  direft  contempts,  which  openly  infult  or  refill  the 
authority  of  the  Court,  or  the  perfons  of  the  judges  who 
prefidc  there  while  in  the  adiial  difcharge  of  tiieir  oiRcial 
duly. 

"The  committee  are  of  opinion  there  is  no  necefTity  of 
fuch  a  power  in  the  courts  of  juitice,  where  the  contempts 
are  only  confequentia.'  or  confcrudive,  and  not  committed 
in  the  hearing  of  the  Court,  nor  by  treating  with  difrefpe'ft 
the  rules  or  procefs  thereof  ;  eveiy  decition  of  fa£ls,  by 
courts  vi  law,  without  the  intervention  of  a  jury,  is  a  (iep 
towards  ertabliniing  ari(locracy,  the  moH:  oppreflive  of  ab- 
folute  governments,  atid  if  not  timely  guarded  againft, 
may  imperceptibly  undermine  the  trial  by  jury,  the  belt 
preferv  itive  of  liberty  :  The  committee  therefore  offer 
the  following  refolution,  viz. 

Resolved^  That  a  committee  be  appointed  to  prepare 
and  report  a  bill,  to  define  the  powers  of  the  courts  of 
ju[lice  to  punilh  contempts  in  a  fummary  mode. 

The  foregoing  was  made  the  order  of  the  day,  for  Mon- 
day, the  1 4th  of  March,  but  it  was  not  called  up  on  thai 
day.  On  the  15th,  the  report  and  memorial  were  read  a 
fecond  time,  and  on  motion  of  Mr.  D.  Mitchel  and  Mr. 
A.  Leacock,  committed  to  a  special  committee,  confining 
of  Mcffrs.  C.  Porter,  J.  Engle,  J.  Simpfon,  R.  Welles, 
and  W.  Steele,  who,  on  the  18th,  made  the  following  re- 
port :— 

That  the  comnnttee  have  attended  to  the  memorial,  and 
examinedthe  documents  adduced  in  evidence  to  fubllantiatc 
the  charges,  and  from  the  view  they  ha>'e  taken  of  the 
fubjedt,  they  are  of  opinion,  that  fufficient  caufc  exifts  to 
inftitute  an  enquiry,  but  in  confequence  of  the  late  periodl 
of  the  fellion,  it  would  be  inexpedient  to  enter  into  an 
iHvefligation  at  this  time  :  That  in  the  opinion  of  the 
committee,  a  law  ought  to  pafs,  declaring  what  fhall  con- 
Jlitute  a  contempt  of  court,  that  neither  paflions  nor  preju- 
dices may  operate  to  the  injury  of  individuals  ;  tliat  a  con- 
tempt being  defined,  the  citizens  will  not  be  expofed  to 
the  commiffion  of  an  unkno\yn  crime  ;  that  to  fecure  their 
liberty  and  prote<^  their  property,  is  the  duty  and  prero- 
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gative  of   the    Legiflature  :   Under   fuch  impreffions,  the. 
committee  offer  the  following  reiblutions,  viz. 

1.  Resolved,  That  a  committee  be  appointed  to  draft 
and  report  a  bill,  defining  what  Ihall  coiillitute  a  contempt 
of  court. 

2.  Resolved^  That  i>be  especially  recommended  to  the 
fucceeding  Houfe  of  Reprefentatives,  to  enquire  into  the 
condud  of  the  judges  of  the  Supreme  Courc,  relative  to 
their  proceedings    againfl  Thomas    Paffmore, 

Ordered  to  be  laid  on  the  table. 

In  the  cnfuing  feflion  of  the  Legiflaiure,  on  the  1 7th 
of  January,  1804,  Mr.  John  Boyd,  from  the  cornmittee 
appointed  to  examine  the  Journals  and  files  of  the  late 
Houfe,  and  report  the  unfinil^ed  bufinefs,  reported  thq 
*'  Resolution  founded  on  the  memorial  of  Thomas  Paffr 
more,  of  Philadelphia,  complaining  of  the  condu(i\  of  Ed- 
ward Sbippen,  Jafper  Yeates,  and  Thomas  Smith,  Judges, 
oi'  the  Supreme  Court." 

This  report  was  referred  to  tk°  committee  of  grievances. 

On  the  13th  of  March  following,  Mr.  J.  Goodman, 
from  the  committee  of  grievances,  reported  as  follows  :  — 

That  after  having  examined  the  witneffes  produced  to 
them,  and  carefully  taken  down  the  tedimony,  and  given 
the  fubjed  a  due  confideration,  the  following  fads  appear 
to  be  fubllantiaied,  viz. 

That  an  amicable  fuit  was  entered  into  between  Thot 
nias  Paffmore,  plaintiiF,  and  Pettit  and  Bayard,  defendants, 
on  the  13th  day  of  July,  1802,  on  a  contefted  policy  of 
infurance,  both  parties  having  chofen  their  man,  ais  re- 
ferees, with  power  in  cafe  of  difagreenient  to  choofe  an 
umpire,  who,  not  agreeing,  chofe  William  Hallet,  um- 
pire, who,  with  one  of  the  referees,  on  the  Gxth  day  of  Aut 
guft,  1802,  reported  an  award  in  favour  of  Thomas  Paff- 
more, plaintiff,  of  four  hundred  and  ninety  dollars,  with 
intereft,  which  award  was  returned  into  the  office  of  the 
Prothonotary  of  the  Supreme  Court,  on  the  fixth  day  of 
Auguft,  1802,  on  which  judgment  was  entered  on  the 
fixth  day  of  the  fame  month,  againfl  Pettit  and  Bayard, 
defendants  ;  and,  that  on  the  eighteenth  of  the  fame  month, 
execution  was  iffued,  and  a  levy  made  by  the  flieriff  on 
the  goods  of  Andrew  Bayard,  on  the  fame  day  ;  all  which 
viiW  appear  by  ccrtiied  records,  herewith  reported. 
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That  on  the  fourth  day  of  September  following,  cxdCf*- 
tions  were  filed  by  Andrew  Bayard,  againft  the  clccifioa 
cf  the  referees  ;  that  on  the  eighth  day  of  the  fame  month, 
a  paper  was  polled  uj»  in  the  coffee  houle,  iu  Philadelphia, 
by  the  laid  'I'homas  Paffmore,  laid  to  be  a  libel  againft 
Pertit  and  Bayjird,  ia  tte  ■vTords  following  :  'The  fub- 
fcriber  publicly  decUres,  tliat  Pettit  and  Bayard,  of  this 
city,  merchants  and  quibling  underwriters,  has  bal'ely  kept 
from  the  fubferiber,  for  nine  months,  about  five  hundred 
dollars,  and  that  Andrew  Bayard,  the  partner  of  Andrew 
Pfttit,  did  on  the  third  or  fourth  initanc,  go  before  John 
Infkeep,  Liq.  alderman,  and  fwore  to  that  which  was  not 
true,  by  which  the  faid  Pettit  and  Bayaid,  is  enahled  to 
keep  the  fubferiber  out  of  his  money  for  about  three 
months  longer,  and  the  faid  Bayard,  has  meanly  attempted 
to  prevent  others  from  paying  the  fubferiber  about  two 
thoufand  five  hundred  dollars,  but  in  this  mean  dirty  aftiou 
he  was  difappointed  in,  I  therefore  do  publicly  declare  An- 
drew Bayard,  a  lier,  a  rafchal,  and  a  coward  ;  and  do  off>;r 
two  and  a  half  per  cent  to  any  good  perfon  or  perfons,  t» 
jnfure  the  folvency  of  Pettit  and  Bayard,  for  four  months 
from  this  date.' 

THOMAS  PASSMORE. 
Pbiladelpbia,  Sept.  8th,  1802. 

For  which  libel,  the  faid  Thomas  Paffmore,  was  com- 
mitted  to  the  curtody  of  the  (berifF  of  Philadelphia  county, 
in  the  debtors  apartment  of  the  common  goal,  for  the  fpace 
of  thirty  days,  and  was  fined  fifty  dollars,  to  the  cbmmon- 
tvealth,  for  an  alledged  contempt  of  Court.  It  appears, 
moreover,  from  the  evidence,  that  the  ufual  courfc  of  pro- 
ceeding was,  in  the  firft  inllance,  departed  from  by  the 
Court.  Immediate  fentence,  or  atonement  to  Mr.  Bay- 
ard, was  the  only  alternative  ;  but  on  the  fuggeftion  of  Mr. 
Paffmore's  counfel,  interrogatories  in  the  uiual  manner, 
were  filed  by  the  counfel  of  Pettit  and  Bayard  ;  which 
interogatories,  together  with  the  anfweis  thereto,  (which 
anfwers  in  the  opinion  of  your  committee  were  fatisfadlory, 
and  did  purge  the  contempt,  if  a  contempt  had  been  com- 
laitted)  are  herewith  reported. 

Although  the  faid  Thomas  Paffmore,  had  complied  with 
every  requeft  of  the  faid  Court,  except  that  he  refufed  ta 
make  an  apology  to  Andrew  Bayard  ;  he  was,  on  the 
twenty-eighih  day  of  December,  1802,  fined  and  imprifon- 
cd  by  the  faid  Court,  as  aforefaid. 

Your  committee,  after  a  muture  confideration  of  the 
fubje^,  conceive  themfelves  juftified  in  the  opinion,  that 
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the  judges  have  cxercifed  a  flretch  of  power  in  this  Cwife^ 
jjDt  warranted  by  the  conltitution  and  laws  of  our  coun- 
try ;  and  that  if  fuch  an  abufe  of  power  be  tolerated,  and 
<]uietly  acqulcfced  in  by  the  Le^iflatiire,  there  is  reafon  to 
tear,  that  the  fafety  and  p-jiiunal  liberty  of  the  citizen,  will 
be  annihilated* 

That,  however  willing  the  committee  may  be  to  con- 
cede,, that  every  Court  of  Juftice  neceffarily  poffefs  the 
power  of  punifl^ing  contempts  committed  in  their  prefence 
and  whilft  in  feffion  ;  yet  they  are  of  opinion,  that  offen- 
ces, fuch  as  charged  againft  the  faid  Thomas  PafTmore,  if 
viewed  under  all  the  variety  of  Gircumdauces,  connefted 
with  the  cafe,  do  not  amount  to  a  contempt  of  Courr,  and 
coniVquently  do  not  warrant  the  unufual  feverity  of  pro- 
ceeding, which  was  had  againil  him. 

1.  Becaufe  the  publication  did  not  reflexion  the  judges 
in  iheir  judicial  capacity,  nor  perfonal  character. 

2.  Becaufe  there  was  no  dire£l  allufion  in  the  paper 
called  a  libel,  to  any  caufe  pending  before  the  Court. 

3.  Becaufe  it  appears  from  the  record,  that  the  faid 
Thomas  PafTmore  was  warranted  in  the  coi,clui"lon,  that 
the  fuit  between  him  and  Pettit  and  Bayard,  was  then 
ended,  judgment  having  been  entered,  and  execution  ilTu- 
ed.  This  opinion  is  confirmed,  becaufe  the  judgment  was 
not  fet  afide,  until  after  the  term  of  his  imprifonment  had 
expired,  and  after  his  application  to  the  Legiflature,  for 
the  impeachment  of  the  judges. 

4.  Becaufe  It  appears  from  the  evidence,  that  thfe^  Court 
were  fatisfied  with  the  anfwers  of  Thomas  PafTmore,  to  the 
interrogatories,  fo  far  as  refpefled  the  alleged  contempt 
againft  themfclves. 

5.  Becaufe  it  appears  that  the  punifliment  was  infli(?ved,- 
not  becaufe  he  had  committed  a  contempt  of  Court,  but 
becaufe  he  would  not  apologize,  or  make  atonement  xo 
Mr.  Andrew  Bayard,  as  the  Court  had  expedled. 

Upon  the  whole,  your  committee  cannot  but  reiterate 
jheir  opinion,  that  the  proceeding  of  the  Judges  in  this 
cafe,  is  unprecedented  in  the  annals  of  jurifprudence,  and 
that  nothing  fimilar  to  it  is  to  be  found  in  any  other  coun- 
try, where  law,  and  not  the  arbitrary  will  of  the  magif- 
trate,  is  the  governing  principle  ;  therefore,  in  order  to 
afford  the   faid  Thomas  PafTmore,  ihe  remedy  pointed  out 
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by  ihecourtitution,  for  the  injury  cnmplalned  of  ;  and  alfo, 
to  put  thoi'e  high  and  dignifu-d  officers  to  their  trial,  and 
afford  them  an  opportunity  of  julliiying  their  CGndu(ft  to 
the  world,  if  in  their  power  fo  to  dp,  offer  for  the  adop- 
tion of  the  houfe,  the  following  refolution,  viz. 

Resolved^  That  a  committee  be  appointed  to  draught 
articles  of  impeachment  again'l  the  faid  Edward  Shippen, 
Ei'q.  Chief  JiilVice  of  the  Supreme  Court  of  Pennfylvania, 
and  J^fper  Yeates,  and  Tliomas  Smith,  Efquires,  Judges 
of  the  faid  Court,  for  a  high  mifdemeanor  in  their  official 
capncity,  by  arbitrarily  and  unconftitutionally  fining  and 
imprifoning  Thomas  PafTmore. 

Monday,  the  19th  infl.  was  affigned  for  the  fecond  read- 
ing of  this  report  of  the  committee  of  grievances,  and  it 
was  made  the  order  for  that  day. 

On'the  morning  of  the  19th,  agreeably  to  the  order  of 
the  day,  the  Houfe  proceeded  to  conilder  tlie  report,  and 
after  feme  debate,  adjourned  until  three  o'clock  m  the  al- 
ternoon,  when  the  contidcration  \vas  refumeu. 

A  motion  wa<^  made  by  Mr.  Porter  and  Mr.  Franl;lit!, 
to  pollpone  the  fame,  for  the  purpoie  of  introducing  the 
following  as  a  fublUtute  to  the  report  of  the  comniittte 
of  grievances— 

"  Resolved^  That  the  charges  exhibited  by  Thomas 
Paffmore,  againft  the  Juflices  of  the  Supreme  Court,  and 
the  tellimony  adduced  in  fupport  of  i'aid  charges,  do  not 
afford  fufficient  ground  for  this  Houfe  xo  proceed  by  im- 
peachment." 

On  the  morning  of  the  20th,  the  fubflltiite  was  by  leave 
■withdrawn.  The  Houfe  again  refumed  the  confideratio-i 
of  the  report  of  the  committee  of  grievances,  and  aftfr 
confiderable  debate,  adjourned  until  three  o'clock  P.  M. 
when    after    fome   further  debate,  the  qi!e;l;!on   was   p;>'; — 

"  Will    the   House  agree  to  the  rssolutton  ?" [That!-;, 

the  refolution  of  the  report  of  the  comnxittee  of  grievances.] 

The  Yeas  and  Nays  were  called  for  by  Mr.  Franklin  atid 
Mr.  Trevor,  and  were  as  follow  :  — 

I'EAS MefTr?.    Adams,   Adrock,  Agneiv,    Ain-ioiife, 

Alter,  Acker,  Boilean,  Boyd,  Brifben,  Rucher,  Clark,  D:ir- 
lington,  M.  Davis,  T.  Davis,  Dc-chart,  Engle,  Fenton, 
Eerree,    Fulton,  Giflen,  Gooflman,  Grofs,  Harrifon,  Hoi- 
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g'ate,  Jenlcins,  Keehnile,  Kerr,  Lytic,  M'Brlde,  M'Cnmtv 
M'FarLane,  Maclay,  Mann,  Marfhall,  Odenheimer,  Ogle,. 
Patterlon,  Pcarfon,  Peebles,  Pugh,  Rhoads,  Robinibii, 
Rofe,  Rupert,  Scluetz,  Schneider,  J»  Smith,  S.  Smith, 
Spangler,  Stauffcr,  Trevor,  Turbett,  Vance,  Weirich, 
Will'on,  Witman,  and  Snyder,  speaker. 57. 

NAYS.— MelTrs.  Barclay,  Bull,  Carver,  Coollbaugh, 
Cunninghau'!,  H.  Davis,  l;indlay,  Franklin,  Hall,  John- 
fton,  Kimmcl,  Lattimore,  Miller,  Mytinger,  Milnor,  Pen- 
nell.  Porter,  Reiley,  Roberts,  Shriver,  Sloan,  B.  H.  Smith, 
R.  Smith,  and  White 24. 

So  it  was  determined  in  the  affirmative,  and  Meffrs.  W. 
Maclay,  Boileau,  Eiigle,  Kerr,  Trevor.  M.  Davis,  and 
Hol;i"ate,  were  appointed  a  con.mittee  to  draft  articles  of 
impeachmeni. 

In  the  afternoon  of  the  22i  of  March,  1804,  Mr.  Ma- 
clay, from  the  committee  appointed  an  the  20th  inflant,  to 
draft  articles  of  impeachment,  made  report  as  follows  : — 

Article  of  accufation  and  impRachment  againR  Edward 
Shippen,  Efquire,  Chief  Jufiice,  and  Jafper  Yeates,  and 
'J'homas  Smith,  Efcjuires,  afllflant  JuRice's  of  the  Supreme 
Court,  of  the  Commonweal rh  of  Pennfylvania,  preferred  by 
the  Houfe  of  Roprefcntativcs  of  the  faid  Common  wealthy 
in  their  name,  and  in  the  name  of  the  people  of  Pennfylva- 
nia  ;  and  exhibited  to  the  Senate  of  ihe  faid  Comnion- 
■wealtlu 

Article  I .  Tlmt  the  faid  Ed w;ird  Shippen,  Efquire,  Chief 
jfullice,  and  Jafper  Yeates,  and  Thomas  Smith,  Efquires, 
yfilftant  Juftices  of  the  Supreme  Court  of  this  (>ommon- 
tvealth  of  Pennfylvania,  duly  commiffioned  and  appointed, 
and  a£ling  in  their  official  capacities,  on  the  18th  day  of 
September,  A.  D.  1802,  granted  a  rule  againfl  Thomas 
Palfmore,  of  the  city  of  Philadelphia,  on  the  affidavits  of 
Andrew  Bayard  and  James  Kitchen,  to  Ihew  caufe  on  the 
firft  dav  of  the  then  next  term,  why  an  attachment  Ihould 
jiot  iffue  againR  him,  the  faid  I'homas  Pafl'more,  for  a 
contempt,  in  conieqiience  of  the  following  jniblication, 
viz.  '  The  fubfcriber  publicly  declares,  that  Pettit  and 
B;iyaru,  of  this  city,  nitrthants,  r.nd  quibling  under- 
writers, has  bafely  kept  from  the  fubfcriber,  for  nine 
months,  about  five  hundred  dollars  ;  and  that  Andrew 
l^ayurd,  the  partner  of  Andrew  Pettit,  did  on  t!ie  third  or 
f.:>«rth  inftant,  go  before  Joiin  Inikcep,  Eiq.  alderman, 
and  fwore  to  that  which  was  not   true:,  by  which  the  f*id 
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Pettit  and  Bayard  is  enabled  to  keep  the  fubfcrlber  otjt 
of  his  money  for  about  three  months  longer  ;  and  tlie 
faid  Bayard  has  meanly  atternpted  to  prevent  others  from 
paying  the  fubfcriber,  about  two  thoufand  five  hundred 
dollars  ;  but,  in  this  mean  dirty  adio.n  he  was  difappoint- 
fcd  in.  1  therefore  do  publicly  declue,  Andrew  Bay-ard 
a  lier,  a  rafchal,  and  a  coward  ;  and  1  do  offer  two  and  an 
half  per  cent,  to  any  good  perfon  or  perCons,  to  infure  the 
folvency  of  Pettit  and  Bayard,  for  four  months  from  this 
date. 

THOMAS  PAS5M0R.E. 

Pbiladelpkia^  Sept.  3th,  1-804. 

That  on  the  8th  of  December,  1802,  an  attachment  was 
swarded  againft  the  laid  Thomas  PaiPmorc,  and  he  was 
bound  with  fureties,  to  appear  from  day  to  day,  dunng- 
the  continuation  of  the  Court,  to  anfwer  Inch  interroga- 
tories as  fliould  be  exhibited  to  him,  and  to  abide  the 
fentence  of  the  Court. 

That  interrogatories  were  accordingly  exhibited  to  tltc 
faid  Thomas  PaiTmore,  which  are  as  follow — together 
with  the  anfwers  filed  by  the  faid  Thomas  PaiTmore  to  the 
fame,  viz. 

In  the  Supreme  Court  of  Pennsylvania^ 

The  Commonwealth  cf  Pennsylvania^-^     ^     ■ 

-r    /  I     On  atfaciiment  for 

Verfus  '  "^ 
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comtempt, 
Toomas  Jrassmoret  ^ 

interrogatories  exhibited  to  Thomas    Passmore,  the   above 
,  named  defendant. 

1.  Interrogatory — Was  there  an  aftlon  depending  ia 
the  Supreme  Court  of  Pennfylvania,  on  the  8:h  day  of 
September,  1'802,  wherein  you  were  plaintifl',  and  Andrew 
Pettit,  and  Andrew  Bayard,  merchants  and  co-partnetii, 
trading  under  the  firm  of  Pettit  aud  Bayard,  were  de- 
fendants. If  aye,  Avhen  was  fuch  aftion  inflituted,  and  is 
xbc  fame  ftiil  depending  in  the  faid  Court. 

2.  Interrogatory — If  fuch  aftion  was  brought,  anti  is 
flill  depending  in  the  faid  Court,  Hate  whether  the  fame 
was  referred  by  content  of  parties  ;  whether  the  referees 
made  report,  and  when  ;  whether  exceptions  were  filed 
to  the  repcr;,  by  whom,  and  when  ;  whctlier  an  afiidavit 
•\¥i»s   made  by  the  faid  Andrew  Bayanl,  in  fnpport  of  the 
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fald  exceptions  ;  when,  and  before  whom  the  faid  affidavit 
was  made  ;  and  whether  the  laid  exceptions  and  affidavit 
were  filed  in  the  laid  Court,  on  Of  before  the  8th  day  of 
September,  IS02. 

3  Interogatory — Perufe  the  paper  filed  in  this  court, 
purporting  to  be  figned  by  you,  dated  Philadelphia,  8lh 
September,  1802,  whereupon  the  motion  was  made  in  this 
Court,  for  a  rule  to  (hew  caufe  why  an  actaclunent  Ihould 
not  ifTue  againl-l  you  for  a  contempt  of  the  faid  court,  and 
declare  whether  tlie  faid  paper  is  v/ritten  and  fubfcribed  by 
you,  and  when  the  fame  was  written  and  fubfcribcd  ;  and 
whether  the  faid  paper  fo  written  and  fubfcribed  was  by 
you  or  by  any  other  perfon,  aud  who  by  your  recjuefl  and 
diredion  placed  ai.d  affixed  to  a  board  in  the  exchange- 
room,  in  the  city  tai^ern,  in  the  city  of  Philadelpliia,  and 
a-ttached  to  the  faid  board  in  the  faid  room,  by  wafers  in 
the  manner  advertifements  are  there  ufually  polled  up  and 
£xed. 

4.  Interrogatory--^If  the  faid  paper  was  fubfcribed  and 
written  by  you,  and  by  ynii  or  by  fome  perfoa  by  yonr 
requell  and  dire(ftion  placed  and  afiixed  as  above  mention- 
ed, ftate  whether  the  declaration  in  the  faid  paper  con- 
tained, viz  :  '  That  Andrew  Bayard,  the  partner  of  An- 
drew Pettit,  did,  on  the  third  or  lourtu  intlant,  go  before 
John  Inlkeep,  Efq.  alderman,  a\id  fvvore  to  that  which 
was  not  true,'  refers  to  the  faid  aiiiiavit  taken  and  filed  in 
this  Court,  by  the  faid  Andrew  Bayard,  as  aforcfaid,  iij 
fupport  ot  the  faid  exceptions  filed  to  tlie  faid  report,  of 
the  referees  in  the  faid  aclion  depending  in  this  Court  as 
aforefaid,  between  you  as  pJaiutifF,  and  the  faid  Pettit  and 
Bayard,  as  defendants. 

(Copy)  A.  J.    DALLAS. 

The  Commonivealtb  of  *\ 

Fennsyhaniay  i    Supreme  Court  of  Fennsyh'aniay 

Verfus  I    Sur  attachment  Jor  contempt. 

Thomas  Passmore-       \ 

The  anfvvers  of  Thomas  Paffmore,  the  examinant,  to  the 
feveral  interrogatories  filed  on  the  part  of  tlie  profecutof 
in  this  cafe.  • 

1.  Interrogatory — Tcy  the  firfl  interrogatory,  the  faid 
examinant  anfvvers,  'I'hat  to  the  beft  of  his  judgment  and 
belief;    there   was   no   ac\ion   depending   in   the   Supreme 
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Court  of  Pennfylvania,  on  the  8th  day  of  September  lafr, 
wherein  he  was  plaintiff,  and  Ai.drcw  Fettit,  and  Andrew 
Bayard,  merchanis  and  co-partntrs,  trading  under  tha  firm 
of  Pettit  and  Bayard,  were  defendant.  That  fuch  an  ac- 
tion had  been  inUituted  on  or  about  the  13th  day  of  July 
laft,  referred  under  an  amicable  agreement  between  the 
faid  parties  ;  a  report  made  in  favor  of  the  plaintiff  and 
the  fuit  determined  by  a  judgment  entered  thereupon,  on 
or  about  the  6ih  day  of  Augull  lalt. 

2.  Interrogatory — In  anfver  to  the  fccond  interrogato- 
ry, the  cxaminant  faith.  That  he  apprehends  this  qncdiou 
is  bell  anfwered  by  a  recurrence  to  the  records,  of  the 
Court,  which  mull;  certainly  afford  the  fuieft  evidence  of 
the  fdds  to  which  the  interrogatory  relates.  But  the  cx- 
aminant has  no  objeftion  to  dtcUring  that  the  faid  fuit 
inftituted  by  him,  againft  the  faid  Andrew  Pettit  and  An- 
drew Bayard,  was  referred  by  confent  of  parties  ;  iliat  the 
referees  made  report  thereon  in  favor  of  the  f;.id  Tliomas 
PalTinore,  on  or  about  the  6th  day  of  Augult  lall  ;  that 
the  exceptions  to  the  faid  report  were  filed  on  the  part  of 
Mcffrs.  Pettit  and  Bayard,  on  or  about  tb.e  fourth  day  or 
September  lafl,  together  with  an  affidavit  made  by  the 
faid  Andrew  Bayard,  as  this  examinant  has  heard  and  be- 
lieves, in  fupport  of  the  fame  exceptions,  before  John  In- 
ikeep,  Efouire,  one  of  the  aldermen  of  the  city  ;  and  this 
defendant  further  faith,  That  the  ad\ion  was  inffituted  by 
him,  againft  the  laid  Andrew  Pettit  and  Andrew  Bayard, 
in  order  to  recover  from  them  the  lofs  fullained  by  him  oil 
a  policy  fubfcribed  by  them,  for  five  hundred  dollars,  in 
the  ofnce  of  Shoemaker  and  Bcrrett,  of  this  city,  on  or' 
about  the  thirteenth  day  of  September,  in  the  year  one 
thoufand  eight  hundred  and  one,  on  the  brig  Minerva,  be- 
longing to  this  examinant  ;  and  to  the  beil  of  his  recollec- 
tion, he  took  out  of  the  office  of  the  j^rothonotary  of  this 
Court,  on  the  very  day  on  which  the  laid  award  was  ren- 
dered, two  copies  thereof,  and  left  at  the  infurance  office 
of  the  faid  Shoemaker  and  Berrett,  on  the  next  day,  one 
copy  of  faid  report,  with  diredlions  to  them  to  communi- 
cate the  fame  to  MefTrs.  Pettit  and  bayard,  and  the  other 
underwriters  in  the  faid  policy  ;  and  the  examinant  has 
been  informed  and  believes,  that  the  faid  award  was  made 
known  by  them  to  the  laid  Andrev^r  Pettit  and  Andrew 
Bayard,  or  the  faid  Andrew  Bayard,  on  or  about  the  fe- 
venih  day  of  Augult  laft  ;  and  the  examinant  declares, 
That  on  the  ninth  or  tenth  of  the  laid  month,  the  faid 
Andrew  Bayard  told  ibis  examincnt  he  bad  feen  it.  That 
the  examinant  has  always  underftood  and  believed,  and  at 
the  prefeni  day  doth  believe  it  to  be  a  rule  of  this  Court, 
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that  If  exceptions  are  not  filed  to  an  award,  under  fuch  cirr 
i-umftHuces,  viz  :  When  the  report  is  by  the  tenor  of  the 
iubmiffion  to  be  made  into  the  office  within  four  days,  after 
the  fame  is  made  known  to  the  party  againfl  whom  it  is  to 
operate,  fuch  award  is  thereby  rendered  abfolute  and  una- 
voidable. This  was  the  imprelTion  on  the  mind  of  the  ex- 
aminent,  from  about  the  middle  of  Augufi;  lafl,  to  the  day 
when  he  firft  learned  that  the  exceptions  in  faid  caufe  were 
filed,  and  it  immediately  afterwards  ox;curred  to  him,  that 
they  were  out  of  time  and  void,  and  therefore  that  the 
judgment  in  this  examinant's  favor  muft  remain  abfolute  ; 
and  this  examinantwas  more  confirmed  in  the  belief  of  the 
validity  of  this  report,  becaufe  James  Lyfle,  an  underwrit- 
er on  the  fame  rifle,  for  one  thoufand  dollars,  gave  an  order 
in  the  examinant's  favor  for  the  amount  on  the  next  day 
after  the  faid  award  was  rendered.  Meffrs.  Philips,  Cram- 
mond,  and  €o.  underwriters,  aifo  on  the  fame  rifk.for  one 
thoufand  dollars,  gave  an  order  for  the  amount  in  this  ex- 
aminant's favor,  within  about  four  days  after  ;  and  MelTrs. 
Nicklin  and  Griffith,  underwriters  on  the  fame  rifk,  for 
five  hundred  dollars,  gave  a  fimilar  order  at  about  the  famip 
time.  That  the  examinant  foon  after  was  allowed  with- 
out oppofition,  to  piove  his  lofs  on  the  faid  policy,  againft 
the  ellate  of  James  Yard,  a  bankrupt,  who  alfo  was  an  un- 
derwriier  of  one  thoufand  dollars,  on  the  faid  policy  ;  i'o 
that  of  the  four  folvent  defendants,  parties  to  the  faid  a- 
ward, MelTrs  Pettit  and  Bayird,  were  the  only  underwriters 
who  had  not  fettled  with  the  defendant  on  faid  policy,  in 
a  very  few  days  after  the  faid  award  given. 

S.  Interrogatory — In  anfwer  to  the  third  interrogatory, 
this  examinant  faith,  That  the  paper  alluded  to  in  this  in- 
terrogatory was  fnbfcribed  by  him,  on  the  day  of  its  date, 
and  by  the  examinant,  placed  or  fixed  up  to  a  board  in  one 
«)f  the  rooms  of  the  city  tavern,  but  was  pulled  down  witiir 
in  a  minute  after,  before  any  perfon  could  read  it. 

4.  Interrogatory — In  anfwer  to  the  foutth  interrogator 
ry>  this  examinant  fi^ith.  That  the  firft  exception  filed  to 
the  faid  award,  dates  that  the  referees  therein  named  had 
a  meeting  on  tlie  fubjeft  of  the  referrence  with  the  plain- 
tifF,  when  the  defendants,  the  faid  Pettit  and  Bayard,  were 
not  prefenc  nor  noti?.cd.  In  oppofition  to  which,  the  ex- 
aminant Hates  :  That  there  was  no  meeting  of  the  faid  re- 
ferees to  which  either  of  the  parties  to  thai  fuit  were  ad- 
mitted, of  which  a  notification  was  not  given  either  by  in- 
formation  to  the  faid  Andrew  Bayard,  himfelf  or  by  the 
referees  when  they  made  their  adjournment.  That  xhU 
examinant  was  confcious  of  this  when  he    figned   tlie  fai.^ 
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paper,  and  did  for  that  reafon  affert,  that  what  wa^  fo  fiat- 
ccl  in  the  affidavit  taken  before  John  Infkecp.  Efq.  in  fup- 
port  of  faid  exceptions  was  not  true,  but  in  doing  this  he 
had  not  the  mod  djfiant  intention  to  prejudice  the  public 
mind  in  his  favor,  or  tn  treat  with  difrcfpeA  the  judicial 
authority  of  his  country,  for  which  he  has  always  enter- 
tained the  utmoft  refpeft,  that  this  defendant  having  re- 
cently fettled  with  every  other  of  the  underv/riters,  in  faid 
policy,  and  having  every  reafon  to  believe,  that  tiie  award 
would  not  be  difpuied  by  any  other  perfon  than  the  faid 
Andrew  Bayard,  was  furprifed  to  find  that  fuch  exceptions 
kad  been  filed  on  the  part  of  Pettit  and  Bayard,  as  he  had 
perufed.  Wearied  by  the  delays  and  trouble  which  he  had 
undergone  in  the  purfuit  of  his  juft  claim  ;  hearing  that 
the  faid  Andrew  Bayard,  had  exprelTcd  himfelf  in  terms 
derogatory  to  the  charader  of  the  exaniinant,  and  refleft- 
ing  on  the  referees  ;  having  good  reafon  to  believe  that  he 
U'fcd  every  exertion  in  his  power,  to  prevent  the  other 
underwriters  on  the  policy,  from  fettling  with  the  exam- 
inant,  he  felt  much  irritated  when  he  firft  faw  the  excep- 
tions ;  and  in  the  moment  of  his  heat  and  paffion,  pub- 
liflied  the  inipreffions  he  experienced,  without  allowing 
himfelf  time  to  refledl  on  the  harfhuefs  .of  the  manner  in 
which  they  were  conceived,  or  the  extent  of  their  applica- 
tion. With  refpc(Sl  to  Mr.  Andrew  Pettit,  one  of  the 
faid  firm  of  Pettit  and  Bayard,  the  exarainanl  has  always 
entertained  a  refpe£lful  opinion  of  him,  and  is  forry  that 
cxpreflions  efcaped  him,  which  from  their  generality  may 
tend  to  implicate  a  gentleman  who  has  never  been  feen  to 
take  any  adivc  flep,  in  the  meafures  of  which  he  com- 
plains, and  akhough  he  thought  at  that  time,and  flill  thinks, 
tiiat  he  was  extremely  ill  ufed^  by  Mr.  Bayard,  he  certain- 
ly would  not  have  adopted  the  meafure  of  publifliing,  it" 
the  impetuofity  of  the  moment  had  not  hurried  him  into  it. 

THOMAS  PASSMORE. 

Sworn  27 tb  December^   1802,  before 

EDWARD  BURD,  Prothonotary, 

In  which  anfwers  the  examinant  depofeth  to  the  befl  of 
his  judgment  and  belief,  that  there  was  no  adion  depend- 
ing in  the  Supreme  Court  of  Pennfylvania,  wherein  lie 
was  plaintiff,  and  Andrew  Pettit  and  Andrew  Bayard, 
were  defendants  at  the  time,  the  fuppofed  contempt  was 
committed.  And  in  his  fourth  anfwer,  difclaims  in  the 
moil  explicit  terms,  the  mofl  difiant  intention  either  to 
prejudice  the  public  mind  in  his  favor,  or  treat  with  dlfre- 
j'ped  the  judicial  authority  of  his  country,  which  anfwers 
Slight   in  le^'al  confiru>:^ion  to  h.ive  purged  \hi  contti^iptj 
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if  any  iiad  exifted  ;  notwithflandln^  which,  the  Jnflices' 
aforef.'iid,  paffcd  fentence  upon  the  faid  Thomas  Paffmorp, 
on  the  28th  day  of  December,  A.  D.  1802,  that  the  faid 
Thomas  PaluTiore,  flionld  be  committed  to  the  cuflody  of 
the  fheriiiF,  of  Philadelphia  county,  in  the  debtors  apart- 
ment of  the  common  jail  of  faid  county,  for  the  fpace  of 
thirty  days,  and  pay  a  fine  of  iifty  dollars  to  the  Common- 
wealth, and  in  the  mean  while  that  he  fliould  be  commit- 
ted, &c.  which  fentence  of  fine  and  imprifonment  under  all 
the  circumflanccs  of  the  cafe,  was  arbitrary  and  uncon- 
ftitutional,  and  a  high  mifdemeanor  of  the  faid  Chief  fuf- 
tice,  and  the  affociate  Judices  aforefaid,  iu  their  official 
capacities. 

1  Becanfe  the  pirbllcation  did  not  refle£l  on  the  Judges 
in  their  judicial  capacity  nor  perfonal  charafter. 

2  Becaufe  there  was  nodirefl  allufion  in  the  paper  cal- 
led a  libel,  to  any  caufe  depending  before  the  Court. 

3  Becaufe  it  appears  from  the  record,  that  the  faid  Tho- 
mas PafTmore,  was  warranted  in  the  conclufion,  that  the 
fuit  between  him;  and  Pettit  and  Baynrd,  was  then  ended, 
judgment  having  been  entered  and  execution  iffued.  This 
opinion  is  confirmed,  becaufe  the  judgment  was  not  fet  a- 
fide,  until  after  the  term  of  his  imprifonment  had  expired, 
and  after  his  application  to  the  Legiflature  for  the  im- 
peachment of  the  Judges. 

4.  Becaufe  it  appears  fror=i  the  evidence,  that  the  Court, 
were  fatished  with  the   anfwers    of  Thomas  PafTmore,   to 
the    interrogatories,  fo  far  as  refpefted   the   alledged   con- 
tempt againlt  themfelves. 

5.  Becaufe  it  appears  that  the  puniCiment  was  inflidled, 
not  becaufe  he  had  committed  a  contempt  of  Court,  but 
becaufe  he  would  not  apologize  or  make  atonement  to  Mr. 
Andrew  Bayard,  as  the  Court  had  expedled. 

And  the  faid  Houfe  of  Reprefentatlves,  faving  io  them- 
felves by  proteftation,  the  liberty  of  exhibiting  at  any 
time  hereafter,  any  other  accufation  or  impeachment,  a- 
gaiufl  the  faid  Edward  Shippen,  Efquire,  Chief  JuRice, 
and  the  faid  jafper  Yeates,  and  Thomas  Smith,  Efquires, 
affiftaut  JuRices  as  aforefaid,  of  the  Supreme  Court  ;  and 
alfo  of  replying  to  the  anfwefs  wiiich  the  faid  JuRIces,  or 
any  of  them,  fliall  make  to  the  impeachment  aforefaid  ; 
and  of  cffeving  proof  of  the  premifes,  and  every  part  of 
the-n,  or  any  other  accufation  or  impeachment  which  Ihall 
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cr  may  be  exhibited  by  them  as  the  cafe  may  require,  againft 
the  faid  Chief  juflico  or  Juflices  aforefaid,  or  any  of  them: 
Do  demand,  Tliat  the  faid  Edward  Shippen,  Efquire,  Chief 
Jufiice  as  aforefaid,  and  the  faid  Jafper  Yeates  and  Thomas 
Smith,  Efquires,  affociate  Jutticcs  as  aforefaid,  and  each  cf 
them  may  be  put  to  anfwer  all  and  every  of  the  premifes  ;  and 
that  fuch  procetfding-s,  examination,  trial  and  judgment  may 
be  had  againft  thein,  or  any  of  them,  as  are  conform:ible  to 
the  connicution  and  laws  of  this  Commonwealth.  Ara  the 
faid  Houfe  of  I^eprefentatlves  are  ready  to  offer  prooP  of  the 
premifes,  at  fiicli  time  as  the  Senate  of  the  faid  Commonwealth 
of  Pennfylvania  may  appoint. 

SIMON  SNYDER,  Speaker 

of  the  House  of  Representatives, 

Ordered  to  be  laid  on  the  table,  and  that  it  be  the  firfl:  order 
for  to-morro\y. 

Mr,  R.  Smith,  prefcnted  on  this  day,  (22d  March)  a  memo- 
rial to  the  Houfe  ox  Reprefcntatives,  from  Meffrs.  Shippen, 
Yeates  and  Smiili.  Tiie  memorial  was  read,  and  on  motion 
of  Mr.  Porter,  ordered  to  be  inferted  at  large  on  the  journal. 
On  the  next  day  it  was  moved  that  the  vote  Ihould  be  reconli- 
dered  :  This  was  carried  in  the  affirmative — Yeas  54,  Nays 
23.  The  original  then  recurring,  viz  :  '■''Shall  the  memorial 
be  inserted  on  the  Journal?"  It  was  determined  in  the  nega- 
tive.  Here  follows  a  copy  of  the  memorial  : — ■ 

To    the   honorable    the    Representatives  of  the  Freemen   of  the 
Commonivealtb'  of  Pennsjhania,  in  General  Assembly  met  : 

I'he  memorial  of  the  fubfci^bers,  Juftices  of  the  Supreme 
Court  of  the  faid  Commonweahh, 

RESFECfFULLr    SHEIVETH, 

That  your  memorialifls  obferve,  that  your  honorable  Houfe 
have  appointed  a  committee  to  draught  articles  of  impeachment 
againlt  tbem  for  a  Ugh  misdeneanor  in  their  official  rapacity, 
by  arbitrarily  and  unconflitinionally  fining  and  imprifoning 
Thomas  PalTmore. 

That  their  feveral  declfions,  given  on  the  mofl:  mature  deli- 
beration in  the  dlffisrent  liages  of  the  prolecution,  canicd  on 
againft  the  faid  Thomas  Paffmore,  are  flric^.ly  conibnant  to  the 
known  and  acknowledged  laws  of  the  (late,  and  iifage  of  courts 
of  juHice,  and  tliat  they  then  believed,  and  ftill  firmlv  be- 
lieve thofe  adj'idications  to  be  founded  as  well  on  principle  as 
precedent. — 

n 
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That  though  it  docs  not  belong  to  them  to  fay,  with  whnt  cTf-' 
gree  ot"  legal  knowledge  they  have  difchatged  the  high  duties- 
attached  to  their  official  flations, — they  confidently  affert,  that 
in  no  inriance  wii.itfoever,  has  their  conduA  been  tainted  %Ti:h 
corruption,  or  mctrked  with  partiality  :  They  feel  that  they 
have  invariably  aclnuijifLered  the  Judiceof  the  country  with  the 
purefl;  views. — 

Your  ■tncmcrlalins.  from  a  thnrough  fenfe  of  the  refpe£l  due 
to  your  honora-bi'e  body,  and  their  own  charac\ers,  as  reprefenr- 
ing  in  fome  degree  one  branch  of  the  government,  have  patient- 
ly and  filentiy  endured  the  public  charges  made  againlt  them, 
and  the  feveral  improper  publications  relative  thereto,  tending' 
TO  aflre(fl  and  j^rejudice  the  public  mind  :  They  appiehend  it 
now  beconies  their  bounden  duty,  to  meet  thofe  charges  with 
firmnefs.  A  fpeedy  trial  they  confider  as  a  mere  aft  of  juibce 
xo  therafelves  ;  but  they  view  the  luattep  in  a  more  extended 
light  as  involving  the  great  intereOs  of  the  community.  1  he' 
adminiflration  of  the  law  (hould  not  be  permitted  to  re  if  in  fuf- 
pedled  hands  :  Their  energy  is  impaired  thereby,  and  the 
guilt  or  ir.nocence  of  the  p?rty  charged-  (hould  be  ellablilhed- 
as  early  as  potliblv  a  fair  trial  can  be  obtained. 

Your  memorialifls  therefore  beg  leave  to  folicit  a  prompt  and- 
fpeedy  trial,  agreeably  to  the  fpirit  of  the  laws  and  conftiuitioa- 
cf  this  ComnionweaLh,  that  equal  and  impartial  juliice  may  h^ 
clone  as  well  to  the  citizens  thereof,  as  to  thcmlclves. 

And'yourmemorjaliflswlll  pray^  ocr. 

EDJV/IRD  SIIIPPEiV. 
JASPER   TEATES, 
THOMAS  SMITH, 

On  the  23d,  th?  Article  cf  impeachment  was  agreed  to,  and 
Tvleffrs.  Maclay,  Boileau.  Engle,  \'litchell,  and  Eucher,  ap- 
pointed to  exhibit  faid  article  to  the  Senate,  and  on  behalf  of 
the  Houfe  of  Reprcfetuativeh  to  n^anage  the  trial.  On  Satur- 
day, the  2  1th,  th^  man,i;;ers  exhibited  the  article  to  the  Senate, 
and  Meffrs.  Pearfon,  Rodman,  Reed,  P.)ittr  and  Hartzel,  of 
that  body,  were  appointed  to  afcertain  and  fix  a  proper  time  for 
the  trial.  On  the  2f)th,  the  committee  reported,  '*  That  hav- 
ing maturely  confidered  the  fubjeilt  referred  to  them,  offer  the 
following  rcfolution,"  viz  :  — 

"  Resolved,  Thar  the  fecond  Tuefday  of  Dereniber  next,  will 
be  the  moH  convenient  time  for  the  Senate  to  commence  the 
laid  trial." 

The  Senate  went  into  committee  of  the  whole  on  tiii«  refo- 
lutron,  and  after  fome  time  fpent  therein,  the  comnnttf.e  rofc 
and  reported  the  rcfolution,  without  amtr.d;i:ent. 
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On  this  day,  (March  26)  the  following  inenioriHl  from  the 
fudges  to  the  Houl'e  of  Rcpreftntativcs  was  prcfeniei  by  Mr. 
K.  Smith. 

To   the  bonorabk  the    Repraentctlvcs   of  the    Treemen  of  the 
/     Cummontveahb  of  Pennsylvania.,  in  Gendral  Assembljr  met  : 

The  rneiriO'ial  of  the  fiibfcribers,  Jiiflices  of  the  Supreme 
Court  of  the  Commonwealth  of  Pcuulyivduia, 

RESPECTFULLr  SHEIVETH^ 

That  your  memorialiils,  immeulately  on  being  informed  of 
your  honorable  Koufe  having  adouted  a  report  of  the  committee 
on  the  comp'ainc  of  Thomas  Paffmore,  addre(l'-d  to  you  a  tne- 
morlal,  foUciung  a  prompt  and  fpccdy  trial  of  the  adopted  charge, 
xhat  equal  and  impartial  juflicc  might  he  dori;-,  «s  well  to  the 
ititizensof  the  Gommonweahh,  as  tliemfelves. 

They  now  beg  leave  to  reprefent,  ilia:  they  arc  pained  by 
the^  reflcdlion,  that  they  are  not  yet  furniflied  with  the  oppor- 
tunity of  defending  tbemfclves  :  They  find  thenife.lves  fu'ojecV 
ed  to  obloquy  by  the  artful  reprcfcntarions  of  an  offender  c;- 
gainst  the  lavjs,  founded  on  mutilated  and  imperfect  records, 
and  groundlefs  iniVauations,  and  earneilly  defire  to  have  it  in 
their  power  to  remove  that  cloud  Y>'ith  whiclj  they  have  been 
i.jduflrioufly  enveloped. 

They  further  fuggeft  a  connderation  which  cannot  have 
efcapcd  the  vvlfdom  of  your  body,  that  in  a  government  of  laws, 
reding  in  a  great  raeafure  on  public  opinion,  whatever  has  a 
tendency  to  throv/  a  public  odium  on  the  magidracy,  neceffa- 
rilv'  leads  to  relaxation  of  the  obedience  due  from  every  indi- 
vidual to  the  laws  of  the  country,  and  is  attended  with  the  nioft 
injurious  confequences  to  the  commu\iity  :  It  therefore  becomes 
indifpenfible,  that  the  impreffions  thus  created,  Ihould  either 
be  removed,  or  ellabhilied  in  the  meft  fpeedy  mauner. 

Your  memorialifls  conceive  themfelvcs  entitled  to  a  fp?edy, 
public,  and  impartial  trial  .  They  feel  a  confcioufnefs,  tliat 
they  have  never  intentionally  deviated  from  the  words  iA"  fpiric 
or  that  constitution.)  which  they  have  folemnly  fworn  to  fupport  : 
They  difclaim  all  exercile  of  power,  according  to  arbitrary  will  ; 
The  known  laws  of  the  land  have  bsen  their  uniform  line  of 
conduct  :  Their  fenfe  of  reputation,  both  individual  and  offici- 
al, they  fubmit  to  the  feelings  of  tlie  honorable  members  of 
your  Houfe,  who  will  duly  appreciate  the  fame. 

'i'hey  will  readily  agree  to  any  fair  meafure  which  may  acce- 
lerate   the   trial   of  their  propofsd  impeuc;h'.ijent.        They  hol4 
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Ihpmfelves  in  readinefs  to  appear   before   the  honorable  Senatg 
in  a  moments  warning. 

Your  memorialiRs    therefore   take    the  liberty  of  reiterating 

their  anxious  folicitations  for  a  prompt    and  fpeedy  trial  ;   and 

that  your  honorable    Houfc  will    purfue   fuch  meafures,  as  your 

wifdom  and  judice  fiiall   point    cut,   in    order  to  effeduate  thj^ 

.    deiirable  purpofe. 

And  your  inemoriallRs  T,illpray,  &p. 

EDWARD  SHIPPENy 
JASPER  TEATES, 
THOMAS  SMITH. 

And,  on  the  following  day,  (March  27th)  Mr.  Brady  pre- 
fented  another  memorial  from  the  Judges,  to  the  Senate,  ai;don 
motion  of  Mr.  Brady,  feconded  by  Mr.  Barton,  it  was  entered 
^t  large  on  the  Journals,  as  follows  :— 

To  tbs  honorable   thz   Senate  of  the  Commonivealth  of   Per.nsjl- 

vaniaf 

RESpECtFULLr  SHEirETlI, 

That  your  memorialifts  have  underRood,  that  the  honorable 
Houfe  of  Reprefentatives  have  preferred  articles  of  inipeach- 
fnent  againft  them,  for  a  high  mifdemeanor  in  oiFice,  by  arbi- 
trarily, and  unconftitutionally,  fining  and  imprifoning  Thomas 
paiVmore. 

They  verilv  believed,  that  every  thing  they  have  done  in  the 
premifes,  in  their  judicial  capacity,  is  warranted  by  the  lav,-^ 
and  confliiuiion  of  the  flate  j  and  their  confciences  acquit 
them  of  every  fpecies  of  corruption  and  pariiality   whatever. 

They  have  urged  a  fpeedy  trial,  by  two  memorials  to  the 
Koufe  of  Reprefentatives  ;  they  are  prepared  to  anfwer  for 
their  condudl  ;  they  demand,  as  a  matter  of  conRitutional  and 
common  right,  a  fpeedy  public  trial  by  an  impartial  Court,  to 
confroift  their  adverlary,  and  meet  the  witneiTes  face  to  face. 

They  cannot  diiTemble  their  fatisfadion,  that  they  are  enti- 
tled to  a  hearing  in  a  Court  of  juUice,  where  their  conduA 
will  be  judged  of  by  the  evidence  alone  ;  where  pafllon,  prc- 
pofreffion,aud  prejudice,  cannot  enter,  and  where  a  due  difcharge 
pf  the  official  duties  of  the  members  is  fecured  to  them  by  the 
fanftion  of  religion,  a  folenin  appe-al  to  Heaven. 
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Your  memoriallfls  beg  leave  to  reprefent,  that  their  labors  of 
the  laft  teim  are  juft  terminated,  and  they  will  foon  be  called  to 
the  performance  of  other  duties  in  the  Circuit  Courts. 

They  implore  you,  ss  men  of  honor  and  virtue,  to  take  into 
your  ferious  confideration,  whether  thus  charged  with  a  breach 
of  the  coniVitution  they  have  fworn  to  fupport,  and  with  arbi- 
trary condiiil,  unfupported  by  law,  they  can  with  propriety,  go 
into  the  different  counties,  to  adminifter  the  jultice  of  the  coun- 
try ;  and  v/hether  fuch  a  ftep,  while  the  charge  againft  them 
remains  untried,  would  not  refledl  difgrace  on  their  individual 
and  official  charaders,  in  the  eyes  of  every  virtuous  cltiz"n, 
and  do  irr^^parable  Injury  to  the  obedience  juAly  due  to  the 
laws. 

They  therefore  requed  your  honorable  Houfe  to  appoint  an 
early  d-.ty  ior  the  trial  of  their  impeachment,  which  they  are  an- 
xiouflr  prepared  to  anfwer,  and  to  grant  them  compull'ory  pro- 
cefs  for  obtaining  witneffesin  their  favor.    ■ 

And  your  ir.emorialifls  will  pray,  Sec. 

EDWARD  SHIPPEIT^ 
(Signed)  JASPER   YEATES, 

TEIOMAS  SMITH, 

In  fenate,  the  fame  day,  (March  27)  the  report  of  the  com- 
mittee, fixing  the  time  for  trying  the  impeachment  preferred  a- 
gainft  the  Judges  of  the  Supreme  Court,  was  read  the  fecond 
time-r-whereupon,  on  motion  of  Mr.  Hellon,  feconded  by  Mr. 
Barton,  it  was  agreed  that  the  faid  report  be  recommitted  to 
the  committee  of  the  whole.  The  memorial  of  the  Judges 
prefented  this  day,  was  alfo  read  a  fecond  time,  and  committed 
to  the  committee  of  the  Vifhole. 

Thereupon  the  Senate  refolved  itfelf  into  a  committee  of  the 
whole,  and  after  fome  debate,  reported  the  following  amend- 
ment : — 

"  Resohedy  That  t\\t  first  Monday  in  January  next,  will  be 
the  moft  convenient  time  for  the  Senate  to  commence  the  faid 
trial." 

On  motion  of  Mr.  Barton,  feconded  by  Mr.  Lane,  and  by  fpe- 
cial  order  the  report  of  the  committee  of  the  whole  was  read  a 
fecond  time — whereupon,  it  was  moved  by  Mr.  Barton,  fecond- 
ed by  Mr.  Lane,  that  the  v/ords — •'  the  first  Monday  in  Janu- 
ary" be  ftricken  out,  and  "  Thursday,  the  fifth  of  April,'" 
0S04)  be  inferted  in  place  thereof.     The  Yeas  and  Nays,   on 
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agreeing'  to  the  amendment,  were  required  by  A(r.  Barton  ar,d 
Mr.  Pearfon,  and  were  as  follows  : — 

YEAS. — MelTis.  Barton, Brady,  Follmcr,  Harrisj  Lane,  Peai- 
fon. 6. 

NAYS. — MclTrs.  Gamble,  Hartzcl,  Heffon,  Lower,  Lyle, 
TVj'Anluir,  Mewborter,  Morton,  Piper,  Poc,  Porter,  Keadj 
Richardsj  Spangler,  Steele,  and  Wbitehill. 16. 

The  rcfulution,  fixing  on  the  firft  Monday  in  January^  was 
then  carried  vvuh  only  one  dilYcuting  voice,  (Mr.  Barton's.) 

In  Senate,  Apill  2d,  lSO-1,  the  following  rtfolution  was  movj. 
ed  by  Mr.  Peail'on,  fccondcd  by  Mr.  Reed,  confidered  and  a- 
dopted,  viz  :  — 

Resolved,  That  the  Senate  wiil  meet  at  the  Court-houfe,  in 
the  boiough  of  Lancaftcr,  on  the  firR  Monday  >n  January,  1S05, 
and  then  and  there,  commence  the  trial  of  Edward  Shippen, 
Efq.  Chief  Juftice  of  the  Supreme  Court  ot  Pennfylvania,  and 
Jafper  Yeates,  and  Thomas  Smith,  Efqr's.  aifillant  Judices  of 
the  fame  Court,  on  the  article  of  impeachment,  exhibited  a- 
gaind  them  by  the  lioufe  of  Reprefentaiives,  in  their  Uanic, 
and  the  name  of  the  people  of  Penniylvania  ;  and  that  the 
Speaker  be  uiredled  to  iifue  an  order,  requiring  them,  the  faid 
Edward  Shippen,  Jafper  Yeates,  and  Thomas  Smith,  Efqulres, 
to  attend  on  the  day  aforefaid,  to  anfwer  to  the  article  of  im- 
peachment aforefaid  ;  and,  that  the  faid  order  be  ferved  on 
them,  and  a  copy  of  the  faid  article  of  impeachment  be  deliver- 
ed to  each  of  them,  the  faid  Edward  Shippen,  Jafper  Yeates, 
and  Thomas  Smith,  Efquues,  at  lead  thirty  days  before  the 
day  appointed  for  trial.  ^ 

In  ihe  Houfe  of  Rcprefentatives,  December  7':h,  1804,  a  mo- 
tion was  made  by  Mr.  Boileau  and  Mr.  D.  Mitchel,  and  read 
as  follows,  viz  :— 

Whereas,  an  article  of  impeachment  has  been  prefcnted  to 
the  Senate  by  the  late  Hoiife  againd  Edward  Shippen,  Efquire, 
Chief  Judice,  and  J.ifp^^'  Yeates,  and  Thomas  Sm.ich,  Efqiiires, 
affidant  Judices  of  "ihc  Supreme  Court  of  Pennfylvania  :  Theie- 
fore. 

Resolved,  That  the  faid  impeachment  be  profecut-ed,  and  thut 
a  committee  be  appointed  to  manage  the  fame  on  the  part  of 
this  Houfe  :  That  the  committee  be  authorized  to  employ  one 
or  more  counfel  to  aittnd  the  trial  of  the  faid  Judices  of  the 
Supreme  Court,  and  afifid  thereat. 
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Laid"  OB  ihe  table. 

On  motion  of  Mr.  Boileau  and  Mr.  Slieetz, 

Ordered,  That  it  be  the  firft  oruer  for  Monday  i:extw 

On  Monday,  the  lOth  of  December,  agreeably  to  the  order 
of  the  day,  the  Houfe  proceeded  to  the  i'ccond  readinjj  of  the 
refoliition,  relative  to  the  impeachment  of  the  Judges  of  the 
Supreme  Court,  read  the  7th  inllant  : 

After  fome  tiaie,  on  the  qusftion — "  Will  the  House  agree 
to  the  s^me  P" 

The  Yeas  and  Nays  were  called  by  Mr.  Ogle  and  Mr.  Pat- 
t'erfon,  and  are  as  follows,  viz  :— 

YEAS. — Meffrs. 'Adams,  Agnew,  Alfhoufe,  Alter,  Achefon,. 
Acker,  Barclay,  B-eale,  Boileau,  Boyd,  Brifbin,  Bucher,  Chirke,. 
Crouch,  Darlington,  H.  Davis,  M.  Davis,  Deckcrt,  Engle,  Ep- 
ler,  Fenton,  Fergu'.'on,  Ferree,  Findley,  Fore,  Goodman,  Greis, 
Grofs,  Haines,  Hall,  Harriion,  Hendrix,  Holgate,  Jenkins, 
haycock,  I-ytie,  M'Coni!),  M'Connel,  M'Gune,  M^Kinney, 
Mechlifig,  Mann,  Marlhall,.  J.  Micchel,  Moore,  Odcnheimer, 
Ogle,  Pacterfon,  Pearfon,  PJioads,  Robinfon,  Rupert,  Schneider, 
Sliarfwood,  Sheetz,  J.  Smith,  S.  Smith,  Spangier,  Stephenfon, 
Tarr,  Udree,  Weirich,  Wilfon,  Witnian,  and  S.Snyder,  speaks 
er. 65. 

NAYS Meffrs.  Barnet,  Bull,  Cunningham,  Helman,  Ing- 
ham,. Johnfon,  Miller,  Miluor,  Pennock,  Porter,  Roberts,  Shri- 
ver,  Sloan,  Trimble,  Wells,  and  White. — — 16. 

So  it  was  determined  in  tbe  affirmative  ;   and 

Ordered-,  That  MelTrs.  Boileau,  Fergnfon,  Bucher,  Engle 
and  Laycock,  be  a  committer  for  that  purpole. 

In  the  Senate,  December  4th,  being  the  day  appointed  by 
the  conRitution  for  the  meeting  of  the  General  Aifemblv,  tlie 
Senate  convened,  and  fnortlv  after  the  appointment  of  a  Speak- 
er. Mr.  Whitehill,  the  gentleman  re-appointed  to  tiiat  office, 
informed  the  Senate  that  agreeably  to  their  refolution  of  the 
2J  of  April  lil!:,  he  had  iffued  precepts  to  be  fervtd  upon  the 
three  Tudg':s  of  the  Suprenje  Court  mentioned  in  the  laid  refo- 
lution ;  whlcli  precepts,  together  with  three  copies  of  the  ar- 
ticles of  accufation  and  Impeachment  againll  the  faid  |udges, 
were  put  into  the  hands  of  the  Sergeant-at-arm';  of  the  Senate  ; 
.and  that  the  Sergeunt-at-arms  has  this  d.iy   made  return  of  thti 
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fervlce  of  the   faid   precepts  and  article  of  accufation  and  ira'-* 
peathment.     A  copy  of  tiie  precepts  was  read  as  follows,  viz  : 

Pennsylvania,  f?. 

The  Commonti-ealtb  of  Pennsylvania,   to    William  Wilson,   Ser- 
ge ar.t -at -arms  of  the  Senate, 

We  command  you  that  you  fummon  the  honorable  Edward 
Fhippen,  Elquire,  Chief  Juflice  of  the  Supreme  Court  of  Penn- 
fylvania,  aud  Jalper  Ycates,  and  Thomas  Smith,  Efquires,  afio- 
clate  Jufticesot  the  fame  Court,  that  they  be,  and  appear,  at  the 
bar  ol'  our  Senate,  in  the  borough  of  Lancafter,  on  the  firft 
Monday -in  January  next,  to  anfwer  an  article  of  accufation  and 
impeachment,  for  a  h!f?;h  mifdemeanor  of  the  faid  Chief  Ju.tice, 
and  the  afTociate  Juilices  aforefaid,  in  their  ofRcial  capacities, 
exhibited  againft  tliem  by  the  Houfe  of  Heprefeniatives,  in  their 
name,  and  in  the  name  of  the  people  of  Penufylvania,  and  have 
you  then  and  there  this  precept. 

(vriTKKSS.) 

ROBERT  WHITEHILL,  Efq.  Speaker  of  our 
said  Senate^  at  Lancaster,  this  \7 tb  daji  of 
October,  1804. 
(attest.) 

George  Bryan,  Clerk  of  the  Sena'e. 

In  Senate,  December  1  1th,  1804,  the  fpeakcr  laid  before  the 
Senate,  a  letter  from  the  Chief  Juftice,  and  Jafper  Yeates,and 
Thomas  Smith,  Efquires,  p.fTociate  Jul^ces  of  the  Supreme 
Court,  a  copy  of  which  Is  as  follows,  viz  :  — 

Fhilcdelpbia,  December  8tb,  1804. 

Sir, 

V/e  acknov^Iedge  to  have  received  copies  of  the  articles  of 
impeachment  againft  us,  and  of  the  fummons,  direded  to  yottr 
Sergeant-at-arms.  We  Ihall  certainly  attend  on  the  day  fixed 
upon. 

We  mull  now  veqnefl,  that  your  honorable  Houfe  willifTue 
compulforv  procef..,  for  the  attendance  of  the  following  wit- 
j'.elTes,  in  our  favor,  viz  :  Mnfes  Levy,  Efq.  Jofeph  B.  M'- 
Ivean,  Efquire,  Edward  Burd,  Efquire,  John  P.  Ripley,  Efquire, 
Jacob  Shoeinaktr,  Thomas  Hennefy,  Edward  Burd.  Jun.  Ef- 
quire, Wiil'.im  Cranmond,  Fhilip  Nicklin,  Matthew  Pierce,  and 
James  Liiic. 
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Mr.  J.  Hubley,  who  will  deliver  you  this  letter,  will  receive 
the  procef?  from  you. 

We  are, 

With  refped  fir, 

Your  very  obedient  fervants, 

EDWARD  SHIPPENt 

JASPER  YEATES, 

THOMAS  SMITH, 

Tbt  Honorable  Speaker  of  > 
the  Senate,  5 

Same  day,  on  motion  of  Mr.  Reed  and  Mr.  Porter,  the  fol- 
lowing rel'olution  was  twice  read,  confidered,  and  adopted,  viz  : 

Resolved,  That  a  committee  be  appointed  to  make  the  ne- 
celTary  arrangements,  previous  to  the  trial  of  Edward  Shippen^ 
Chief  Juftice,  and  Jafper  Yeatcs,  and  Thomas  Smith,  alTiftant 
JuQices  of  the  Supreme  Court,  on  charges  exhibited,  and  which 
ihall  be  exhibited  againfl;  themjby  the  Houfe  of  Reprefentatives. 

Ordered,  That  Mr.  Reed,  Mr.  Porter,  Mr.  Mayer,  Mr.  Hef- 
ton,  a'jd  Mr.  Montgomery,  be  a  committee  for  that  purpofe. 

On  motion  of  Mr.  Hart  and  Mr.  Hefton,  the  letter  from  the 
Judges  of  the  Supreme  Court,  read  this  day,  was  again  read, 
and  referred  to  the  committee  laft  appointed. 

In  Senate,  Wednefday,  December  12,  Mr.  Reed,  from  the 
committee  appointed  for  that  purpofe,  made  the  following  ic- 
pori,  viz  :  — 

The  committee  appointed  to  make  the  necelTary  arrangements, 
previous  to  the  trial  of  Edward  Shippen,  Jafper  Yeavcs,  and 
Thomas  Smith,  PLfqnires,  on  charges  exhibited,  and  which  may 
be  exhibited  againft  tiiem,  by  the  Houfe  of  Reprefentatives, 
and,  to  confidtr  and  report  on  their  letter  of  tlie  eighth  inilant, 
report,  iu  part,   and  offer  the  following  refolution,  viz.  — . 

Rssolvcd,  Tlia:  tlie  fpeaker  be,  and  he  is  hereby  direifled, 
to  lifue  procefs,  on  the  application  of  the  nianagf-rs  appointed 
by  the  Houfe  of  UcprelVntaiives,  to  coiuluft  the  impeachment, 
exhibited  by  fnid  floufe,  againll  Edward  Shippen,  Ciiicf  Juf- 
tice,  Jafper  Yeatfb,  and  Thonns  Smlrii,  tfqnjres,  afliliant 
Juftices  ot  tl);  Sunreme  Court  of  Pennfylvaiiia  ;  or,  on  tlie  ap- 
plication of  ilie  'aid  inuiccs,  reipedtively,  to  require  ihe  atten- 
dance of  fuch  wiujellVs,  as  either  of  ihe  laid  panics  flKdl  judge 
necciriiv. 
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On  raotlon  of  Mr.  'RecA  and  Mr.  Kean,  and  by  fpecul  order,' 
the  report,  in  part  of  the  coinmUt.e,  appointed  to  make^the  ne-- 
ceffurv  arrangements,  previous  to  the  trial  of  Edward  bh.ppen, 
Tafper  Yeates,  and  Thomas  Smith,  Efquires,  was  again  read, 
confidered,  and  adopted. 

Whereupon,  the  fpeaker  ifTued  procefs,  ?greeably  to  the  ap- 
plication of   the  Judges,  as  contained  in  their  letter. 

in  Senate,  January  1,  1805,  the  clerk  of  the  Houfe  of  Re- 
prefentatives.  preTented  an  extraft  from  the  Journal  of  that 
Houfe,  a  eopy  of  which  is  as  follows  : — 

"  In  the  House  of  Representatives, 

"  December  3  Uf,    1804. 

<«  B.."!ohed,  That  the  clerk  of  this  Houfe,  hedire<!\ed  to  of- 
fer,  to  the  fpeakers  and  members  of  the  Senate,  the  ufe  of  the 
chamber  of  the  Houfe  of  Reprefentatives,  durmg  the  t,u.l  of 
the  article  of  impeachment,  preferred  againrt  three  of  the  Judg- 
es  of  the  Supreme  Court  of  this  Commonwealth." 

The  committee  appointed  to  make  arrangements,  previous  to 
the  trial  of  three  of  the  Judges  of  the  Supreme  court— 

Report,  That  the  Senate  will  organize  itfelf,  as  a  Court  of 
impeachment,  agreeably  to  the  conll.tution.  on  Monday  morn- 
ing;, at  ten  o'clock,  of  the  feventh  inflant,  by  the  fo;low,rg  oath 
or  affirmation  being  adminiftered  to  the  fpeaker  and  members 
refpe£lively  :-— 

"  You  do  fwear,  or  afKrm,  that  in  aVl  things,  appertaining  to 
the  trial  of  the  impeachment,  againll  Edward  Sh.ppen,  Eiqu.re, 
Chief  Juftiee,  and  Jafper  Yeates,  and  Thomas  Smith,  Efquires 
affiilaric  JuRices  of  the  Supreme  Court,  you  w.ll  do  impartial 
i«l\ice,  according  to  the  conllitution  andlasvs  ot  this  Common- 
wealth." 

That,  thereupon,  the  Court  will  adjourn,  to  meet  at  eleven 
o'clock,  of  tl,e  fame  morning,  in  the  chamber  of  tne  Houfe  of 
ReprefJntatives,  to  pvoceed'on  the  trial  of  the  impeachment, 
now  pending. 

That  the  Senate  f.nll  meet  in  their  ch.mb^r,  at  ten  o'clock, 
in  the  morning  of  each  day,  on  Leginative  bnhnels  ;  and  at 
.leven  in  rh^  forenoon,  .djourn,  to  meet  ,n  the  chamber  of  the 
Houfe  of  Reprefcntati.e.,  to  attend  the  trial  of  the  impeach- 
mcnt. 


I     SI     I 

That,  during  fald  trial,  any  motion  made  by  the  parties^  or 
their  counl'el,  to  the  Court,  lanll  be  coaimitted  to  -writing,  un^ 
read  by  the  clerk  of  the  Senate. 

If  a  Senator  put  a  queflion  to  a  witnefs,  it  (liall  be  reduced  to 
writing,  and  put  by  the  fpeai;er. 

The  committee  further  recommend, 

That  the  proceedings,  on  the  impeachment,  be  noted  and  en- 
tered diiUndly  from  the  Journal  of  Legillativc  proceedings. 

On  the  3d  of  January,  1805,  the  report  of  the  committee  of 
arrangement  was  again  read,  amended  as  follows,  and  adopted  ; 

In  place  of — "  //  a  Senator  put  a  question  to  a  xvitness^  it 
shall  bti  reduced  to  writing,  and  put  by  the  speaker,"  infert— 
♦'  Ail  questions  put  to  witnesses  shall  be  through  the  speaker  i 
and,  t/  required  bj  him,  reduced  to  writing.'* 

In  Senate,  January  7,  1805,  the  Speaker  laid  before  the 
Senate,  a  letter  from  Edward  Shippen,  Efquire,  Chief  Juftice, 
and  Jafper  Yeates  and  Thomas  Smith,  Efquires,  affiflaiit  Juf- 
'j;ices  of  the  Supreme  Court,  a  copy  of   which  is  as  follows  : 

Lancaster,  January  ftb,    1805, 
Sir, 

We  have  the  honor  to  inform  you,  that,  in  obsdience  to  the 
fummons  of  the  Senate,  we  attend  to  anfwer  the  article  of  im- 
peachment, which  has  been  exhibited  againft  us. 

It  may  be  proper  to  apprlfc  you,  that  MelTrs.  logerfoll  and 
Dallas  will  accompany  us  as  counfcl,  upon  this  occalion. 

We  are,  refpedfully. 
Sir, 

Your  moll  obedient  fervants, 

EDWARD  shipped; 
JASPER  YEATES, 
THOMAS  SMITH. 
The  Honorable  the  Speaker  of\ 
the  Senate, 

In  purfuance  of  the  refolution  of  the  Senate  of  the  third  in- 
ftant,  the  Senate  proceeded  to  organize  iuclf  as  a  Court  of  !:«, 
peachinent. 
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Mr.  Reed  was  appointed  (in  conformity  with  the  ad  of  the 
iqfh  of  March  laR)  to  adminifter  the  oath  to  the  fpeaker  of  the 
s!nate  agreeably  to  the  conftitution,  and  the  form  adopted  by 
the  Senafe,  and  the  fpeaker  adminillered,  to  the  members,  * 
fimilar  oath  or  affirmation. 

A  meffage  was  received   from  the  Houfe  of  Reprefentatives 
by  mT.  Hufton,  their  clerk,  to  the  following  purfofe,  to  wit: 

That  he  was  direded  to  inform  the  Court,  th^^  the  chamb 
of  the  Houfe  of  Reprefentatives  was  ready  for  the  Court  to  pro= 
cecd  on  the  trial  of  the  impeachment. 

Whereupon,  on  motion  of  Mr.  Reed  and  Mr.  Hart,  the 
Co^rt  adjoined,  in  purfuance  of  the  faid  refolut.on,  to  the 
chamber  of  the  Houfe  of  Reprefentatives, 


THE    TRIAL. 


JANUARY  r,  1805. 

A  T  about  1  I  o'clock,  tlie  Senate  as  a  Court  of  Impeach-p 
ment,  convened  in  the  chamber  of  the  Houfe  of  Reprefenta- 
tives. 

PRESEHf. 

Robert  Whitehill,  Speaker  of  the  Senate,    and   Prcfident 
of  the  Court — from  Cumberland. 

T 

E 

Wil 

Joseph  Hart,  Bucks  county. 

ifohn  Richards,  Montgomery. 

John  Kean,  ?    g^^j.^  ^^^  Dauphin. 

Gabriel  Heister,  y 

John  Heister,  Chefler, 

John  Steele,  I    Lancaficr. 

Christopher  Mayer,  ^ 

r/7/^•am   ^ee^,  >    York  and  Adams. 

Rudolph  Spangler,  3 
Daniel  Montgomery,  Northumberland. 
Jonas  Hartzel,  }    Northampton,  Wayne,  8c 

Thomas  Meivhorter,  S        Luzerne. 
James  Harris,  Mifflin,   Lycoming,   and  Centre. 
John  Piper,  Bedford,  Huntingdon,  and  Somerfet. 
James  Brady,  Weftmoreland,  Armftrong,  8c  Indiana. 
Pressly  Carr  Lane,  Fayette  and  Greene. 
Joseph  Vance,  Wadiington. 
Thomas  Morton,  Allegheny,  Beaver,  and  Butler. 
William  M'' Arthur,   Crawford,    Erie,   Venango, 
Mercer,  and  Warren. 

couNSEL—for  the  prosecution, 
Caksar  a.  Rodney,  of  the  ftate  of  Delaware. 
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The  Judges  entered  the  Court,  at  about  15  minutes  pafl  eic- 
yen.  They  were  accompanied  by  Mr.  Dallas,  and  icveral  other 
gendemeii. 

The  Judges  being  featcd,  Mr.  Whitehill,  the  Prefident  of 
the  Court,  thus  addreffed  ihem  : — 

Edward  Shippen,  Efquire,  Chief  JuRice,  and  Jafper  Yeates, 
and  Thomas  Smith,  Elquires,  allifiant  Juftices  of  the  Supreme 
Court  of  Pennfylvania,  you  ftand  impeached  by  tlie  Houfe  of 
Keprefentatives  of  the  Commonwealth  of  Pennfylvania,  of  a 
high  mifdemeanor  in  the  execution  of  your  office.  The  im- 
peachment will  be  read  by  the  clerk. 

Here  Mr.  Bryan,  the  clerk  of  the   Senate,  read  the  article  of 

impeachment — for  which,  fee  introduction,   page  14. 

Immediately  after  the  article  of  impeachment  was  read, 
Chief  justice  Shippen.^  rofe  and  laid,  Mr.  Speaker,  I  beg 
jeave  to  deliver  our  plea  and  anfvver  to  this  replication  in  writ- 
ing.     - 

The  clerk  then  read  the  pica  and  anfvver  as  follows  : — 

*'  The  answer  of  Edivard  Shippen,  Jasper  Teates,  and  Thomas 
Smith,  to  the  article  of  impeachment,  exhibited  against  them 
by  the  honorable  House  of  Representatives  of  the  Commoii' 
wealth  of  P^nnsjlvania  : — 

The  faid  Edward  Shippen,  Jafper  Yeates,  and  Thomas  Smith, 
faving  to  themfelves  refpectively,  all  exceptions  whatfoever,  to 
the  faid  article,  and  the  charges  therein  contained,  feverally 
anfwer  and  fay  : 

That,  they  are  not  jointly  or  feverally,  guilty  of  all,  or  any 
of  the  matters  in  the  f-iid  article  contained,  in  manner  and  form, 
as  they  are  therein  charged  againft  them. 

And  they  further,  confidently  aver,  that,  all  and  fingular  the 
things,  which  they  have  judicially  done  in  the  premiies,  were 
didlatcd  by  the  purcll  motives  of  public  juftice,  were  warranted 
and  jufiified  l)\-  th'j  ccnititution  and  known  laws  of  the  Com- 
monwealth ;  aiid,  were  free  from  all  feelings  and  defigns  of  ta- 
vor^  prejudice,  cruelty,  or  oppreffion. 

EDWARD  SHIPPEJSr, 
C S:\-ned J  JASPER  TEATES, 

THOMAS  SJllITB. 

^^,.        ;.  Jarkd  Ingersoll,  >  Counfel  for  the  rc- 

(     A'     "-J  j^^   j^  Dallas,        .^         fnondents." 
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Mr.  Boilf.au,  rnfe  on  the  part  of  the  managers  of  the  imJ 
peachinent,  and  laid — 

Mr.  Speaker,  The  mnn^f^ers  of  the  Ifnpeachment  conceive  it 
to  be  thpir  duty  befott-  they  file  a  replication  to  this  plea,  to 
Conl'iilt  the  Houfeof  Reprefentatives  ;  and  they  folicit  for  that 
purpofe,  time  until  to-morrow  morning  at  1  I  o'clock,  to  give 
in  their  replication. 

The  Court  granted  the  time, — and  adjourned  until  half  pafl 
1 1  o'clock  to-morrow. 

TUESDAY,   January  Sth,    1805. 

The  Court  opened  at  half  paft  eleven.-  The  Judges  were 
accompanied  by  McfTrs.  Dallas  and  Ingerfol. 

M.  BoiLEATJ. — "  Mr.  Speaker,  on  behalf  of  the  Houfe  of 
Reprefentatives,  I  am  inRruded  to  off'^r  a  replication  to  the 
plea  given  yellerday,  in  anfwer  to  the  articles  of  impeachment." 

The  replication  was  prefented  to  the  Prefident  of  the  Court. 
It  was  then  read  by  the  clerk  as  follows  : 

" /n  the  House  of  Representatives^  ^^"'  8''^?  1C05. 

The  Houfe  of  Reprefentatives  of  the  Commonwealt!\  of 
Pennfylvania,  profecutors  on  behalf  of  themfelves  and  the  peo- 
ple of  Pennfylvania,  againfl  Edward  Sliippen,  EfOjUire,  Chi^'f 
Juftice,  and  jafper  Yeates,  and  Thomas  Smith,  Efqnires,  afTiil- 
ant  JulVices  of  the  Supreme  Court,  reply  to  the  anfwer  of  the 
faid  Edward  Shippen,  Jaiper  Yeates,  and  Thomas  Smith,  and 
aver,  that  the  charges  againft:  the  faid  Edward  Shippen,  J:ifper 
Yeates,  and  Thomas  Smith,  are  true  ;  and  that  the  laid  Edwnrd 
Shippen,  Jafper  Yeates,  and  Thomas  Smith,  ce  gv'thy  of  alt 
and  every  the  matters  contained  in  the  article  of  amifation  and 
impeachment  by  the  Houfe  of  Reprefentatives  exhibited  againft 
them,  in  manner  and  form  as  they  are  therein  charged  ;  and 
this  the  prefent  Houfe  of  Reprefentatives  are  ready  to  prove 
agaiuR  them,  at  fuch  convenient  time  and  place  as  the  Senate 
Jhall  appoint  for  that  purpofe. 

SIMON  SNYDER,  Speaker 

of  the  House  of  R^^presentai'ves. 

Attefled  for  Matthew  HuQon,  clerk  of  the  HcuCe  of  Re-. 

prefentatives. 

Abner   WfBB,  yfsst.  Clh." 


E      35     ] 

The  clerk  then  read  the  rules  adopted  by  the  Senate,  relativei 
to  motions  and  queftions,  as  follows  : 

"  During  the  trial  of  impeachment,  any  motion  made  by  the 
parties,  or  their  counfel,  to  the  Court,  (hall  be  committed  to 
writing,  and  read  by  the  clerk  of  the  Senate. 

"  All  queflions  put  to  witnefTes,  fhall  be  through  the  Speaker  j 
and,  if  required  by  him,  reduced  to  writing." 

Mr.  BoiLEAu — "  Mr.  Speaker,  I  am  authorized  to  ftate, 
that  the  managers  and  their  counfel,  are  now  ready  to  proceed 
on  the  trial." 

Mr.  Dallas. — "On  the  part  of  the  Judges,  we  are  pre- 
pared." 

Mr.  BoiLEAu  then  rofe,  and  fpoke  as  follows  : — 

Mr.  Speaker,  'Of  Gentlemen  of  the  Senate, 

Connected  with  the  honor  conferred  upon  me  by  the  Houfe 
of  Reprefentatives,  as  one  of  the  managers  to  condu(5l  this  im- 
peachment, is  the  arduous  tafk  of  addreffing  you  on  the  fubjed. 
I  rife  with  embarraffnient  and  diffidence,  in  a  fituation  at  once 
fo  novel,  unpleafiirit,  and  deeply  interefting.     It  is  the  firft  time 
ill  my  life,  fir,  that  ever  I  appeared  to  fpeak  in  a  Court  of  Juf- 
tice,  and  never   did  I  rile  to    fpeak  in  any  Affembly,  fo  deeply 
impreffed  wIlIi  a  fenfe  of  the  importance  of  the  caufe,  fo  deeply 
jmpreiled  with    feelings    of  regret,  for  the  refpedlable    and  ve- 
nerable objecls  of  this  piofecution  ;   and    I  hope,  they  will  be- 
lieve my  alfcrtion,  when  I  fay,  that  to  them,  I  owe  no  perfonal 
hoftility.      On  the  contrary,  when  I  caft  my  eyes  on  thofe  gen- 
tlemen, and  recolleft  the  refpectable  charaders   they  have  fup- 
ported  in  life — wi)en  I  recolleft  the  vafl:  importance  of  the  quef- 
tion  on  which  they  are  now  arraigned  at  the  bar  of  this  tribunal, 
I   an)  aluiolt  overwhelmed  with  the  idea.      How  imperious  mud 
be  ihe  notelFity,  and   how   intcreding  to  the  people,  is  the  deci- 
iion  whicli  is  to  terminate  this  all-important  trial.      When  1  re- 
collecl  the  nijignitude  of  this  quedion — a  queflion  greater  than 
ever  was  agitated  iti  Pennfylvania  before,  1  feel    the  mofl  foli- 
citous  anxiety.        The  caufe  now  before  you,  is  without  exam- 
ple, in  tire  iiiltory  of  this  country.      The  annals  of  Pennfylvania 
do  not  lurnifli  us  with  the  example  of  the  impeachment  of  one 
Judge  of  the  Supreme  Gourr,  much  lefs  of  three.     It  is  not  the 
mere  delinquency  of  an  inferiui  magiflrate — it  is  not  the  trivial 
error  of  a  magiltrate  more  elevated — but  it  is  to  try  the  crimi- 
nality of  three  of  the   Judges  of  the  firft  Judicial  Court  in  this 
Commonwealth,   men    who    are  venerable  in    years,   and  whole 
long  lives  and  experience,  ll.ould  have  warned  themagainll  fuch 
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a(fls,  as  they  are  cn'.led  upon  this  day  to  anfwcr.  It  is,  indeed, 
an  avvf.il  and  impt-rious  uccelTiiy,  which  this  day  calls  upon  us 
to  profecute,  and  it  mull,  wichout  doubt,  be  equally  unpleal'ant 
for  yon,  geiitlemen  of  the  Senate,  to  decide  between  thofe  citi- 
zens at  your  b  ir,  and  the  rights  of  our  fellow-citizens,  the 
rights  of  man,  of  our  couftiiution,  and  of  our  country. 

But,  when  I  recolleOl,  fir,  that  a  few  days  ago,  I  lifted  up 
my  hand,  to  the  I'earcher  of  all  hearts,  and  {"wore  to  perform  my 
duty  to  my  conQicueiits,  under  the  conlbtution  and  the  laws  ; 
when  I  recoiled,  fir,  that  I  am  addrelfing  a  Court,  coiipofed  of 
men,  chofen  for  the  probity  and  integrity  of  their  private  and 
public  lives,  froiTi  various  parts  of  the  ilate  ;  men,  who  are  a- 
lilce  fiiperior  to  private  corruy'inn,  as  wfll  as  to  mere  eloquence 
and  fiphiftry  ; — -not  a  jury,  fclecled  by  an  hoirde  officer,  or 
packed  by  a  fycophantic  flieriff, —  I  have  nothing  to  fear,  when 
I  call  upon  them  to  be  jult.  "  Before  fuch  a  tribunal,  no  man 
v-'ho  fe-'ls  the  imn>  conscia  recti  can  have  caiife  to  fear,"— 
But,  when  1  icil,  that  1  am  plc;idin!r.  not  o;:ly  for  my  own 
ri^^hts,  but  for  their  rights,  for  the  ri^'lits  of  my  fellow-citizens, 
and  for  tlie  rights  of  man,  which  I  feel  have  been  violated  by 
tliofe  venerable  gentlemen  now  at  your  bar,  I  do  it  v/ith  ccufi- 
denr.e  th«t  tiis  honorable  C^iurt  will  vindic:ne  thofe  rights, 
and  fee  tiiit  the  coniVitution  and  Invs  have  been  ton)pIled  ivith.. 

Gentlemen  of  the  Senate, 

I  frel  a  diiuJence,  on  a  queflion  of  this  magnitude,  arifmg 
from  the  feeblcnefs  of  my  powers,  to  do  it  judice,  and  becaufs 
I  know,  that  there  are  many,  if  not  all,  tcmpofing  tiiis  hono- 
rable Court,  whofe  age  and  experience,  qualify  rhcm  to  form 
more  correal  opinions  on  the  evidence  and  arguments  which  may- 
be adduced.  But,  I  f!i?.H  endeavor  to  point  out  thofe  g-neral 
and  immutable  principles,  by  winch  we  Ihould  be  guid"d  in 
this  prjfecution.  Thefe  principles,  are  fimple  and  plain.  TruJj 
needs  not  the  force  of  eloquence.  No  cloquencC;  no  talents, 
are  neceffary  to  make  truth  imprefTive  on  the  minds  of  iritelli- 
g"ent  men.  The  tiial  of  this  impeachment,  fir,  is  involved  with 
the  foundati.m  of  our  libertieaj  and  tiie  fccuriLy  of  our  freedom. 

Permit  me  to  lesd  back  your  attention,  to  the  ail-important 
period  of  '76,  and  ihr:  objeCls  which  it  embraced,  and  let  me 
afk  what  was  the  language  of  that  day  ?  When  1  look  upon  the 
members  of  the  Scn>ite,  who  compofe  tliis  honorabk- Court,  and 
fee  men  whofe  venerable  heads  are  bleached  with  virtuous 
years,  I  feel  how  much  more  capable  they  a;e  to  relate,  th-^n  I 
am  to  conceiv;"  tiie  origin  of  the  glorious  decUratir'n,  which 
prevmus  oppreiii  <n  produced,  and  the  gaU  mt  and  heroic  drug- 
gie by  which  it  was  fupportt-d.  Although  I  was  too  young  to 
«ng-ige    in    the  perils    of   that  glorious  p^-ri  jd,    my  bufom    aifo* 

F 
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1  „„*.  ft.l'-  the  throb  whicli  wa»^ 
c.ught  the  facred  fl-.r>e_n.y  ll^^'^llXl  did  not  beat 
excited   in    every   -"/-'i;^  .^^T^^^y,;  "   '"ye  did  not    iparkle 

.r.h  mo.l^ure,    Ht  the  %-^^^^V    h      endearin,  na-.e  of  liberty 

fore  that  period,    h.' .    ^r'^^^VS-'j         It  ^v^s  adored  like  the 

rath.  worfl^ipH,  U-  HT;^^;^  ^  ,,.  ...eCs  u,  .as 

feheme-.i  n.ere  Utopian    '^heme,  wh..c.    x^^^^^^ 

of  the  vifu>nary,  or  ipeculauve  V^^}-^^^^^'^    ^,^a  for  An^e- 

ins  realbcd.      But  the    ortunate  a^      X;^,,,,,  ,,,  ,ges 

d'^emed   impracticable.      w  ^  nature,' 

»»"  -i-'»r  "l"-  WeT.;  d  en        »0ii"«h«  fon.  of  govern- 
are  born  free.  ^  e  law  ^"^.r"  ,        „^i  j.^y  down-- 

„,ent  was  effcntial  to  ^^^^^^^^"^^^^^  Jut  of  the  chaos/ 

iVee  g°-'-"'"^"Vl'  nAl'r(^  ^bo  felt  for  the  h.ppi.els  ot  the 
of  every  nvau  in  vhe  ""':'^7^;  ^  „,  .^.d  chilli  the  tyrants 
human  race,    v-eve  ^^'J^^^^,  ^/^^  teeth,  che  friends  of  liberty 

groaned  in  agony,  -.d  S-  J  '^.^^  ^  '  s'""'  '''''  "^^  "^  ''J''' 
looked  up  to  us  uuh  hopelul  ^f^^^:^l^    .    ^^^^  ,  parent  of 

v^orthy  of  attracTms  the   eye  «/J^  [^\;^,t  ^^pi  Jency  tVon.  the 

the  hun.an  race,  and  ^^/^^^f^^^  "  Ved  children,  and  to  fee 
p.nnacle  oHieaven    upon  h      ong  opp  ,^^^^_^^j^^^  ^  ^^.^.„„ 

them  burning  the  ^""f.^/l ?^^,^;',^' ,^ -..er  benVifpbere,  and  unit- 

:-rnt.^i:sa  -:z;::t  g.a»ae., »». ..  no.e. 


■work  01  man. 


K  we  ,n,n  o.r  eye.  -  ^t^n^a;'' ■"x^e^ler.'rtrrr':; 
t'.slh  'Tl^fr  °  'r»f--Ie%t.  ex„.r.=  of  t.,e  Con- 
^'Ifs' of  ttl  ljnl;„  fpelking  in  ....s  Ungnag^  = 

.  w.e„a.  an  ."v"7";„-f:;vA,!:c::;r';r'f'"'; 

p„,udforthefecnr.tyandr.otea.onci^>.  „j„,,  ,h=ir 

Ld  -.o  enable  '"Vf 'l',  :!'l,:t.;:TSlh  .U  au,.,oVof  ex- 
natural  rights,  and  the  "'l"-  "'f'""!  „|,e„ever  thefe  great  end, 
i„,„ce  has  heftoved  "P- ^^^j  "f,!." ;<„,,e    have   a  tight,  by 

:^r::;"r.;Lrrci:n;:u,'a.,d  t^.^'  r..cu^n,eaft„e.  >> .. 
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tnem  may  appear  iT^cefTary  to  promote  their  fafcty  and  Iiappincfs. 
And,  whereas  the  inhabitants  of  this  Commonwealth  have,  in 
coiiiKleration  of  protection  only,  heretofore  acknowledged  alle- 
giance to  the  King  of  Great  Britain  ;  ar,d  the  faid  King  has 
not  only  withdrawn  that  protedlion,  but  comn)cnced,  and  flill 
conunucs  to  carry  on,  with  unabated  vengeance,  a  molt  cruel 
and  uiijall  war  againfl  them,  employing-  t'lcrein,  not  only  the 
troops  of  Great  Britain,  but  foreign  n^erccnaricsj  favages  and 
ilives,  for  the  avo^ved  pnrpofe  of  reducing  them  to  a  total  and 
abjedl  iubmilfion  to  the  deipotic  domination  of  the  Britiih  Par- 
liament, with  many  other  ad\s  of  tyranny,  (more  fully  let  forth 
in  the  declaration  of  Congrefs}  whereby  all  allegiance  and  feal- 
ty to  the  faid  King  and  h.s  fuccefTors,  are  diilolved,  and  at  an 
end,  and  all  power  ^nd  authority  derived  from  him,  ceafed  in 
thele  colonies.  And,  whereas,  it  is  abfolutely  ueccffary,  for  the 
■welfare  and  fafety  of  the  inhabitants  of  faid  colonies,  that  they 
ibe  htnceforth  tree  and  independent  ftates,  and  that  juftj  perma- 
nent and  proper  forms  of  government  exiit  in  every  part  of 
them,  derived  from  and  founded  on  the  authority  of  the  people 
only,  agreeably  to  the  direclions  of  the  honorable  American 
Congreis.  W'c,  the  reprcfcntatives  of  the  freemen  of  Pennfyl- 
vania,  in  gene/al  convention  met,  for  the  cxprefs  purpole  of 
framing  fuch  a  government,  confelRng  the  goodnci's  of  the 
great  Governor  of  the  Univerfe,  (who  alone  knows  to  what  de- 
giee  of  earthly  happinefs  mankind  may  attain,  by  perfecling  the 
aits  of  government)  in  permitting  the  people  of  this  ftaie,by 
common  cowlent,  and  without  violence,  dclitterately  to  form 
for  ihemfclves  fuch  jufl  rules  as  they  fiiall  think  belt  for  govern- 
ing their  future  focicty  ;  and  being  fully  tonvinctd,  that  it  is 
our  indifpenfible  duty  toeftablifh  fuch  ori^>inal  principles  of  go- 
vernment, as  will  bed  promote  the  general  happinefs  of  the 
people  of  this  flate,  and  their  poflerity,  and  provide  fur  future 
improvements,  without  partiality  for,  cr  prejiidice  againll  any 
particular  clafs,  feft,  or  denominirion  of  jnen  whatever,  do,  by 
virtue  of  the  authority  veiled  in  us  by  our  coriiiituents,  ordain, 
declare  and  eriablifii  the  following  detUration  of  rights,  and 
frame  of  government,  to  be  the  conllitution  of  tiiis  Common- 
wealth, and  to  remain  in  force  therein  forever,  unaltered,  ex- 
cept in  fuch  articles  as  fliall  hereafter  on  experience  be  found  to 
require  improvement,  and  which  fliall  by  the  fame  autlurity  of 
the  people,  fairly  delegated  as  this  frame  of  government  di- 
re*5ls,  be  amended  or  iinproved,  for  the  more  efFedual  obtaining 
and  fecuring  the  great  end  and  defign  of  all  government,  herein 
before  mentioned." 

Thefe  are  tlie  fentiments,  which  operr^.ted  on  the  minds  of 
thoTe  patriots  wiio  laid  the  foundation  of  free  government,  and 
formed  a  conftltiition  f)r  the  commonwealth.  We  fee,  f.r,  the 
regard  they    pofTefl'al  for  preferving  the   life,  liberty,  and  pro- 
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perty  of  the  citizen.  The  firft  fentiments  which  they  express 
in  the  de'-liration  of  rights,  are  thel'e  :  '•  Sect.  1.  That  all  mei^ 
are  born  equally  tree  and  independent,  and  have  ccitain  n.ilu- 
ra!,  inhercni:,  and  iinalien.ib!e  rights,  amongit  which  arc,  t'le 
enjoying  and  dcfeadii.g  of  life  and  liberty"  [what  is  lite,  with- 
out liberty  ?]  "  acquiring,  poiVcirin;:,'  and  proteti^ting  property, 
^nd  purfaing  ;ind  obtaining  Iiappinef'i  and  fafety." 

Thus  we  fee,  fir,  that  the  primary  confiderations  in  the  view 
of  the  fages  who  framed  our  government,  -were  ths  fecurity  of 
life,  liberty,  property  and  happincfs,  and  chefe  they  have  kept 
conRantly  in  view,  throughout  the  whde  declaration  of  rights. 
We  read  next,  "  Article  4.  'i'hat  sU  prwer  being  originally 
inherent  in,  and  conf^quently  derived  from  the  people  ;  there- 
fore all  officers  of  government,  wh-ther  legiilaiive  or  executive, 
are  their  truUees  and  fervants,  and  at  all  timss  accountable  to 
them." 

That  all  power  being  originally  derived  from  the  people, 
therefore  all  officers  are,  at  all  times,  accountable  to  ihem. 

5.  '"That  government  is,  or  ought  to  be,  inRituted  for  ths 
common  benefit,  protection  and  fccurity  of  the  people,  nation  or. 
community  ;  and  not  for  the  particular  emolument  or  advan- 
tage of  any  iingle  nisn,  family,  or  fet  of  men,  who  are  a  part 
only  of  that  community  :  Ar;d,  that  the  commuriity  huth  an  in- 
dubitable, unalienable,  and  it;defeafibLe  right  to  reform,  alter,  or 
abolifl)  government,  in  fuch  manner  as  fliall  be  by  that  commu- 
nity judged  moft  conducive  to  the  public  weal." 

6.  "That  thof'e  who  are  eniployed  in  the  kgiflative  and  ex- 
ecutive bufinefs  of  the  Jlate,  may  be  reflrained  from  oppreflion, 
the  people  havr  a  right,  at  fuvh  periods  as  they  may  think  pro- 
per, to  reduce  their  public  officers  to  a  private  liation,  and  fup- 
p!y  the  vacancies  by  certain  and  regular  cledlions." 

8.  <'  That  every  member  of  fociety  hath  a  right  to  be  pro- 
tected in  the  enjoyment  of  life,  liberty  and  property,  and  there- 
fore is  bound  to  contribute  his  proportion  towards  the  expence 
cf  that  protection,  and  yji-ld  his  prrfonal  fervice  when  necelTa- 
ry.  or  an  equivalent  thereto  :  But  no  man's  property  can  be 
judly  taken  from  bin's,  or  applied  to  public  ufes,  without  his 
own  confent,  or  that  of  his  legal  reprefentatives  :  Korean  any 
man,  who  is  confcientinufly  fcrupulous  of  bearing  arms,  bejufl- 
Iv  compelled  thereto,  if  he  will  pay  fuch  equivalent  ;  nor  ara 
the  people  bound  bv  any  laws,  but  fuch  as  th- y  iravc  in  like 
manner  afTented  to,  for  their  common  good." 

AlmoR  in  every  line,  we  ice  that  the  liberty  of  the  citizeB, 
is  provided  for,  and  the  protedion  of  his  right*  guarAHleed. 
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9,  "  Tliat  in  all  profccutlons  for  criminal  off'c'nces,  n  man 
bath  a  right  to  be  heard  by  hinilelf  and  his  counlcl,  to  demand 
the  caufe  and  nature  of  his  accufation,  to  be  confronted  with 
the  wltaefles,  to  call  for  evidence  in  his  favor,  and  a  fpeedv 
public  tiiiii,  by  an  impartial  jury  of  the  country,  witliout  the 
unanimous  cor.fnn  cf  which  jury  he  cannot  be  found  guiltv  ; 
nor  csn  he  be  compelled  to  give  evidence  ag-^inft  himfelf  ;  nor 
can  any  man  be  juitly  deprived  of  his  liberty,  except  by  the 
Lnvs  ci'  the  land,  or  the  jud^^-nieiUof  his  peers." 

12.  "  That  the  people  have  a  right  to  freedom  of  fpeech,  and 
of  v/riting,  .av.d  pui-iilliing  their  ientimcnts  ;  therefore,  the 
freedom  ot  the  nrel's  ou^'ht  not  to  be  r<::ft/aiued." 

14.  *' That  a  frequent  rrcurrence  to  fundamental  principles, 
and  a  firm  adherance  to  juillce,  moderntion,  temperance,  induf- 
try  and  frugality,  are  abiolutely  necefftry  to  prv.-ierve  the  blef- 
fings  of  liberty,  and  keep  a  government  free  :  The  people  ought, 
therefore,  to  pay  particular  attention  to  thefe  points  iu  the 
choice  of -cflicers  and  repn;fentatives,  and  have  a  right  to  exadl 
a  due  and  conitant  regard  to  them,  from  their  leglflators  nnd 
magiftratcs,  iu  miking  and  executing  fuch  laws  as  aie  nectlTary 
fur  the  good  government  of  the  Aate." 

Thefe,  fir,  are  the  fentiments  f rprfttfd  by  thofe  fathers  of 
our  country,  vhen  they  fhook  off  the  yoke,  xnd  dared  all  dan- 
gers for  thtir  poflericy.  I:)  almoft  every  line,  we  difcovcr  that 
liberty  is  the  pervading  found.  They  bad  before  them  the 
experience  and  the  hiflory  of  all  ages — they  guarded  againft 
the  errors  of  others,  and  in  the  diilribuiian  cf  the  various  pow- 
ers of  govrnment,  guarded  againll  the  introduftion  of  thofe 
caufes  of  affliflion,  wliich  might  accumulate  again!\  the  life, 
liberty,  and  property  of  the  citizen.  Tlie  frame  cf  ourconlH- 
tution,  is  governed  by  that  idea,  and  the  powers  aie  thus  dif- 
tributed  in  the  plan  of  government. 

Sect.  2.  "  The  fupreme  legiflative  power  fiiall  be  vcRed  in 
a  Houle  of  Reprefentatives  of  the  freemen  of  the  Common- 
wealth of  Pennfylvanla." 

Sect.  3.  "  The  fupreme  executive  power  fliall  be  vcRed  in  a 
Prefident  and  Council.' 

Skct.  4.  '<  Courts  of  Judice  fiiall  be  eflablin^ed  in  the  city 
of  Philadelphia,  and  in  every  county  of  this  flate." 

Jealuis,  however,  that  the  legiflativc  body,  althouijj  h  cliofen 
annually  by  the  people,  might  arrogate  too  much  power,  they 
provided  that  all  bills  (hould  be  printed  for  the  public  informa- 
tion. 
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Sect.  15."  To  the  end  that  laws  before  they  are  ena£led  may 
be  more  maturely  coufiderfd,  and  the  Inconvenience  of  bafly 
determinations  as  much  as  poirible  prevented,  all  hills  of  pub- 
lic nature  fhall  be  printed  for  the  confideration  of  the  people,  be- 
fore they  are  read  in  General  AlTembly,  the  lalt  time,  for  debate 
and  amendment  ;  and,  except  on  occafions  of  fudden  neceiiity, 
ilia!!  not  be  paiTc-d  into  laws  until  the  next  feffion  of  Aifembly  ; 
and,  for  the  more  perfeft  f.itisfaclioi)  of  the  public,  the  reafons 
and  motives  for  making  fuch  laws,  faall  be  fully  and  clearly  ex- 
preffcd.  in  the  preambles.'* 

Again  we  find,  »s  if  this  idea  was  firfl  in  the  mind  of  our  en- 
lightened fages.  V/e  find,  that  altho'  the  Judges  of  the  Su- 
preme (^ourc  were  commiffioned  only  for  feven  years,  and  re- 
movable for  mift)ehavior,  at  any  time,  by  the  AlTi^mbly,  it  is 
declared  in  fct^iou  39,  that  "  exceirivc  bail  fiiall  not  be  exact- 
ed for  bailable  offences,  and  all  fines  fhall  be  moderate."  Nay^ 
fo  careful  were  they  of  perfonal  liberty,  that  they  declared 
*'  the  perfon  of  a  debtor,  when  ihere  is  not  a  llroiig  prefunptioa 
of  fraud,  fliall  net  be  continued  in  orifon.'* 

* 

Kotwithdanding  all  thcfe  provifions,  we  find  that  they  aic 
flill  jealous,  lefl  all  this  power  delegated  to  the  government, 
fhould  be  exercifed  againrt  them  ;  therefore,  a  council  of  cenfors 
were  eUabliih.ed  to  At\  as  a  ilill  further  controul. 

Sect,  47.  "In  order  that  the  freedom  of  the  Common- 
wealth may  be  preferved  inviolate  forever,  there  fiiall  be  chofen 
by  ballot  by  the  freemen  in  each  ciry  and  county,  refpeAivcly, 
on  the  fecond  Tuefday  in  October,  in  the  year  one  thoufand  fe- 
ven hundred  and  elgluy-three,  and  on  the  fecond  T'uefday  in 
October,  in  every  feventh  year  thereafter,  two  perfons  in  each 
city  and  county  of  this  flate,  to  be  cciUed  the  Council  of  Cen- 
fors ;  who  fliall  meet  on  the  fecond  Monday  of  November  next, 
cnfuing  their  eledVion,  the  majority  of  whom  fliall  be  a  quorum, 
in  every  cafe,  excrpt  as  to  calling  a  convention,  in  which  two 
thirds  of  the  whole  number  elefted  fhall  agree  :  And  whofe 
duty  it  fliall  be  to  enquire,  whether  the  conftitution  has  been 
preferved  inviolate  in  every  part  ;  and  whether  the  legiflative 
and  executive  branches  of  government  have  performed  their 
duty  as  guardians  of  the  people,  or  afTumed  to  themfelves,  or 
exerciied  ottifr  or  greater  powers  thao  they  arc  entitled  to  by 
the  conilitution." 

We  find  that,  agreeably  to  this  provifion,  the  council  of  cen- 
fors did  meet,  for  the  purpofe  of  examining  whether  the  pow- 
ers of  government  were  faithfully  exercifed.  Permit  me  to 
read  a  few  extratls  from  iheir  proceedings.       The  conllitutioa 
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]»Tbvi(lec?,  that  "  trials  by  jury  fliall  'be  as  herctorore."  Tte' 
isenlors  find  that — 

«  Chapter  45  of  Vol.  H.  of  aft.?  of  AITenibly,  pafTed  De- 
cember 3d,  1782,  e!i?.blinp;  the  prefidcnt  and  council  to  direft 
,the  trial  of  thofe  who  flunild  be  charged  with  treafonably  fet- 
ting  up  a  new  and  independent  government  within  Pennfylva- 
jiia,  to  be  ia  another  county,  than  that  in  which  the  £a(J\s 
were  done,  is  unconrtitutiuiul." 

"Trial  by  jury  is  taken  away,  in  the  cafe  of  harboring  de- 
ferters  from  the  armies  of  the  United  States;   and  the  offenders 

fubjefled  to  fumraary  convidion,  and  to  wliipping Vol.  1. 

Chap.  9.  Seel.  3.  The  fame  is  done,  in  cafe  of  harboring  de- 
ferters  from  the  fiiips  of  war,  of  his  niofi;  Chriflian  Majelly. 
The  offenders  are  liable  to  a  fine  of  30/.  on  the  fuinmary  judg^ 
ment  of  his  two  Jultices  of  the  Peace,  and  the  certiorari  deni- 
ed  Vol.  2.  Chap.  59.  Sed.  2." 

"  The  jurifdidlion  of  the  Court  of  Admiralty,  which  proceeds 
without  a  jury,  is  brought  upon  the  land,  and  extended  to  the 
demands  of  artificers,  who  build  or  repRir  (liips  and  veffels.  Be- 
fides,  it  may  with  jultice  be  apprehended,  that  this  new  embar- 
ralTment,  upon  this  kind  of  moveable  property,  will  deter  fo- 
reigners from    trufling  their  velTels  into    our  port. Vol.  2.- 

Ghap.   134. 

"  It  is  the  opinion  of  this  committee,  that  the  a£\s  of  AfTenT- 
bly,  which  reftrained  for  a  time,  the  full  operation  of  the  writ 
of  habeas  corpus,  are  infringements  of  the  conltitution." 

"The  frequent  interpofition  of  the  Legiflature,  jn  behalf  of 
particular  perfons,  (lield  in  execution  for  debt)  may,  all  of  them, 
bejuftly  branded  with  the  appellation  of  laivs  after  the  fact — . 
whereas  this  feclion  calls  for  general  regulations  ;  by  a  gene- 
ral law,  which  may  be  known  before  the  contrails  be  made. 
Thefe  a£l3  of  mercy  to  individuals,  too  often  dependent  upon 
favor  or  prejudice,  before  large  bodies  of  men,  will  probably 
bring  us  into  difcredic,  if  not  into  difputes  witii  foreign  nations. 
They  ought  to  be  abandoned  immediately,  and  a  general  lavr 
provided." (Report  of  censors.} 

Thus  you  fee,  fir,  that  the  whole  burden  of  the  fong  is,  thaf 
the  preceding  Legiflature  had  violated  their  pov/ers,  and  that 
the  liberties  of  the  people  had  been  invaded  ;  and,  perceiving 
that  although  they  could  cenfure  and  recommend  fuch  meafures 
as  were  falutary,  they  had  no  authority  to  chaftife  the  ofncers,  in 
the  various  departments  of  government,  who  l-,ad  violated  the 
sonflituticn  ;  this,  and  other  coincident  eaufes  produced  a   dif- 
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jjofnion  for  calling  another  convention,  In  order  more  tffeftu'-' 
all)'  to  iVcure  tlie  rights  of  the  citizen.  In  corroboration  of 
this,  permit  me  to  read  the  following  from  the  proceedings  uf 
the  new  convention,  December  9th,  17'69, 

A  motion  was  made  by  Mr.  James  Rofs,  feconded  by  Mr. 
Ttmctliy  Pickering-,  to  introduce  the  fallowing  rcfoiutiun  : — 

Resolved,'  That  that  pnrt  of  the  conftitution  of  this  Commcn- 
■wealch,  called  a  declaration  of  the  rights  uf  the  inhabitants  of 
the  ComniJiiivealth  or  state  of  Pcnnsyhania,  requires  alterations 
and  amendments,  in  fuch  mar.ner  as  that  ti>e  rights  of  the 
people  referved  and  excepted  out  of  the  general  powers  of  go- 
vernment, may  be  more  accurately  defined  and  fecured,  aiid  the 
fame  andiuch  other  alterations  and  amendments  as  may  be  made 
in  thel'aid  conUitution,  be  made  to  correfpond  ^\ith  each  other." 

By  this  you  vill  fee,  fir,  that  the  primary  object  appears  to 
have  been  perfonal  liberty  and  the  rights  of  man,  and  it  was 
under  that  view,  that  the  meafnre  was  finally  agreed  to.  Un- 
der this  imprellion,  we  fee  them  framing  the  conflitu:iori,  under 
which  we  now  adi.  Here,  fir,  we  find  them  ading  upon  the 
idea  adopted  by  the  Council  of  cenfors,  and  with  the  view  of 
preventing  encroachments  upon  the  liberties  of  the  people,  they 
begin  by  faying  that  "  the  Legifiative  power  of  this  Common- 
wealth fiiall  bevelled  in  a  General  AiTcmbly,  which  fliaU  confiPc 
(it  a  Senate  and  Houfe  of  Heprcfentatives."  They  found,  fir, 
that  the  people  were  v/illing  to  place  another  check  upon  the 
inroads  of  illegal  power,  by  eflablilhing  two  branches  in  the 
Legiflature.  Arid,  again,  fir,  to  guard  more  effetlually  againfl 
encroachment,  they  declared  that  the  fupreme  executive  power 
lu.Tnld  be  veiled  in  a  Governor,  with  a  qualified  negative  upon 
the  ads  of  the  Legiflative  branches. 

Again,  wi:h  a  deugn  to  prevent,  as  far  as  pofiible,  the  cnad- 
i.ig  of  fuch  laws,  whereby  the  right  of  jury  tiial  had  been  tak- 
en away  from  them,  the  judicial  powers  Avcre  particularly  de- 
fined. The  5th  aiticle  of  the  conllitution  declares,  that  "■  tiie 
iudlcial  power  of  this  Commonwealth,  Iball  be  vefted  in  a  Su* 
prenie  Court,  Court  of  Oyer  and  Terminer,  Court  of  Common 
Fleas,  Sic. 

"The  Judges  of  the  Supreme  Court,  fii.dl  hold  their  offices 
during  good  behavior  ;  but,  for  any  reafonable  caul'c,  the  Go- 
vernor niiv  remove  any  of  'Jiem,  on  the  addrefs  of  two  thirds 
of  each  braiich  of  the  Legiflature,"  &tc. 

Here,  fir,  the  Judges  are  made  more  Indrpendent,  than  un- 
6rv  the  former  conllitution,  more  iudependt-r.T:,  pcrlmps,  thau 
is  confident  with  free  government  ;  tluir  falarles  are  aaiple, 
and  ciiinut  be  reduced. 
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Having  thus  ftewn  how  they  are  edabliflied  by  the  conflitir- 
tioiKil  Tjowcr,  let  us  now  advert  to  tlie  Bill  of  Kiglits  to  the 
toulUiu.iuii,  under  which  we  are  now  afting  : 

ARTICLE  IX. 

"  That  the  g-eneral,  great,  and  eircntial  principles  of  liber- 
ty an:l  Iree  government,  may  be  recognised  and  unalterably 
eiUbiilhcd,    li'E  DllCLARE^  ' 

Skct.  1.  "That  all  luen  arc  bcrn  cqnaliy  free  and  inde- 
pendent, and  have  certain  inherent  and  mdeleafible  riglits,  a- 
mong  which  are  thofc  of  enjoying  and  defending  life  and  liber- 
ty, of  acouiring,  pofTefling,  and  protcding  property  and  rcpu- 
tatvon,  and  cf  plirfuing  their  own  happincfs." 

Skct.  2.  "  That  all  power  is  inherent  in  the  people,  and  all 
fiee  govern ;nents  are  founded  on  their  autliority,  and  iiiRitut- 
cd  f  jr  ti'.eir  ptrace,  fafety  and  liappinefs  :  For  th.e  advancement 
of  thofe  ends,  ihey  have,  at  all  times,  an  unalienable  and  inde- 
fcai^ible  riglit  to  alter,  reform,  or  abolilh  their  government  in 
fuch  manner  as  they  '.nay  think  proper." 

Sect.  6.  "  The  trial  by  jury,  (hall  be  as  heretofore,  and  the 
right  ther;;of  rt  main  inviolate." 

Sect.  7.  That  the  printing  prelTes  fliall  be  fisc  to  every 
iperfon,  -who  undertakes  to  examine  the  proceedings  of  the  Lc- 
giflature,  or  any  branch  of  government  :  And  no  law  fiiall  ever 
be  made  to  rciirain  the  right  tlieieof.  'J'lic  free  communica-' 
tion  of  thoughts  and  opinions,  is  one  of  the  invaluable  rights  of 
man  ;  and  every  citizen  may  freely  fpeak,  write  and  print  on 
any  fubjeft,  being  refponfible  for  the  abufe  of  that  liberty.  Jn 
profecutions  for  the  publication  of  papers,  inveftigiting  the  of- 
ficial conducl  of  officers,  or  men  in  a  public  capacity,  or  where 
the  matter  publiflied  is  proper  for  public  information,  the  truth 
thereof  may  be  given  in  evidence  i  And,  in  all  Indidlnunts  for 
libels,  the  jury  fliall  have  a  right  toMetermine  the  law  and  the 
facts,  under  the  direiStion  of  the  Court,  as  in  oihcr  cafes." 

Sect.  8  "  Tliat  the  people  fliall  be  fecnre  in  their  perroriS,hou- 
fes, papers  Sc  po{refficn3,from  unreafonable  fearchcs  -nnd  feizures  ; 
and  that  no  warrant,  to  fearch  any  place,  or  to  feize  any  perfou 
or  things,  (hall  ilTue  without  defcribing  them  fis  nearly  ai  may 
be,nor  without  probable  caufe.fupported  by  oath  or  affirmation.'' 

Sect.  9.  Tiiat,  in  -all  criminal  profecutions,  the  accufed 
hath  a  right  to  be  heard  by  himfelf  and  his  connfel,  to  demand 
the  na'ure  and  caufc  of  the  atcufation  againil  him,  to  meet  the 
vitnciTrs    f.tce  to   fac.,  to  have  compali'ory  pruccfs,  for  obtr^in- 
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ing  witneffcs  in  his  iavor,  and,  in  profeculions  by  indiftrrient  or 
information,  a  fpeedy  pnblic  trial  by  an  impartial  jury  of  the 
vicinage  :  That  he  cannot  be  compelled  to  give  evidence  a- 
gainft  bimfclf,  nor  can  he  be  deprived  of  his  life,  liberty,  or  pro- 
perty, unlcfs  by  the  judgment  of  his  peer3,  cr  the  law  ol  the 
land." 

Sect.  10.  "That  no  peifon  fhal!,  for  any  indldable  offence, 
be  proceeded  againft  criminally  by  inlorniaiion,  except  in  cafes 
arifing-  in  the  land  or  naval  forces,  or  in  the  militia  v/heu  in  atftu- 
al  fervicc  in  time  of  war  or  public  danger,  or,  by  leave  of  the 
Court,  for  oppreffion  and  mifdemeanor  in  olilce.  No  peifou 
fhall,  for  the  fame  offi^nce,  be  twice  put  in  jeopaidy  of  life  or 
limb  :  nor  fliall  any  man's  property  be  taken  or  applied  to  pub- 
lic ufe  witliouL  the  confent  of  his  Reprefentatives  and  v/ithout 

juft  compcnfation  being  made." 

■*" 

Sect.  12.  "  That  no  power  of  fufpending  laws  fnell  bs  exer- 
cifed,  iinlcfs  by  the  Legiilature  or  its  authority." 

Sect.  13.  "That  excelTive  bail  fliall  not  be  required,  nor 
cxcflive  fines  inipcfed,  nor  cruel  punifhmenis  infiidled." 

Sect.  14.  "That  all  prlfoners  Ihall  be  bailsble  by  fufiici- 
ent  fureties,  unlcfs  for  capital  offences  when  the  proof  is  evi- 
dent or  prefumption  great  ;  and  the  privilege  of  the  writ  of 
Habeas  Corpus  fliiU  not  be  fufpendcd,  unlefs  when,  in  cafes  of 
rebellion  or  invit'lon,  the  public  fafety  may  require  it." 

Sect.  15.  "  That  the  perfon  of  a  debtor,  where  there  is 
not  ftrong  prefumption  of  fraud,  fliall  not  be  continued  in  pri- 
fon  afc^r  delivering  up  iiis  ef^ate  for  the  benefit  of  his  credit- 
ors in  fuch  manner  as  Ihall  be  preicribcd  by  law." 

Sect.  26.  "  To  guard  againl^  tranfgreffions  of  the  high 
powers  which  wc  have  delegated,  WE  DCCLAKE,  That 
every  thing  in  this  article,  is  excepted  out  of  t!ie  general  pow- 
ers of  government,  and  Ihall  §ar  ever  remain  inviolate." 

I  ought  to  apologize,  fir,  for  trefpaffing  fo  much  upon  the 
patience  of  this  honorable  Court,  but  1  ihcuglit  it  f  li'ential  to 
trace  the  origin  and  progrcfs  of  our  goveinuient,  and  the  prin- 
ciples upon  which  it  has  been  founded. 

Thus,  fir,  by  a  curfory  view  of  the  old  conditntion,  as  well 
as  by  a  view  of  the  prefeut  conftituiion,  it  will  appear,  that  the 
proteclion  of  vhe  liberty  of  the  citizen,  has  always  formed  an 
indifperdablc  feature,  and  lias  never  been  lod  fight  of.  '1  he 
prefeat  eonlUtution,   like  every   other   human  worl;,    bears  the 
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r''?.rk  of  impcrfedion.  Perhaps  no  man,  nor  fet  of  men,  could 
have  made  a  better  under  all  the  attendant  circumdaiices  ;  and 
great  cr.re  h  is  been  taken  to  fecure  the  rights  of  the  people. 
But  ail  thefe  guards,  all  thefc'  bulwark-,  to  I'ave  the  libertier,  of 
the  citizen,  have  been  thrown  down,  and  trampled  under  foot, 
by  thofe  who  ought  to  have  been  their  fupportevs.  But,  Ihope, 
fir,  that  this  day  may  prove  aufpicious  to  the  liberties  of  the 
people  ;— .and  it  is  to  you,  gentlemen  of  the  Senate,  that  -wre 
now  look,  as  the  guardians  of  thofe  rights — that  you  will  do 
juRice  to  an  injured  people,  and  that  you  vi'ill  not  fuffer  their 
rights  to  be  trampled  upon  with  impunity.  Gentlemen,  never 
was  ttiere  a  matter  of  greater  importance  fubmitted  to  the.con- 
lidcratioa  of  a  public  body.  The  queflion  is,  fhall  v\^e  hold  our 
liberties  by.  the  facred  tenure  of  the  confliiurion,  or  by  the  un- 
certaiii  tenure,  or  capricious  wiil  of  an  angry  Judge,  or  Judges. 
This  conOitution  is  the  rule  by  which  we  are  all  to  be  govern- 
ed. By  this,  my,coiidr.(St  is  to  be  teited  ;  by  this,  the  conduift 
of  the  Houfe  of  Reprel'entatives  will  be  tefied  ;  and,  by  this 
conltitution,  will  the  meafures  of  this  Senate  be  telled.  The 
eyes  of  our  couRitnents  are  upon  us,  and  they  expeft  from  us, 
and  from  you  ail  that  juilice  reqaires,  and  the  conftitution  au- 
thoriz.-s.  This  conftitution,  is  in  tiie  hands  of  every  man  ;  it 
needs  not  any  extra  rdinory  talents  to  underfland  it  ;  it  is 
plain  and  comprelieni'ible.  Not  like  the  Roman  tyrant,  who 
wrote  his  laws  with  a  type  fo  fiuall,  and  elevated  them  fo  high, 
that  even  the  eagle  eye  of  a  lawyer  could  not  read  them.  Tliis 
conditotion  will  juftily  you,  in  rigidly  examining  the  condufl  of 
thofe  who  arc  now  arraigned  at  your  bar  ;  and,  it  is  by  the  de- 
cilion  that  you > will  give  upon  this  all-important  fubjeft,  that 
you  will  be  judged.  In  almofl  every  part  of  this  conltitution, 
you  v;ill  perceive  the  jealoufy  of  the  people  for  their  rights. 
jMo  man,  Hr,  in  Pennfylvania,  can  be  addreffed  in  this  way— 
"  To:i  can  do  no  tvrcng,"  That  only  belongs  to  the  King,  and 
is  an  attribute  unknown  among  freemen.  You,  gentlemen, 
mud  be  amenable  to  to  the  fovereign  people,  for  all  your  public 
condu(^U  We,  the  members  of  this  Houfe,  every  year  mufl  be 
tried  by  that  great  tribunal.  Let  them  try  us  every  year — and, 
let  them  try  you,  gentlemen,  every  four  years — and  it  muft  be 
gratefiil  to  our  feelings,  that  in  difcliarging  the  imporcant,  tho' 
painful  duties  now  devolved  on  us  all,  we  have  only  to  adhere  to 
this  eonftitution,  and  be  tefted  by  it. 

From  this  curfory  view,  therefore,  of  the    conflitutlon,   and 
of  the  duties  it  prel'cribcs  to  us,  this  all-important  inference  is 

deduced,    thac   pi^rfouRl    liberty  was  tiie  principal  feature the 

pole-dar  of  the  firil  convention.  But  in  the  convention  which 
iormed  the  ptcfent  couflitution.  it  feems  to  have  gained  addi- 
tional ftrength. 
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Before  I  proceed  to  flate  the  fa£ls,  upon  whicli  tlie  pretent 
jaccufation  is  founded,  permit  me  to  advert  to  that  pn.rc  of  the 
conlHtiition,  which  gives  us  as  members  of  the  Ilouie  of  lle- 
prefcntatives,  the  power  of  bringing-  impeachinenis,  and  vuu  the 
power  of  trying  them.     The  firll  tcctionot"  the  fourth  article  of 

the  connitution  fays — 

•^ '  •  ^  ^  ■  ■  ./, 

"  The  Ho'jfe  of  Reprefentatives  fnall  have  the  fole  power  of 
2ipp;aching." 

Sept.  2.  "  All  impeachment?  fliall  be  tried  by  the.  Senate." 

Thus,  it  appears  to  have  been  the  objecl;  of  the  framers  of- 
the  conflitution,  to  place  no  man  above  it,  and  for  that  pur- 
pofe  they  eflablifiied  a  competent  tribunal,  for  the  trial  of  all 
thofe  who  might  attempt  to  fubvert  it.  Even  t!;e  Governor, 
is  amenable  to  this  tribunal.  It  cannot  be  fiid  even  of  the  Go- 
vernor, that  he  can  do  no  wrong.  We  cannot  fiy  to  him — . 
"  You  can  do  no  wrong."  No,  ilr,  if  he  aOs  in  contravention 
to  the  principles  of  the  conftitution,  you  are  bound  to  bring  hini 
to  your  bar.  We  are  bound  to  watch  even  him,  and  upon 
complaint  being  made,  you  are  bound  to  judge  him.  We  can 
fay  to  him,  exalted  as  you  are  by  t!ic  public  confidence,  you 
are  not  to  exceed  the  bound:  of  the  conditucion.  You  are  not 
exempted  from  the  forutiny  of  your  conftituents. 

Sect.  3.  "The  Governor  and  other  civil  officers  under  this 
Commonwealth,  fliall  be  liable  \p  impeachment." 

All  civil  ofRcers  in  tlie  government,  aie  therefore  fubje£l  to 
impeachment  ;  and  you,  Mr.  Speaker,  and  gentlemen  of  the 
Senate,  are  invefled  with  the  high  and  necelfary  pov,'er  to  hear 
accufations,  and  to  fit  in  judgment  upon  them  ;  —  and  the  fo= 
lemity  and  importance  of  the  prefent  occafion,  calls  for  your 
nioft  ferious  attention. 

What  we  are  about  to  fnbmit  to  you,  is  a  charge  of  high 
mifdemeanor  in  ofiice,  a  difregard  of  the  duties  to  which  they 
wt-re  moR  foleMrnly  bound,  by  Edward  Shippen.  Chief  Judice, 
Jafper  Yeates,  and  Thomas  Smith,  alTociate  JutVices  of  the 
Supreme  Courr.  Jt  appears  from  tlie  evidence  taken  by  the 
Houfs  of  Reprt-fencativc-s,  and  vvliicli  the  managers  on  their  be- 
half, and  on  behalf  of  the  good  people  of  this  Commonwealth, 
are  about  to  pi-ove,  that  ;>w  amicable  fuit  was  entered  into  on 
the  13:h  of  July,  1|602,  on  a  contefled  policy  of  infurance. 
Both  parties  having-  chol'en  their  man,  as  referers,  with  power 
in  cafe  they  difagreed,  to  choofe  ai!  umpire.  'I'be  referees  not 
agreeing,  WlUiaya  Haslet  was  chofcn  i:nipire,  who,  with  one  of 
the  referees,  reported  on  the  ^th  of  Aug.  1S02,  an  award  in  fa^- 


yor  of  ThTmas  PHfTmorc,  which  was  filed  in  the  Prothonotary'^ 
office,  on  tlia  Lime  d,iy,  and  judgment  entered  thereon.  On 
the  18th  of  the  fame  month,  CTcecution  was  iffued,  and  on  the 
fame  day,  a  h;vy  m'lde  by  the  flierilT,  on  the  goods  of  /inJre\y 
Bayard,  one  of  the  defv-Midants.  On  the  4th  day  of  September 
following,  exceptions  were  filed  by  Antlrevv  Bayard,  againfl  the 
decifion  of  the  referees.  On  the  8t!i  of  the  fame  month,  a 
paper  was  pofled  up  in  the  cofFvie-houiV,  in  the  city  of  Phila- 
delphia, faid  to  be  a  libel  againft  Pettit  and  Bayard,  in. the  fol- 
lowing words  :  — 

'  The  subscribsr  publicly  declares,  that  Pettit  and  Bayard,  of  this  city, 
'  m£rchaat3,  and  quibbling  iindervvnters,  lias  basely  ]{ept  from  the  subscri- 
•  bcr,  for  nine  months,  about  hve  Imndred  dollars,  and  that  Andrew  Ba\  ard, 
'  the  partner  of  Andrew  Pettit,  did,  on  the  third  or  fourth  instant,  go  before 
^  John  Inskeep,  Esq.  alderman,  and  swore  to  that  which  was  not  true,  by 
'  which  the  said  Pettit  and  Bayard  are  enabled  to  keep  the  subscriber  out  of 
'  his  money  for  about  three  months  longer  ;  and  the  said  Bayard  has  mean- 
'  ly  attempted  to  prevent  others  from  paying  the  subscriber  about  twothco- 
'  sand  five  hundred  dollars — but  in  this  mean  dirty  action,  he  was  disappoin"-- 
?ed:  I  therefore,  do  publicly  declare,  Andrew  Bayard,  a  liar,  a  rascal,  and 
f  a  coward  ;  and  I  do  oti'er  two  and  a  half  per  cent,  to  any  good  person  or 
'  persons,  to  insure  the  solvency  of  Pettit  and  Eaycrd,  for  four  months  from 
'  tills  date. 

'THOMA.S  PASSMORE. 

'  Philadelphia,  September  Stb,  1802.' 

For  which  alledged  libel,  Thomas  Paffmore  was  committed  to 
fhe  iheriff  of  Philadelphia  county,  and  confined  in  the  debtors 
apartnunt  of  the  common  jail  for  30  days,  and  fined  50  dollars 
for  an  alledgt-d  contempt  of  Ccurt. 

We  ihall  prove  to  you,  fir,  and  it  will  appear  in  evidence, 
that  certain  interrogatories  were  filed  by  the  connfel  of  Pettit 
and  Bayard,  and  that  Mr,  P.ifi'more  anfwered  the  faid  interro- 
gatories in  full,  and,  in  our  opinion  completely  purged  the  con- 
tempt, if  any  was  a^iially  committed.  It  further  appears,  that 
the  Court,  in  the  firfl  inflance,  deviated  from  the  ufual  mode  of 
procedure,  and  that  atonement  to  M--.  Bayard,  or  immediate 
fentence,  was  the  only  iilternative  left  for  Mr.  Paffmore,  'J'he 
Judges  told  iiin),that  if  he  would  make  conceffions  to  Mr.  Bay- 
ard, it  would  do  away  the  neceffity  of  palnnj  fentence. 

We  Hiall  prove  that  the  chief  of  tliefe  things  are  true.  It 
\yill  appear  in  evijence,  that  there  was  no  caufe  pending  in 
Court  between  Thomas  PalTmore,  and  Pettit  and  Bayard,  at  the 
time  of  writing,  or  polling  the  fuppofed  libel —there  confequent- 
]y  could  be  no  contempt,even  ifthe  odious  dotlrine  of  contempts 
extended  to  ads  done  out  of  the  view  of  the  Court.  That, 
even  if  Thomas  Pafl'more,  by  his  anfwers  to  the  inierro'i-ato- 
ries,  did  not  purge  the  contempt,  the  Jndges  aded  in  an°arbi- 
trary,  cruel,  and  opprcilive  manner,  ia  which  ihey  y.-eie  not  war- 
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ranted    by  tlie  conrtitiitici}  and  known    laws    of  Pennfylvanla, 
and  have  therefore  been  guilty  of  a  high  inifdeireanor. 

V/e  flinll  prove  to  you,  fir,  that  every  charp;e  in  the  article 
of  impeachment,  is  fubUantially  true,  and  th.it  the  Judges  of 
the  Supreme  Court,  now  at  your  bar,  are  iuflly  cliajgeable  with 
the  offences,  of  whicii  they  now   [land  iuipcaciicd  ; 

1.  Becaufe  the  publication  did  not  refleft  upon  the  Judges, 
either  in  their  judicial  capacity,  or  perfun  il  charaiflers. 

2.  Becaufe  there  was  no  direcl  aliufion,  in  the  paper  called  a 
libel,  to  any  cauie  pending  before  the  Court, 

3.  Becanfe,  as  appears  from  tlie  record,  Thomas  FafTmore 
was  warranted  in  the  conclufion,  that  the  fuit,  between  him  and 
Pettit  aud  Bayard,  was  tiien  ended  ;  judgment  having  been  en- 
tered, and  execution  ilTued, 

4.  Becaufe  the  jiidrnient  vras  not  fet  afidc,  until  after  the 
term  of  his  imprifonmenr  had  expired,  and  after  his  application 
to  the  Lfgiflature  for  the  impeachment  of  the  Judges. 

5.  Becanfe  the  Court  were  fuisfied  with  the  anf^-ers  of 
Thomas  Paffmore,  to  the  interrogatories,  fo  far  as  refpecledthe 
alledged  contempt  againlt  theinfelves, 

6.  Becanfe  the  puniiliment  was  inflicted,  not  becaufe  ?vTr. 
PafTnore  had  committed  a  contempt  of  Court  ;  but  becaufe  he 
wonld  not  apologize?  or  make  atonement  to  Tvlr.  Andrew  Bay- 
ard,  as   the  Court  had   diredled. 

Such  proceeding^.,  fir,  are  unknown  In  tlie  annals  of  jurifpru- 
cicnce,  and  appear  better  adiptcd  to  other  forms  of  government 
than  to  ours  ;  for  here  the  liberty  of  the  individual,  however 
humble  he  is  in  fociety,  is  as  facred  as  the  molt  exalted  and 
,  nioft  opulent.  Thefc  proceeding?,  fir,  are  totally  unjufiifiablc, 
nnd  are  not  warranted  by  the  cor.ditution  and  known  laws  of 
the  land. 

I  rejoice,  Mr.  Sp^akT,  tp.at  tlils  quefiion  is  to  be  decided, 
at  a  time  when  party  Ipiri',  that  fell  dellroyer  of  the  peace  of 
focietv  is  fcarcely  perceptible.  'I'hat  this  cannot  be  confider- 
cd,  as  a  political  difpute  ;  that  the  parties  were  not  hollile  to 
each  other,  on  the  fcore  of  politic?.  My  wi(h  is,  and  I  am  au- 
thorized to  fay  that  it  is  the  wifii  of  the  Houfc  of  Reprefenta- 
tives,  of  the  counfcl  who  has  honored  us  with  his  profeflional 
aid  on  this  occafion,  and  of  the  people  generally,  that  this  trial 
may  be  conducted   with    imparliaiity,  unrulllcd  by  paffion    or 
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prejuclice,  and  you  will  be  governed  only  by  a  regard  for  equ^I 
and  inipartia!  juilicc.  We  arc  peil'uudcd,  gentlemen,  lur.:  you 
coK:e  to  thib  trial  with  unbiaiYcd  iiiinJs,  as  pure  as  the  \vhite 
mantle  that  ucw  enlhrouds  our  firhb,  uiiluilied  by  the  tci:i.h  of 
m  a.n . 

I  afli  pardon  fur  coiifuming  lime,  v.hich  might  be  more  ufe- 
fully  filled  lip  Ly  the  [^-entlennui  who  is  to  conduct  the  picfccu- 
tion  of  this  article  tf  impeachment.  For  myfeli,  and  for  the 
mana^rers  of  this  in-.neachment,  1  thank  vou  for  the  kind  ot  patient 

'.73  *  '  >  * 

attention  vou  ha\c  been  plcafcd  to  pay  to  my  cbfervations.  At- 
tend,gentlemen,  to  tliis  important  caufe.  Nay.l  am  fure  you  will 
attend  to  it,  under  the  folemn  impreinons  of  your  facrcd  oaths, 
and  under  the  molt  inipreffive  tonlidcriaions  of  the  va!l  import- 
ance of  your  d-cilion.  With  this  view,  I  rcif  confident  that 
the  rcfulc  of  your  deliberations,  will  meet  the  approbation  of 
vour  confiltuents. 

Mr.  RoDNKY. — ."Mr.  Speaker,  and  gentlemen  of  this  honora- 
ble Court,  vou  have  heard  the  fiatement  that  has  been  made 
by  cue  of  the  managers.  In  order  to  lay  before  \  ou>lie  prin- 
ciples of  the  article  of  impeachment  againft  Edward  Shipp^n, 
Jafper  Yeates,  and  Thomas  Smith,  Efquires,  1  fhall  exhibit  in 
the  firft  place,  the  record  of  the  Supreme-  ('ourt,  or  at  Icalr  fo 
far  as  1  think  it  will  bear  on  the  prefcnt  cafe,  rel:itive  to  the 
adlion  between  Pcttit  and  Bayard,  k:nd  Tlioiuas  PafTmore  : 

Pleas  before  the  Honorable  Ed^vard  Sbippen,  Esquire,  Docter 
of  La-US,  Chief  Justice,  end  bis  associate  justices,  cf  the 
Supreme  Court  of  the  Commonwealth  of  Pennsylvania^  of  ibe 
term  of  September.,   in  the  year  of  our  Loid,  IJDCCCII. 


We,  the  underwriters  on  the  body,  tackle,  Stc.  of  brig  Mi- 
nerva, Jonathan  Lambert,  mafter,  infured  by  Thomas  Pafl"- 
more,  in  ihe  office  of  Shoemaker  and  Bertett,  by  a  policy  dat- 
ed September  oOth,  ISOl,  hereby  agree  to  abide  by  the  award 
to  be  given  by  INIathew  Penrce  ard  Hugh  lleiwy,  in  an  action 
wherein  the  faid  'I'honras  Paffmore  is  plaintifi",  and  Andrew 
Pettit  and  Andrew  Bayard  are  defendants,  and  authorize  and. 
empower  Jared  Ingcrfoil  or  any  other  attorney  of  the  Supreme 
C^ourt,  to  contcfb  judgment  againlf  us  for  any  fum  in  prorsor- 
tion  to  our  feveral  fubfcr);;tions,  that  may  be  awarded  againfl: 
the  faid  Pettit  and  Bayard  ;  and  I,  Thomas  Paffinore.  do  alfo 
agree,  that  the  award  of  the  laid  referees,  fnall  be  valid  againft 
nie,  and  authorize  Jared  Ingerfoll,  or  any  otliir  attorney,  to 
confei's  judgn.ent  againil  me,  in  any  r.ftion  or  adicRS  tl'.at  I 
may  bring   again?:  :.iiy   er  all  the  urderwriieri  v,  1^:.  iiwM  fcru 
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*liis  agreement.     Iniv'.tness  nvhere.tf^  the  fald  psrcua  iiave  lic-rci 
unto  fet  their  hands,  this  twcll'di  liay  of  July,    1802. 

THOMAS  PASSMORE, 
PETTIT  b-  BATARD, 
WILLIAM  CRAMOND, 

fOU   PHILIPS   CRAMOND  iif  CO. 

JAMES  LTLE, 
NICKLIN  ijr  GRIFFITH. 

Thomas  Passmore,  "\  Supreme  Court  of  Pennfyl- 

Vtrfus  /      vania. — Gaf^,    with   writ 

Amhiv  Pjttit  l:f  Andre-iV  Bayard.  K.      reluniuble,  Sept.  term — > 

trading  under  the  Jirm  of  Pcttit  I      1802.     Sur.  policy  of  in- 

iind  Bayard.  j     iurance. 

It  is  mutually  agreed  between  plaiiutff  and  defendants  iri 
this  action,  that  all  matters  in  variance  between  them,  fhal! 
be  referred  lo  Hugh  Henry  and  Ivfatlrew  Pesrce,  who,  if  they 
cannot  ar;ree,  are  to  make  choice  of  a  tliird  perfoii  as  an  um- 
pire, wlio  are  to  hear  and  determine  upon  the  meiits  of  the  dif- 
pute,  and  the  report  of  any  two  of  whom  after  a  full  and  fair 
invelligation  is  to  be  made  into  the  prothoiiotary's  office — up- 
on whicli  judgment  is  to  be  entered.  Rule,  if  either  party  re- 
fnfes  or  neglecfts  to  appear  ou  one  day's  notice  tlie  referees  may 
proceed  exparte. 

Let  this  action  be  made,  and  tlie  rule  made  conferniably  to  the  agree- 
TOcat  on  the  other  side. 

S,  LEVY,  Atty.  p.  plaintifF. 

12th  July,  1802. 
Edward  Surd,  Esq. 

I,  Edward  Bord,  prothonotary  of  the  Supreme  Court  afore- 
fdid,  hereby  certify,  that  the  above  agreement  and  order  of 
Mr.  Sampfon  Levy,  as  to  the  form  of  entering  the  fame  on  re- 
cord, were  tiled  in  my  office,  on  the  thirteenili  day  of  July, 
eighteen  hundred  and  two.  In  purfuance  whereof,  the  follow- 
ing entry  was  made  on  the  record  of  the  faid  Court. 

Thomas  Passmore,  | 

Verfus  I  In   the  Supreme  Court    of 

Andrevj  Pettit  Isf  Andrew  Bayard,  >      Pennfyl vania)    of   Sept. 
trading  under  the  finn  of  Pelt  it  I       term,    1802. 
ilf  Bayard.  J 

^•Amicable  ai^/ion  entered  by  agreement  filed  13th  July, 
<  JgOt',  and  by  ths  fame  agrcemer.t.  all  jnatteii  in  variance  be- 
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*  tween  the  parties  are  referred  to  Hugh  Henry  and  Matthevr 
'  Pcarce,   who,  ii  they  cannot   agree,  are  to    make  clioice  of  a 

*  third  pcrfoii  as  un  umpire,  who  are  to  hear  and  determine  upon 

*  the  merits  of  the  difpute,  and  the  report  of  any  tv/o  of  ;i;cm 
*atter  a  full  and  fair  iiivelVigation  to  be  made  into  the  protho- 
'  notary's  office,  and  judjjment  eutcrcd  theieon.      Exparte  rule, 

*  on  one  day's  notice.' 

I  further  certify,  that  on  the  fiKth  Angufl:,  eighteen  hundred 
and  two,  a  report  in  faid  aclion,  was  filed  in  my  ofiice,  in  the 
following  terms,  viz  :— . 

'  We,  the  fubfcribers,  (V/illiam  Haflett,  beJng  appointed  by 

*  MefTrs.  Henry  and  Pearce)  after  a  full  and  fair  inveftigation 
'  of    the  fiibjeft — do  award    for  the  plaintiff  in  the  above  cafe, 

*  four  hundred  and  ninety  dollars  with  intereft.* 

HUGH  HENRY. 
WILLIAM  HASLET. 

And,  that  on  the  fame  fixth  day  of  Augufl,  eighteen  hundred 
and  two,  the  following  entry  was  made  on  the  record  of  laid 
Court— 

'  6ih  Auguft,  1802,  judgment  on  report  fee  reg.'  and  that 
on  the  eighteenth  Augull,  eighteen  hundred  and  two,  a  paper 
■whereof  the  following  is  a  true  copy,  was  filed  in  my  office. 


^Thomas  Passmore,  T     Supreme  Court  of  Penn- 

Verfus 
Andrew  Pcttit  iS!"  Andrerj   Bayard. 


T     Supreme  Court  of  Penn 
V  fylvania. 

J      Amicable  aiTtion,  cafe. 


By  virtue  of  a  warrant  of  attorney  filed  In  the  office  cf 
Edward  Burd,  Efquire,  prothonotary,  ligned  by  the  defendants, 
I  do  hereby  confefs  judgment  againft  them,  for  the  fum  of  four 
hundred    and  ninety  dollars,  the  fum  avvarded    by  the  referees. 

SAMPSON  LEVY. 

IStb  August,  1803. 

And  that,  thereupon,  the  following  entry  was  made  on  the 
records  of  the  laid  Court  : 

*  18th  Augufl,  1802,  Nfr.  S.  Levy,  by  virtue  of  a  %Yarrant 
*  of  attorney,  contained  in  faid  agreement,  to  enter  the  aclion, 
J  confefs    judgment    for    the  lum   awarded   by  th^  referees.'— 

H 
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I  further  certify,  that  thereupon  on  the  nineteenth  day  of  Avgj 
Anno  Domini,  eighteen  hundred  and  two,  a  writ  of  Fieri 
Facias  ilFued,  to  the  fheriffof  Plnladelphia  county  directed,  to 
which  no  return  lias  been  made  ;  and,  that  on  the  fourth  day 
of  September,  eighteen  hundred  and  two,  exceptions  to  faid 
report,  with  an  affidavit  thereto  fubfcribed,  were  filed  in  my 
office  in  the  following  terms,  viz  : — 


Tbotnas  Passmore^ 

verfus 

Andreiu  Pettit  ilf  Andreno  Bayard, 


] 


Exceptions  to  the  report  of  refe'scs  in  the  above  cafe— 

First.  For,  that  the  faid  referees  had  a  meeting  on  the  fub^ 
jeft  of  the  reference  with  the  plaintiff,  when  the  defendants 
■were  not  prefent  nor  notified  ;  but  one  of  the  defendants  go- 
ing into  a  room  to  find  a  friend,  difcovered  the  plaintiiFengag- 
ed  in  ftiewing  his  papers  to  the  referees. 

Secondly.  For,  that  the  plaintiff  communicated  to  the  re- 
ferees, his  afRdavit,  of  what  another  perfon  told  him,  refpeding 
the  objedl  of  the  reference,  in  the  abfence  of  the  defendants, 
and  without  the  fame  having  been  communicated  to  them,  or 
either  of  them,  by  the  plaintiff. 

Thirdly.  For,  that  the  referees  have  allowed  a  claim  for  a 
total  lofs  on  an  infurance  upon  a  fliip,  although  the  plaintiff 
did  not  produce  the  account  of  the  expences  incurred  for  re- 
pairs, and  the  defendants,  or  one  of  them,  defired  the  referees 
not  to  come  to  a  conclulion  in  the  bulinefs,  until  fuch  ac- 
counts were  produced  by  the  plaintiff. 

Fourthly.  For,  that  the  referees  have  decided  in  favor  of  the 
plaintiff,  when  they  ought  to  have  decided  in  favor  of  the  de- 
fendants. 

J.  INGERSOLL,  for  defendants. 

Philadelphis,  September  3d,  1802. 

Andrew  Bayard,  one  of  the  defendants,  being  duly  fworn, 
declares  and  fays,  that  the  fafts  contained  in  the  above  affida- 
Tit,  are  true,  to  the  belt  of  his  knowledge  and  belief. 


ANDREW  BAYARD, 


Before  mCf 
John  Inskeef;  Alderman* 
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And  that  at  a  Supreme  Gout,  held  at  Philadelphia,  the  €tk 
day  of  September,  1802,  before  the  honorable  Edward  Shippen, 
Doftor  of  Laws,  Chief  Juftice,  and  his  affociates,  JuHices  of 
the  {"aid  Court,  on  motion  of  Mr.  M'Kean,  and  by  confent  of 
Mr.  Levy,  the  execution  aforefaid  was  let  alide,  and  on  mo- 
tion of  Mr.  Levy,  a  rule  was  obtained  and  entered  for  taking 
depoficions  in  faid  caufe,  in  twenty-four  hours  notice,  and  the 
hearing  of  the  argument  was  poflponed  till  the  enfuing  term.— 
That  on  the  27tb  of  Oftober,  1802,  a  paper  in  the  faid  caufe^ 
whereof  the  following  is  a  true  copy,  was  filed  in  my  office. 


Levy  S.  Levy,     Thomas  Passmore,"^  In  the  Supreme  Court— 
264. 
M'Kean.  At 

Andrei 


"bomas  Passmore,'^  In  the  Supreme  Court— 
vcrfus  (       amicable  acllon  cafe. 

indrew    Pettit    iS!"^      ToSept.  1S02.   Aug, 
indreiv  Bayatd.     )       6,  1802,  judgment. 

I  do  hereby  acknowledge  and  declare,  that  the  above  a£\ion 
is  for  the  uie  of  John  Travis,  of  the  city  of  Philadelphia,  mer» 
phantf 

THOMAS  PASSMORE. 

Pbiladelpbia,  October  26,  1802. 
(Witness)  James  Gibsow, 

And  that  on  the  16th  day  of  November,  1  802,  the  depofition 
of  Edward  V.  Miller  was  filed,  whereof  the  following  is  a  true 
copy. 

Thomas  Passmore,  1  t      i     r-  «  « 

Ygr^-^,g  f  In  the  Supreme  Court  of 

Andre7i>  Pettit  if  Andrew  Bayard.  J       P^^n^fylvania. 

Edward  V.  Miller,  being  folemnly  fworn,  doth  depofe  and 
fay,  that  he  hath  been  clerk  to  Meffrs.  Pettit  and  Bayard,  the 
defendants,  (ince  the  month  of  July,  in  the  year  1801,  and  is 
ftill  employed  by  them  in  that  capacity  ;  that,  the  deponent  has 
been  the  only  clerk  in  the  counting-lioufe  of  the  faid  defend- 
ants, fince  the  month  of  December  laft — that  he  can  fay,  upon 
his  oath,  that  he  is  careful  of,  and  attentive  to  the  bufinefs  of 
his  faid  employers,  generally  ;  that  he  cannot  fay,  whether  any 
letter  from  the  plaintiff  to  faid  defendants  was  delivered  to  him, 
at  the  counting-houfe  of  the  latter,  in  the  courfe  of  laft  fum- 
mer,  but  doth  pofitively declare,  that  he  uniformly  and  fleadily, 
places  all  letters  put  into  his  hands  for  the  defendants  at  their 
counting-houfe,  in  one  certain  place — that  is,  on  a  defk  in  the 
faid  counting-houfe,  at  which  the  defendants  write,  and  if  any 
letter  from  the  plaintiff  to  the  faid  Pettit  and  Bayard,  was  left 
with  him  laft   fummer,  at  faid  counting-houfe,  he  is  confident 
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he  mud  have  placed  it   for  their  infpedlion,  in  the  ufual  place, 
and  further,  faith  not. 

EDWARD  V.  MILLER. 

Sworn  this  16th  November,  1802,  before  me, 
Edward  Shippex. 

I  farther  certify,  that  t!ie  e?:ceptions  to  tlie  faid  report,  were 
fet  down  for  argument  at  December  term,  ciglneen  hundred 
and  two,  but  that  the  argiTment  thereof,  was  deferred  '  till 
March  tcn-n  following,  and  that  the  foregoing  contains  a  trne 
ftatcment  and  cople?  of  all  t!ie  prcceedings  and  papers  in  the 
a£lion  aforefaid,  up  to,  and  incincling  the  twenty  eighth  De- 
cember, eighteen  hundred  and   two,  and   th;;t— 1 

I  v/ill  now,  fir,  proceed  to  n  :id  another  record,  which  al- 
ludes particularly  to  another  fait,   in  a  criminal  cafe. 

I,  Edward  Burd,  Prothonotary  of  tlie  Supreme  Court  of  tlie 
fiate  of  Pennfylvania,  hereby  certify,  that  at  a  Supreme  Court 
held  at  Philadelphia,  for  the  fud  Hate,  the  eighteenth  day  of 
September,  eighteen  Inmdred  and  two,  before  the  honor^fble 
Edward  Shlppen,  and  his  affociatcs,  Juftices  of  the  faid  Court, 
affidavits  were  filed,  whereof  the  following  are  true  copies  : — 

«  The  stibscr'iber  publicly  declares,  that  I'ettit  and  Bayp.rd,  of  this  city 

•  merchants,  and  quibbling  imderwrifers,  has  basely  kept  from  the  subscri- 
'  ber,  f'Or  nine  months,  abou.  live  hundred  dolLirs,  and  that  Andrew  Bayard, 
'  the  partner  cf  Andrew  P^ltit,  did,  on  the  third  or  fcurth  ins'ant,  go  before 
'  John  Inskeep,  Esq.  alderman,  and  swore  to  that  which  was  not  true,  by 
'  which  the  said  Pettit  and  Bayard  are  enabled  to  keep  the  subscriber  out  of 

•  his  money  for  about  three  months  longer  ;  and  the  said  Bayard  has  mean- 
'  ly  attemi)ted  to  prevsnt  others  from  paving  the  subscriber  about  two  thou- 
'  sand  Five  hundred  d. •liars — but  in  this  mean  dirty  action,  he  was  disappoint- 
'  ed  m  :   i  therefore,  do  publicly  declare,  Andrew  Bayard,   a  lier,   a  raschal, 

•  and  a  coward  ;  and  I  do  offer  two  and  a  half  per  cent,  to  any  good  per- 
'  son  or  persons,  to  insure  the  soh'ency  of  Pcttit  and  Bayard,  for  four  months 
'  from  this  date. 


'THOMAS  PASSMORE. 


Philadelphia,  September  Sth,  18D2.* 


Thomas  Passmo^-e,  1    ^  r-       ..     c     . 

V^.vrM=  t.   Supreme  Court,    bep^em- 

ber  term,  1802. 


Verfos 
A:id-ew  Pettit   cS*  And--eiv  Bavard. 


James  Kitrhen,  of  the  ritv  of  Philadephia,  innkeeper,  being' 
duly  fworn,  declares,  and  fays,  that,  on  Wednefday,  the  eighth 
day  of  September,  iuftant,  he  fnw  Thomas  PafTmore,  of  the 
city  of  Philadflphia,  whofe  na-'oe  is  fubfcribed  to  the  writing 
en  the  othc<  fide,  pi  ice,  and  alhx  thi^  piper  to  a  board  in  the 
exchange  room,  in  tlic  city  tavern,    and  that  the  faid   Thomas 
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Paffmore,  in  the  prefence  of  the  deponent,  attaclied  tlie  fiime 
by  wafers  to  tlis  board  in  the  faid  room,  in  manner,  as  adveitife- 
ments  are  ulually  polled  up. 

J  AS.  KITCHEN. 

Taken  before  me,  this  17th  day  of  Sept.  1802. 
John  Inskeep,  Alderman, 


,} 


Thomas  Passmorcy 

Verfus 

Andreiv  Pettit  isf   Andrew  Bayard. 

Andrew  Bayard,  of  the  city  of  Philadelphia,  merchant,  being 
duly  fworn,  depofeth  and  faith,  that  the  annexed  paper,  fub- 
fcribed  witli  the  name  of  Thomas  PafTinore,  is  in  the  proper 
hand  writing  ot  Thomas  PafTmore,  of  the  city  of  Philadelphia  ; 
that  the  contents  of  the  faid  paper  relate,  as  this  deponent  ve- 
rily believes  to  a  fuit  depending  in  this  honorable  Court,  where- 
in the  faid  Thomas  PafTmore  is  plaintiff,  and  At;drew  Pettit  and 
this  deponent  are  defendants  ;  and  this  deponent  further  faitli, 
that  the  affidavit  taken  before  John  Infkeep,  Efq,  alderman,  in 
order  to  fubilantiate  the  exceptions  to  the  report  in  the  faid 
fuit,  is  the  oath  taken  by  this  deoonent,  to  which  the  faid  paper 
refers  ;  and  this  deponent  further  faith,  that  he  has  no  fuit, 
controvevfy,  or  difpute  with  the  faid  Thomas  PafTmore,  ether 
than  what  arifes  from  the  faid  fuit  depending  in  this  Court. 

ANDREW   BAYARD. 
Sworn  in  open  Court,  this  17th  Sept.  1302. 

Edward  Burd,  Prot, 

That,  thereupon,  on  motion  of  Mr.  DtIIss,  a  rule  was  gran- 
ted by  the  court  aforefaid,  that  Thomas  PafTmore  fhould  ihcw 
caufe  on  the  firft  day  of  December  term,  then  next  following, 
why  an  attachment  fliould  not  ifTue  againH.  him  for  a  contempt; 
that  afterwards  at  a  Supreme  Court,  held  at  Philadelpliia  before 
the  faid  juf\ices,  on  the  eighth  day  of  December,  eighteen  hun- 
dred and  two,  afcer  argument  of  counfel,  an  attp.chment  was 
awarded  againfl:  the  faid  Thomas  PafTmore,  that  thereupon  the 
faid  Thomas  PaffiTore,  with  Hugh  Henry,  as  his  furety,  enter- 
ed into  a  recognizance,  before  the  faid  Court,  v.'hercof  the 
following  is  a  true  copy  :— 

Thomas  Passmore^  tent.  refpublica,ln  300  dollars.  7     on  condi- 
Jffugh  Henry,  tent,  refpublica,  in  300  dollars.  ^        tion, 

That  if  Thomas  PafTmore,  fliall  perfonally  be  and  appear 
f'om  day  to  day,  during  the  continuance  of  this  Court,  to  anfwer 
fuch  interrogatories  as  fliall  be  exhibited  againfl  hirn  ;  and  alio 
to  abide  the  judgment  of  the  Court  in  the  charge  exhibited 
zgainfl  him,   this  recognizance  to  be  void,  othsrwile  offeree,  8cc. 


le 
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That  (luring  faid  December  term,  to  wit,  on  the  thirteenth 
iday  of  December,  in  the  year  laft  aiorefaid,  interrogatoriee 
were  filed,  whereof  the  following  is  a  true  copy  : — 

These  interrogatories^  and  the  answers  thereto,  tuill  be  found 
in  pages  15,  16,  17,  18,  and  19 — of  this  book. 

And  that  at  the  fame  Court,  held  on  the  fame  day,  Mr.  Levy 
argued  in  behalf  of  the  faid  Thomas  Paffmore,  Mr.  Dallas  ar- 
gued in  behalf  of  the  commonwealth,  and  that  afterwards,  to 
wit,  at  a  Supreme  Court  held  at  Philadelphia,  on  the  twenty- 
eighth  day  of  December,  eighteen  hundred  and  two,  before  all 
the  juftices  of  the  faid  Court,  it  was  adjudged,  that  the  faid 
Thomas  Paffmore  fliould  be  committed  to  the  cuRody  of  the 
flierifF  of  Philadelphia  county,  in  the  dtbtor's  apartment  of 
the  common  jail  of  faid  county,  for  the  fpace  of  thirty  days, 
and  pay  a  fine  of  fifty  dollars  to  the  commonwealth,  and  in  the 
mean  time  that  he  fliould  be  committed,   c;c. 

In  witness  whereof,  I,  the  faid  Edward  Burd,  have 
_     J  ,      hereunto  let  my  hand,  and  aflixc-d  the  feal  of  faid  Su- 
'        "^      preme  Court,   at  Philadelphia,  this  twenty-fecond  day 
of  December,  in  the  year  of  our  Lord  MDCCCIH. 

EDWARD  EURD,  Prou 

I  believe,  with  fubmlflion  to  the  Court,  that  this  is  the  only 
record  teflimony  that  we  fiiall  offer  at  this  time,  and  having 
fpoken  to  the  gentlemen  of  the  counfel,  concerned  for  the  re- 
fpondents,  it  appears  they  are  not  quite  prepared  for  proceeding 
■with  the  teftimony,  and  as  it  would  be  equally  convenient  for  us 
to — 

Mr.  Dallas.  No,  fir, — we  do  not  wifli  any  delay  on  our 
account. 

Mr.  Rodney,  It  feems  then,  that  I  have  miftalcen  the  gen- 
tlemen. We  fhall  proceed  to  examine  the  witnefi"es,  on  the 
charges  read  in  the  article  of  impeachment.  The  Court  will 
pleafe  to  have  Thomas  Paffmore  called. 

The  oath  was  adminiftered  by  Mr.  Bryan,  the  clerk,  to  ThOt 
MAS  Passmore. 

He  was  requefled  by  Mr.  Rodney,  the  counfel  for  the  pro- 
fecution,  to  llate  to  the  Court  all  that  he  recolle£ied,  relative 
to  the  adlion  between  himfelf,  and  Pettit  and  Bayard,  feme 
time  between  "  the   18th  of  September,  and  December  1802." 

Mr.  Passmore's  teflimony  was  as  follows  : — 


m 
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i  received  a  notice,  informing  me  that  a  motion  hnd  been 
ade  at  the  September  term,  for  a  rule  to  be  granted  to  fhew 
cauie  uii  the  lirll  day  cf  the  December  term  following,  why  an 
attachaient  iliould  not  iffue  againft  me,  fur  a  contempt  of  Court. 
I  accordingly  attended  :  After  bsing  in  Court  fome  time,  Mr. 
Shippen  afk.'d,  if  Thomas  PalTmore  was  in  Court.  My  counfel 
called  me  up  to  the  bar.  When  I  had  come  there,  1  was  thus 
addrcfTcd  by  the  Chief  Judice  :  Sir,  you  have  been  guihv  of  an 
enormous  libel  againft  the  characters  of  t»vo  gentlemen,  Mefirs. 
Pettit  and  Bayard,  which  requires  great  atonement,  and  faid, 
that  the  Court  hoped  you  would  prepare  yourfelf  to  make 
thofe  gentlemen  a  handfome  apology.  After  this  declaration, 
I  turned  to  my  counfel,  and  told  him,  I  thought  it  cruel  I  fhould 
be  condemned  in  open  Court,  without  being  firfl  informed  of 
■what  I  had  been  guilty.  My  counfel  then  rofe  and  faid,  he 
hoped  that  the  Court  would  proceed  in  their  ufual  way,  or 
words  to  that  cfTed,  by  filing  interrogatories,  that  we  might 
know  what  tlie  charges  were  againft  me.  This  mode  vas  ob- 
jeftedto  by  Mr.  Delias,  and,  I  think,  Mr.  J.  B.  M'Kean,  fay- 
ing it  was  only  neceffary  that  I  Hiould  be  afked  if  I  was  the  au- 
thor of  the  publication  put  up  at  the  cofi';;e-houfe,  and  if  I  ac- 
knowledged that  1  was  the  author,  I  fhould  receive  my  punifli- 
ment  at  once.  The  Court  decided  in  favor  of  puttlup-  incerro- 
gatories.  I  was  then  bound  over  for  my  appearance  from  day 
to  day,  during  the  pleafure  of  the  Court,  in  the  fum  of  three 
hundred  dollars,  myfelf,  and  a  fecurity  in  a  like  fum.  1  attend- 
ed Court,  in  compliance  with  that  recognizance.  I  was  furnifhed 
with  a  copy  of  the  interrogatories,  and'on  the  27th  of  the  fame 
month,  I  filed  my  anfwers.  There  was  then  a  general  argu- 
ment by  Mcffrs.  Dallas  and  Levy.  During  the  argument  of 
ny  counfel,  he  was  frequently  interrupted  by  the  Court.  He 
then  faid,  that  he  would  fay  no  more,  and  fat  down,  appeared 
much  hurt.  I  think  nothing  more  took  place  this  dav.  Af- 
ter the  Court  had  adjourned,  and  after  dmner,  Mr.  Levy  afked 
me  to  take  a  walk  down  to  the  lower  part  of  the  city  with  him. 
I  reminded  him  of  his  interruption  by  the  Court.  Ke  faid  the 
Court  had  fliewed  a  good  deal  of  anger  on  the  fubjedl.  I  at- 
tended Court  the  next  day,  (the  SSth.)  After  I  had  been  there 
fome  time,  the  Chief  Jultice  afked  if  any  thing  had  been  done  ? 
I  think  Mr.  Dallas  anfwered  '  no.'  I  i-nderilood  this  queftion 
related  to  the  apology  to  be  made. ,  The  Chief  Jullice  then  cab- 
led me  up  to  the  bar,  and  thus  addreffed  me  :  '-  You  have  been 
obflinate — the  Court  were  in  hopes  that  you  would  have  made 
the  apology  required.'^  That  "the  Court  had  delayed  the  bu- 
finefs  for  that  purpofe,  and  if  I  had  a  done  it,  it  would  have  me- 
liorated, if  not  done  away  the  necefllty  of  pafTmg  the  prefent 
fentence,  which  they  were  about  to  do."  This  was,  that  I 
fliould  be  committed  to  the  county  jailj  for  the  fpace  of  thirty 
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days,  and  pay  a  fine  of  fifty  dollars,  and  pay  the  cofls  of  profe- 
cution.  After  receiving  this  uncxpedled  fentence,  I  addreffed" 
the  Court,  and  informed  them  that  they  had  dwelt  much  upon 
my  making  an  apology  to  Pettlt  and  Bayard,  tliat  I  believed 
that  Mr.  Bayard  was  the  aggrelTor,  and  I  the  injured  man  ; 
that  I  was  willing  to  make  any  apology  to  the  Court,  as  I  was 
conlcious  of  never  intentionally  offending  them.  Judge  Ycates 
then  oblerved,  that  "  my  lentence  had  been  palled  on  mc,  and 
that  they  wanted  to  hear  nothing  further  from  me"— Judge 
Smith  then  laid  "  no — it  v/ould  be  only  adding  inl\dt  to  inju- 
ry." Mr.  Levy  ihen  applied  to  the  Court  for  permlffion,  for 
me  going  home  to  fee  my  family.  I  think  he  fald  he  would  be 
refponlible  for  the  prilbner,  if  the  Court  complied  with  his  re- 
queft.  The  Court  complied,  alter  making  fome  obfervations, 
as  to  what  would  be  the  tendency  in  cafe  I  did  not  return.  I 
then  went  home,  with  the  unexpected  and  unpleal'ant  news  to 
my  family,  who  were  already  fuflitiently  dill.-effed  by  the  death 
of  a  child,  one  or  two  days  befoic  I  then  went  to  the  prifon, 
where  I  continued  for  30  days,  ps'd  the  fine  of  50  dollars,  and 
paid  the  cods  of  profecution.     I  was  then  fet  at  liberty. 

CROSS    EXAMINED. 

Mr.  Dallas.  I  wifli  Mr.  Paffmore  to  (late  to  the  Court, 
■who  figned  the  agr^-^ment  for  an  arbitration  ;  whether  it  was 
iigned  by  only  four  of  the  parties,  or  by  all  ? 

Mr,  Passmore.  There  were  two  amicable  adlions, 

D.  1  mean  the  agreement  drawn  up  by  Mr.  Sampfon  Levy  ?^ 

P.  They  were  both  drawn  up  Mr.  Sampfon  Levy. 

D>  The  witnefs  appears  not  to  underftand  me — I  particularly 
mean  the  firft  amicable  adlion  ? 

P.  The  firO:  agreement  was  figned  by  all  the  underwriters 
and  myfelf. 

D.  I  wlfli  him  to  (late  whether  there  was  not  a  fubfequent 
agreement  ? 

P.  There  was; 

D,  I  vvifli  the  witnefs  to  flate,  whether  it  was  figned  by  all 
the  parties  ? 

p.  It  was  not. 

D.  Was  it  figned  by  Pettit  and  Bayard  ? 

p.  It  was  not. 

T).  I  wifh  to  know  when  the  adlion  was  entered  on  the  firft 
agreement  I 

p.  To  ;he  bed  of  my  recolledlion,  the  firft  was  entered  on 
ti;v  Ucu  or  13th  of  July  j  the  iccond;  oa  ths   17th  or    18;h» 
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1  can  ftate,  if  the  Court  think  it  necelTary,  tha  reafons   for   en- 
tering into  the  fecond  agreement. 

D.  Was  there  any  material  differerce  between  the  firft  ard 
fecond  agreement.    If  there  was,  what  was  tliat  difference  ? 

F,  Yes,  there  was  a  difference.  One  was  drawn  and  figned 
by  the  different  underwriters,  who  agreed  to  abide  by  the  de- 
cifion  of  the  arbitrators,  that  fhou'.d  be  given  in  the  amicable 
aclion  between  Pettit  and  Bayard,  and  myfelf.  In  that  there 
was  no  fpecial  provilion  for  the  appointment  of  an  umpire.  The 
fecond  authorized  the  appointment  of  an  umpire. 

D.  I  wifli  the  witnefs  to  be  afked,  whether  the  f-^cond  a- 
grcement  was  ever  prefentcd  to  Meffrs.  Pettit  and  Bayard  for 
fignatnre  ? 

P.  No  ;    it  was  not  intended  to  be. 

D.  I  am  to  underfland  from  this  anfwer  that  it  was  neve^ 
prefented  to  MetTrs.  Pettit  and  Bayard  for  fignature.  I  wiflt 
the  witnefs  to  ftate  whether  it  was  ever  figncd  fubfequently  by 
Meffrs.  Pettit  and  Bayard  ? 

P.  No  ;  it  vi^as  not.  When  I  went  with  the  firft  agreement 
to  have  it  entered  in  the  prothonotary's  office,  it  was  objeded 
to,  becaufe  it  had  not  the  attorney's  fignature.  Mr.  Levy 
■wrote  a  form  of  a  rule  of  Court,  and  mentioned  that  the  rule 
authorized  xhe  referees  in  cafe  of  difagreement,  to  choofe  an 
umpire.  He  advifed  me  to  take  out  a  new  rule,  fo  as  to  in- 
clude all  the  underwriters,  except  Pettit  and  Bayard,  as  they 
■were  already  included  in  the  firft, 

D,   Wa3  the  inQrument  given  by  Mr.  Levy  to  be  entered  ? 

P.   No,  fir. 

D.  Was  the  original  agreement  ever  (hewn  to  the  referees  ? 

P.  I  don't  know  that  it  was, 

D.  I  wif]i  the  witnefs  to  be  afked  whether  it  was  ever  fliewa 
to  Pettit  and  Bayard,  by  Mr.  S.  Levy,  or  any  other  perfon  ? 

P.  It  certainly  was,  as  will  appear  from  the  evidence  of  Mr.. 
Sampfon  Levy. 

D.  The  witnefs  will  ftate,  whether  the  original  agreement 
was  ever  produced  to  the  referees  ? 

P.  I  rather  think  it  was  not — but  a  copy  of  the  rule  of  Court 
from  the  prothonotary's  office  was. 

D.  I  wifli  to  know  from  the  witnefs,  if,  on  his  application 
to  Mr.  Mofes  Levy  for  an  execution,  he  was  not  tclu  by  that 
gentleman,  that  all  the  proceedings  were  null  and  void? 

P.  I  did  not  apply  to  Mr.  Mofes  Levy  until  after  the  exe- 
cution had  been  iffued. 

1 
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D,  Did  not  fuck  a  Converfation  between  Mr.  Mofes-  Lsvf 
and  the  witnefs,  in  vrhich  he  declared  the  whole  proceedings 
invalid,  take  place  ;   and  at  what  time  did  it  take  place  ? 

P.  Never  to  my  knowledge  ;  on  the  contrary  he  informed  me 
that  the  exceptions  filed  by  Mr.  Bayard  were  out  of  time,  and 
that  the  judgment  had  become  abfolute. 

D.  I  wifli  the  wiinefs  to  ftate  to  wliom  he  applied  for  an  exe- 
cution ? 

P.  To  Mr.  S^mpfon  Levy. 

B.  Mr.  Paffmore  has  dated  that  an  execution  was  taken  out 
before  he  applied  to  Mr.  Mofes  Levy  :  I  wifli  him  to  Hate  who 
ilTued  it,  and  who  was  in  the  prothonotary's  office  when  it  was 

ilFued  ? 

P.  Mr.  Burd  and  Mr.  Ripley — on  recolledion,  I  faw  Mr. 
Ripley  the  firft  time,  and  Mr.  Burd  and  Mr.   Ripley  afterwards. 

D.  The  witnefs  will  pleafe  to  Qate  what  Mr.  Ripley  faid  tcr 
him,  refpedting  the  irregularity  of  the  paper  prefented  for  entry 
at  the  office  of  the  prothonotary  ? 

P.  He  faid  that  it  wanted  the  name  of  an  attorney  to  confcfs^ 
judgment. 

D.  No  other  reafon  ? 

P.  None  that  I  recoiled. 

D.  I  wifii  the  witnefs   to  fay,  whether  he  was  not  inform- 
ed, that  upon  a  comparifjn  of  the  original  agreement  with  the 
rule,  there  was  a  variance  which  would  prove  fatal  to  the  whole 
proceeding  I 

P.  He  did  not.. 

D.  I  wifii  the  witnefs  to  be  alkcd  whether  he  ever  heard  of 
fuch  a  variance  ;  and  when  ? 

P.  If  the  Court  pleafes,  I  will  relate  the  whole  of  the  bu- 
finefs.  When  I  met  Mr.  Burd  in  his  office,  he  told  me,  that 
it  was  abfcluteiy  necelTary  for  me  to  get  an  attorney  to  come 
and  confefs  a  judgment  founded  on  the  rule  of  Court,  to  abide 
by  the  award  ;  and  I  went  and  got  Mr.  Brown,  a  young  flu- 
den:  of  Mr.  Sampfon  Levy,  who  came  and  entered  a  confeffion 
of  judgment  for  me.     There  was  then  no  difficulcy, 

D.  May  it  pleafe  the  Court,  the  witnefs  appears  not   to  un- 
derftand  me.     I  wifh  him  to  flate  particularly,  whether  he  had' 
any   intimation    from  any  perfon  of  any  variance   between  the 
agreement  and  rule  of  Court,  that  would  dellroy  its  cffed — It 
he  had — at  what  time,  and  when  i 

P.  After  the  judgment  on  the  award  of  the  referees  had 
&«cn  entered;    I  went  to  Mr.    Burd  to  take  out  an  execution.- 
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^K^r.  Rlpltfy  wiflied  rae  to  -wait  till  the  next  morning',  as  he  fald 
Mr.  Burd  would  then  return  from  the  country,  where  he  then 
was  with  his  family  ;  and  told  me  that  a  variance  between  the 
agreement  and  rule  of  Court  had  been  difcoveredby  young  Mr^ 
Burd,  but  that  Mr.  Bayard,  in  the  prcfence  of  young  Mr.  Burd, 
had  faid,  that  Meffrs.  Pettit  and  Bayard  would  take  no  advan- 
tage of  it. — So  Mr.  Ripley  told  me. 

D.  Will  the  witnefs  undertake  to  fay,  that  no  other  reafons 
than  t'lofe  he  has  mentioned,  were  affigned  for  objefting  co  the 
proceedings  of  ths  referees  ? 

/*.  I  can  recolledl  no  other  reafons  than  thofe  I  have  flated  ? 

D.  Did  not  Mr.  Burd  himfelf  inform  the  witnefs  of  a  vari- 
ance between  the  rule  of  Court  and  the  fccond  agreement  ? 

F.  Mr.  Burd  did  not  intimate  any  variance  tonic, 

JD.  I  wifli  the  witnefs  to  flate,  whether  he  was  not  informed 
by  Mr.  Burd,  that  Mr.  Bayard  would  objedt  to  the  award  of 
the  referee*,  on  account  of  their  having  proceeded  with  an, um- 
pire ? 

P.  I  believe  he  did  not  ;  Mr.  Bayard  was  the  firft  to  pro- 
pofe  calling  in  a  third  perfon,  or  umpire, 

D.  I  wifh  the  witnefs  to  be  afked,  whether  he  was  prefent 
in  Court  during  the  time  of  the  argument  that  took  place,  whea 
the  execution  was  fet  afide  ;  and  at  the  time  of  the  fubfequent 
argument  on  fettiag  afide  the  judgment  and  report  of  the  re- 
ferees ? 

P.  I  was  in  Court  when  both  arguments  took  place  ;  but 
both  were  not  done  at  one  time.  The  motion  for  fetting  afide 
the  execution,  was  made  on  the  18th  of  September,  I  think  by 
Mr.  Jofeph  B.  M'Kean.  Mr.  Levy,  without  confultieg  me, 
agreed  to  fet  the  execution  alide.  I  caught  him  by  the  coat, 
and  aiked  him  what  he  meant  by  it ;  he  allured  me  it  did  not 
afFecl  the  judgment,  though  it  did  the  execution, 

D.  I  wifh  to  know  if  a  converfation  did  not  take  place  be- 
tween the  witnefs  and  Mr.  Burd,  after  entering  the  firll  agree- 
ment and  before  the  fecond  was  entered  ? 

P.  Yes  there  was. 

D.  Did  not  Mr.  Burd  mention  the  variance  between  the  twa 

agreements  i 

P.  No  ;  never  intimated  any  variance  to  me  between  the 
agreements. 

D.  The  witnefs  will  (late  to  the  Court,  whether  the  execu- 
tion was  not  ftayed  in  the  prothonotary's  office  ;  and  what  Mr, 
|lipley  faid  to  him  at  that  time  ? 


-     I     64     j 

P.  The  execution  was  delayed  by  Mr.  Bind  ;  but  Mr.  Rip- 
|cy  faid  he  fliould  not  objed  to  iffue  an  execution  on  the  judg- 
Ijient  filed  on  the  award  of  the  arbitrators, 

D.  I  wifli  the  witnefs  to  Rate  whether  a  rule  was  not  enter- 
ed into  between  him  and  Pectit  and  Bayard  for  taking  depofi- 
tions  i 

JP.  So  it  appears  by  the  record. 

J).  I  a/k  the  witnefs  what  ufe  was  intended  to  be  made  of 
the  copy  of  th^'  award  and  of  the  order  drawn  up  in  the  office 
of  Berrctt  and  Shoemaker  ? 

P.  I  had  underftood  by  Mr.  Levy,  that  there  would  be  a 
ftruggle,  by  MtlTrs.  Pettit  and  Bayard,  to  bring  it  into  Court 
again;  and  as  it  was  then  oui  of  Court,  I  was  eager  to  fecure 
niyfelf,  as  MelTrs.  Pettit  and  Bayard  had  endeavored  to  prevail 
on  the  other  underwriters  not  to  pay  me. 

D.  I  wifh  the  witnefs  to  be  afked  whether  he  has  at  any 
time  fince,  and  when,  affigned  his  intereft  in  this  claim  to  any 
0ther  perfon  ? 

P.  Yes;  I  fold  it  to  Young  and  Clements  on  the  9th  of 
Odober  1S02,  for  500  dollars. 

J).  Was  the  aflignment  made  in  writing  ? 

P.  Yes, 

D,  Was  it  entered  on  the  record  ? 

p.   I  do  not  Icnow  whether  it  was  or  not, 

jP.  I  afk  the  witnefs  what  information  he  had,  and  from 
whom  he  received  it,  tha:  Mcffrs.  Pettit  and  Bayard  had  fti- 
piulated  the  other  underwriters  not  to  pay  him  ? 

P.  I  had  been  repeatedly  told,  by  Mr.  Lyie,  that  he  would 
pay  me  if  Pettii  and  Bayard  would — and  fonie  time  after  he 
had  paid  mc  he  told  me  he  had  feen  Mr,  Bayard,  and  that  he 
had  given  him  "  a  damned  ledure"  (to  ufe  his  own  expreffion) 
for  doing  fo  ;  there  were  many  other  reafons  ;  when  I  prefent- 
ed  the  order  to  Mr.  Jacob  Shoemaker,  the  broker  in  this  bufi- 
tiefs,  he  was  not  able  to  pay  me,  and  requefted  an  indulgence 
of  eight  days,  which  I  agreed  to  ;  the  amount  of  my  demand 
was  near  5,000  dollars  ;  Mr,  Bayard's  (hare  was  only  500  dol- 
lars, and  Mr.  Berrett,  the  partner  of  Mr.  Shoemaker,  at  whofe 
office  the  policy  had  been  fubicribed,  faid  that  Mr.  Bayard  had 
endeavored  to  prevail  oa  thi^  other  underwriters  not  to  pay  me; 
when  I  told  this  to  Jacob  Shoemaker,  he  faid  1  ought  to  poft 
Bayard  at  the  coffee-iioufe. 

D.  To  which  of  the  underwriters  did  the  witnefs  apply  for 
payment  firft  ? 

P,   I  fitrft  applied  to  James  Lyle, 
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D.  Did  you  apply  to  Mr.  Bayard,  before  you  made  this  ap- 
plication to  Mr.  Lyle  ? 

P.  No. 

D.  Who  did  you  apply  to  in  the  fecond  indancc  ? 

P.  To  Meffrs,  Phillips,  Gramraond  and  Co. 

D.  Had  you   applied  to  Mr.   Bayard  before  you  made   this 
application  I 

P.  No. 

D,  To  whom  did  you  next  apply  ? 

P.  To.  Meffrs.  ilioklin  and  Griffith. 

JD.  And  you  did  not  apply  to  Mr.  Bayard  before  either  of 
thefe  underwriters  ? 

P.  No  ;  I   did  not. 1   am   wrong.     After  I   applied   to 

James  Lyle,  I  waited  perfonally  on  Mr.  Grammond  ;  and  on 
the  8th  or  9  th  of  Auguft  I  raet  Mr.  Bayard  on  the  coftee-houfe 
fleps  and  told  him  that  the  referees  had  decided  againll  him  ;  he 
told  me  that  Mr.  Berrett  had  informed  him  of  the  award,  but 
fald  he  did  not  know  whether  he  would  comply  with  it  or  not  ; 
that  the  arbitrators  knew  nothing  of  the  principles  of  under- 
writing. I  remember,  very  well,  that  I  told  him,  I  believed 
his  principle  of  underwriting  was  to  take  the  premium  and  ne- 
ver pay  the  lofs — — as  Mr.  Nicklin  lived  near  me  in  the  coun- 
try I  rode  to  his  houfe  and  prefented  him  with  the  award  of 
the  referees  ;  after  he  had  read  it  over,  he  told  me  it  was  juft 
fuch  as  he  had  expeAed — fome  converfation  then  took  place, 
in  the  courfe  of  which  he  faid  the  cafe  of  the  brig  did  not  ap- 
pear to  be  fuch  as  had  been  reprefented  to  him.  I  was  paid  hy 
all  the  folvent  underwriters. 

D.  I  wilh  to  know  from  the  witnefs  in  whofe  hand  writing 
-the  original  agreement  was  drawn  up? 

P.  Jacob  Shoemaker  drew  the  original  agreement. 

J).  I  wifli  the  witnefs  to  ftate  whether  he  did  not  attend  the 
referees  in  the  abfence  of  Mr.  Bayard  ? 

P.  Mr.  Bayard  attended  the  firft  meeting  of  the  referees  ;  I 
regularly  attended.  Mr.  Bayard  fometimes  did  not  attend  ; 
he  had  only  500  dollars  at  Hike,  1  had  nearly  5000. 

D.  I  wilh  the  witnefs  to  ftate  whether,  at  fome  of  thefe 
meetings,  he  did  not  exhibit  documents  to  the  referees  in  the 
abfence  of  Mr.  Bayard  which  were  not  produced  when  he  was 
prefent  ? 

P.  No,  never :  I  once  repeated  fome  information  that  had 
been  verbally  given  by  the  mate  and  cook  of  the  brig  ;  it  re* 
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lated  to  an  accident  which  (he  met  with  In  going  down  the  ri- 
ver ;  the  fecond  proteft  having  been  miflaid,  I  related  thelc 
crrcumftances  in  prefence  of  Mr.  Bayard,  and  afterwards  com- 
mitted them  to  writing,  and  made  oath  to  their  having  been 
related  to  me  by  the  mate  and  cook  of  the  brig  ;  but  the  re- 
ferees would  not  receive  them  as  evideece. 

D.  I  wifh  the  witnefs  to  recollea  whether  the  affidavit  of 
Mr.  Phillips,  the  fliipcarpenter,  was  not  given  when  Mr.  Bay- 
ard  was  abfent  ? 

F.  Yes  ;  Mr.-  Phillips,  who  repaired  the  vefTel,  attended  the 
arbitratoas  once,  and  I  believe,  left  the  room  before  Mr.  Bay- 
ard came  in.  After  Phillips  was  gone,  fomc  of  the  referees 
laid  a  particular  (Ircfs  on  his  teftimony,  and  Mr.  Bayard  ob- 
ferved  that  Phillips  would  fwear  to  any  thing  and  for  any  one 
that  he  could  get  a  fhipcarpenter  to  fay  whatever  he  wifhed. 

D.  Had  he  not,  fir,  in  his  poffeffion  two  protcfts  and  did  he 
prefent  them  both  to  the  referees  I 

P.  Yes,  there  was  two  protefts. 

D.  Was  not  one  of  them  miffing  for  fomc  time,  and  in 
whofe  pofTeffion  was  it  found  ? 

P.  I  found  one  miffing,  and  accufed  Mr.  Bayard  of  having 
it  in  his  pofTeffion.  He  declared  he  had  not.  I  afterwrards 
found  it  among  a  fecond  parcel  of  papers  in  my  own  poffeffion, 
and  delivered  it  to  the  arbitrators,  as  I  conceived  it  contained 
fonie  fads  which  operate  llrongly  in  my  favor. 

jD.  I  wiffi,  if  the  witnefs  has  the  two  protefls,  he  would  lay 
theni  before  the  Senate  ? 

P.  I  have  not  got  them  ;  all  my  papers  were  delivered  up  to 
the  commiffioners  of  bankruptcy. 

D.  Then  I  am  to  iinderfland  that  thofe  protefls  are  in  the 
hands  of  the  commiffioners  of  bankruptcy. 

P.  I  am  not  certain.  The  protefts  I  believe  were  fent  to 
Briftol  to  fupport  a  claim  of  ;G800  for  freight,but  Mr.  Clement 
Biddle,  1  fuppofe,  has  authentic  copies. 

D.  I  wifhthe  witnefs  to  flate  whether  he  ever  gave  Mr.  Bay- 
ard notice  of  the  choice  of  an  umpire  ? 

P.  No. 

D.  What  time  elapfcd  between  the  appointment  of  an  um- 
pire and  the  fubfequent  meetinjf  of  the  referees  ? 

P.  After  the  referees  hadchofen  Mr.  Ralfton  as  umpire,  they 
adjourned  for  two  or  three  days  ;  and  met  accordingly.  Thore 
were  two  perfons  put  in  nomination  for  umpire  ;  Mr.  Pearca 
nominated  Robert  llalRon,  and  Mr.  Henry  nominated  Wra. 
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Haffclt;  before  this  Mr.  Pearce  appeared  rather  difpofed  t»' 
make  an  award  in  my  favor,  but  he  faid  he  had  feen  a  new 
book,  Marflial  on  infurnnce,  and  tliat  he  could  not  confent  to 
Mr.  Henry's  opinion  ;  I  v/as  rcquefled  to  call  on  Mr.  Ralfton' 
and  notify  him  of  his  appointment,  which  I  did,  but  he  de- 
clined, as  he  faid  he  was  go\n^  out  of  town  with  his  family^ 
being  apprehenSve  of  the  yellow-fever  ;  Mr.  Pearce  faw  hini 
alfo.  When  the  referees  met  it  was  propofed  to  take  up  the 
other  perfon  nominated,  which  was  agreed  to  ;  I  waited  oa 
Mr.  Haflett,  by  their  defire,  and  he  agreed  to  fcrve. 

D.  I  flill  wifli  an  anfwer,  ^s  to  what  time  expired  between  the 
nomination  of  Mr.  Kafktt,  and  his  meeting  the  referees  ? 

P.  1  fuppofe  not  more  than  two  hours  ;  the  referees  had  not 
gone  away,  when  he  came  ;  ke  attended  before  they  had  ad- 
journed. 

D.  Did  he,  when  he  went  to  notify  Mr.  Haflett,Ieave  the  re- 
ferees fitting  in  their  ufual  place  of  meeting  ? 

P.  No  ;  as  the  referees  could  not  agree,  they  had  not  yet 
fat  ;.  I  left  them  walking  in  the  room  below  ;  they  had  in  one 
of  the  lower  rooms  agreed  upon  the  umpire  ;  when  I  came 
back,  they  were  fitting  up  [tairs,  in  the  room  they  ufually  met  in, 

D.  I  think  the  witnefs  faid  it  was  three  or  four  days  between 
the  appointment  of  the  umpire,  and  the  meeting  of  the  referees 
•with  the  umpire  ? 

P.  No,  fir  ;  it  was  between  the  appointment  of  the  two  ; 
that  is,  Mr.  Ralflon  and  Mr.  Haflett. 

D.  What  were  the  ufual  periods  of  adjournment  I 
P.  Two  or  three  days. 

D.  Did  the  witnefs  give  Mr.  Bayard  any  notice  of  the  meet- 
ing after  the  appointment  of  the  umpire  ? 

P.  No  ;  It  was  not  more  my  bufinefs  than  his  ;  Mr.  Pearce, 
I  prefume,  gave  him  notice. 

D.  The  witnefs  has  faid  that  he  was  paid  by  all  the  folrent 
underwriters,  except  MeiTrs.  Pettit  and  Bayard ;  I  wifli  to 
know  when  he  received  that  of  Mr.  James  Yard. 

P.  Mr.  Yard  became  infolvent  and  it  was  never  paid  ;  but. 
after  Mr.    Lyle   and  Mr.  Gramond  had  paid  me,  I  was  allow- 
ed to  prove  the  debt  againft  Mr,  Yard's  eftate. 

D.  How  long  after  ? 

P.  I  cannot  exadly  fay;  but  it  was  foon  after  the  other* 
had  paid. 

D,  Does  the  witnefs  recoiled  whether  this  was  be/ore  or  af;^ 
ter  filing  tli&  exceptions  ? 
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f.  I  cannot  fay. 

JD.  I  wifh  to  know  wh«ther  he  proved  his  debt  or  only  fileH 

his  claim  ? 

P.  The  debt  was  proved  in  form,  and  no  exceptions  taken, 
that  I  know  of,  by  Mr.  Yard's  affignecs  ;  Mr.  Pearce,  one  of 
the  referees,  was  an  affignee  of  Mr.  Yard,  and  though  the  debt 
was  proved,  I  believe  he  erafed  it  and  entered  it  as  a  claim. 

D.  I  wi(h  to  know  if  exception  was  not  taken  to  it  as  a  debt  ? 

P.  No,  fir  ;  not  until  after  it  was  proved  and  filed  ;  it  was 
afterwards  erafed  as  a  debt. 

D,  Does  the  witnefs  recoUeiSl  the  coft  of  the  repairs  of  the 
veffel  at  Shelburne  ? 

P.  I  cnnnot,  the  accounts  were  not  rccelred  until  after  my 
bankruptcy. 

D.  I  afk  the  witnefs,  if  after  the  accounts  were  received,  he 
communicated  them  to  the  broker  or  to  tlie  underwriters  ? 

P.  I  believe  not ;  it  was  not  my  bufiuefs  to  make  sny  com- 
munication, had  I  chofen,  as  I  had  abandoned  the  veffel  to  the 
underwriters  ;  a  draft  was  drawn  on  me  from  Nova  Scotia  by 
the  captain  for  1600  dollars,  and  I  handed  that  and  all  other 
accounts  in  my  hands  to  the  broker.     The  underwriters  got  ' 
Mr.  Shoemaker,  to  draw  up  a  llatement  of  the  cafe,  which  was 
fubmitted  to  Mr.  William  Rawle,  for  his  opinion  on  their  lia- 
bility or  not,  and  Mr.  Rawle  gave   them  an  opinion  that  they 
were  liable  ;   they  afterwards  wldied  to  know  whether  I  would 
accept  of  a   re-transfer  of  the  veffel,  and  offered  to  make  me 
a  confideration  for  taking  her.     The  opence  of  repairs  I  have 
underllood  would  amount  to  three  thoufand  and  odd  dollars, 

D.  Was  not  a  notice  ferved  on  the  witnefs  apprizing  him 
that  a  commilnon  would  iffue  for  taking  teflimony  at  Shelburne, 
in  Nova  Scotia,  to  enquire  'whether  the  veffel  was  feaworthy 
or  not  ? 

P.  Mr.  Levy  fent  to  me  to  know  if  I  would  confent  to  join 
in  a  commiffion  to  Shelburne  ;  but  I  declined  having  anything 
to  do  with  it,  left  it  (hould  be  made  a  pretence,  to  quetlion  my 
abandonment  and  keep  me  longer  out  of  my  money. 

D.  Was  not  an  application  made  to  the  witnefs,  to  join  in 
a  commiflion  for  taking  teftimony  at  Shelburne,  after  the  ar- 
gument for  fetting  afide  the  execution  ? 

P.  I  uniformly  declined  every  application  of  this  kind  ;  I 
had  made  the  abandonment,  and  1  was  apprehenfive  they  were 
fceking  to  hamper  me  ;  the  application  to  which  Mr.  DHllas 
alluded  to,  I  fuppofe  was  made  in  March   1803,   at  that  time 
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1  had  no  lontrer  any  intereH  in  the  tranra£\ion,  as  I  had  fold 
my  judgment  to  Mr.  John  Travis,  and  referred  them  to  the 
veffel  for  information,  as  fhe  had  been  then  fome  time  arrived 
at  New- York. 

D.  I  fTrall  detain  the  Senate  a  few  minutes  on  that  part  o^ 
the  article  of  impeachment,  wh^ch  contains  the  paper  the  wit- 
nefs  ported  up  at  the  cofft-e  houfe.  [Here  Mr.  Dillas  read  a 
part  of  the  publication  that  Mr.  P^^lTmore  had  put  up  at  the 
coffee-houfe.]  I  afk  tiie  wicneis  whether  this  chaige  of  "  fwear- 
ing  to  that  which  was  not  true"  refers  to  the  fuit  then  pend- 
ing- in  the  Supreme  Court  ? 

P.  No,  fir  ;  Mr.  Mofes  Levy  had  told  me  that  the  judgment 
I  had  obtained  was  in  itfelf  conclufive,  and  I  certainly  would 
not  do  a  thing  that  might  go  to  invalidate  it. 

D.  I  afk  the  witnefs  whether  it  was  not  in  confcqucnce  of 
the  determination  of  Mr.  Bayard  to  tert  that  judgment  in  Court, 
that  the  witnefs  charged  him  with  keeping  him  out  of  hi»  mo- 
ney three  months  longer  ? 

P.  It  was  entirely  in  confequence  of  what  Mr.  Levy  had  told 
me,  on  the  conclufivenefs  of  my  judgment. 

P.  The  witnefs  does  not  perfedly  underftand  me  ;  I  wifii  to 
affift  his  recoiledion.  Did  not  that  judgment  form  a  fpccial 
part  of  the  fuit  before  the  Court  ? 

P.  My  allufion  was  wholly  to  what  Mr.  Levy  had  told  me  ; 
one  letter  of  an  attorney  had  already  kept  me  three  months  out 
of  my  money,  my  couniel  might  be  corrupted,  and  a  fecond  let- 
ter might  be  v/ritten,  which  would  keep  me  tiirce  months  lon- 
ger out  of  it. 

D.  I  afk  the  witnefs,  if  this  altertion  of  fwearing  "to  that 
which  was  not  true,"  did  not  refer  to  the  affidavit  of  Mr.  Bay- 
ard, before  Mr.  Infkeep  ? 

P.  It  did. 

D.  The  witnefs  has  faid  fomething  abotit  corruption,  which 
I  did  not  perfeftly  underfland. 

P.  I  thought  that  Mr.  Bayard  might  poffibly  corrupt  my 
connfel. 

D.  I  a/k  the  witnefs,  if  he  had  any  other  controverfy  with 
Mr.  Bayard,  befide  this  adion  ? 

P.  None,  but  what  arofe  out  of  this  fuit. 

D.  Did  not  the  difpute  arife  out  of  this  acflion  ? 

P.  I  certainly  alluded  to  the  difpute. 

D.  I  aflc  the  witnefs,  whether  the  publication  he  put  up  at 
the  coffee-houfe,  did  not  allude  to  the  proceedings  then  before 
the  Court  ? 

K 
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P.  I  did  not  fuppofe  the  fubjecl  could  be  before  Court  ;*  e^t-- 
ecution  having  been  iffued,  and  a  levy  made  on  Mr.  Bayard'a 
goods. 

X).  I  wifli  the  witnefs  to  ftate  explicitly,  what  he  meant  b'/ 
the  airertion,  that  It  was  intended  to  keep  him  out  of  his  mo- 
ney three  months  longer  ? 

F.  I  meant  Tpecially,  th^t  as  Mr.  Lyle  had  faid  repeatedly 
he  would  pay,  if  Mr.  Bayard  would,  and  MeiTrs.  Lyle,  Cram- 
mond  and  Nicklin  had  paid  me  ;  and  as  Mr.  Bayard  had  endea- 
vored to  prevent  them  from  paying  me,  that  he  would  refort  to 
every  artifice,  to  avoid  paying  himlelf. 

JD.  I  alk  the  witnefs,  whether  the  publication  had  reference 
to  the  underwriters,  or  to  the  Court  ? 

P.  I  dated  before,  that  he  might,  if  I  had  iffued  another  ex- 
ecution, and  made  a  levy  on  his  goods,  prevail  upon  my  lawyer,, 
as  he  had  done  before,  or  upon  fame  other  lawyer,  to  write 
another  letter,  and  ftop  the  ejsecution  alfo. 

D.  I  wilh  the  witnefs  to  Aate,  v/hether  this  was  not  faid  in 
reference  to  the  power  of  the  Court,  or  to  the  fuit  pending  in 
Court,  in  December,  between  him  and  Mr.  Bayard  ? 

P:  I  never  confidered  the  fuit  as  then  pending  in  Court  ;  or 
that  it  could  be. 

D.  I  alk  the  witnefs  if  he  was  not  prefent  at  the  difcuffion 
of  September  term,  when  it  \rzs  decided  that  the  adtion  was 
then  pending  ? 

E,  I  was  only  a  few  mrnutes  there. 

J),  I  wi(K  the  witnefs  to  flate,  whether  he  was  prefet-it  ■;n 
Court,  "when  the  argument  for  f-ttinf;  alide  the  judgment  of  the 
refercea  was  held,and  if  he  was,  to  fay  upon  what  grounds  that 
judgment  was  fet  afide  ' 

P.  I  was  In  Court  at  that  time  ;  I  underhand  the  ground 
iipon  which  it  was  fct  dfulejwas  this  :  that  Mr.  Bayard  wiihed  to 
delay  the  award  of  the  referees,  until  the  accounts  could  be  pro- 
cured from  Shelburne  ;  the  referees  thought  this  was  unreafon-^ 
able  as  I  had  abandoned  to  the  underwriters,  and  the  cofts  of 
repairs,  whatever  they  might  be,  could  not  operate  on  the  prin- 
ciple of  the  award  ;  the  Court,  however,  faid  Mr.  Bayard's  re- 
quell  was  a  rcafonable  one,  and  fet  the  award  afide  on  that  ac- 
count alone. 

D.  I  alk  the  witnefs  if  that  was  the  only  reafon  for  fetting 
:ir.de*the  judgment  and  report  of  the  referees  ? 

P.   I  do  not  rec-jUea  to  have  heard  of  any  other. 

Mr.  Rodney.  I  would  afk  Mr.  Paflmore  one  or  two  quenions, 
ijnlefs  the  Court  wirti  to  adjourn— Mr.  Palfmoic,  you  have  been 
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i^fked  if  there  was  not  a  fecond  agreement  under  the  -rule  ot 
reference  ;  1  wHh  you  to  Hate  the  rcafons  for  entering  into  that 
agreement  ? 

P.  As  Mr.  Bayard  did  not  attend  at  the  firft  meeting,  I  wenL 
in  fearch  of  him  at  the  fecond,  and  met  him  in  the  ftreet,  and 
told  him  the  referees  were  met  ;  I  then  went  to  the  refereifs 
and  told  them  Mr.  Bayard  was  gone  into  the  infurance  office  ; 
»nd  a  written  notice  wai  agreed  to  be  fent  to  each  of  the  par- 
ties at  the  next  time.  When  Mr.  James  Yard  was  afked  to 
J'ubfcribe  to  the  policy  of  infurance,  he  faid  that  the  brig  was 
a  damned  old  hulk,  or  fomething  of  that  kind,  but  he  would 
lubfcribe  if  I  would  give  a  premium  of  one  half  per  cent  more, 
than  had  been  at  fird  propofed,  and  he  would  enfure  notwith- 
flauJing  all  the  rilk  ;  this,  though  I  "believed  the  veffel  to  be 
foiind,  I  agreed  to  do,  and  Mr.  Yard  fubfcribed  lor  himfelf  and 
all  the  other  underwriters,  except  Fettit  &  Bayard  ;  and  be- 
caufc  Pettit  Sc  Bayard  had  only  500  dollars  at  rifk  and  I  had 
iiearly  5000  dollars  depending,  the  referees  fuggefied,  as  the 
nature  of  the  ipfurance  was  materially  different,  the  propriety 
of  taking  out  a  new  rule,  to  be  fubfcribed  by  all  the  under- 
writers, except  Pettit  &  Bayard  ;  to  which  all  of  the  under- 
■  writers  agreed,  and  Pettit  £c  Bayard  flood  upon  the  original 
agreement. 

Rodney.  I  afk  the  witnefs  whether,  when  he  went  to  th» 
prothonotary's  office,  he  did  not  file  t|ie  firft  reference  in  the 
office  ?•- 

P.  I  did,  fir, 

R.  Was  there  a  fubfequent  agreement  entered  into  with  Mr. 
I^avard  which  authorized  the  chooling  of  an  umpire  ;  and  if 
there  was,  whether  the  umpire  met  the  referees  and  inveftigat- 
ed  the  claim  in  tlje  prefence  of  Mr.  Bayard  ? 

P.  Yes,  Mr.  Bayard  was  prefent  ;  he  came  to  the  door  of 
the  room  in  which  the  referees  were  fitting  and  appeared  to  be, 
furpri^ed  that  I  was  with  the  referees  when  he  was  not  prefent  ; 
he  faid  I  ought  not  to  be  there  unlefs  he  was  ;  I  replied  that 
it  was  as  much  his  duty  to  be  there  as  mine,  and  if  he  did  not 
attend  to  his  bufinefs  it  was  not  my  fault. 

R.  Did  Mr.  Bayard  attend  at  any  of  the  previous  or  fubfe- 
quent meetings  ? 

P.  Yes,  I  perfeftly  recolleft  his  fitting  at  the  table  with 
the  referees  and  the  umpire,  and  defired  to  have  fome  papers 
belonging  to  the  cafe,  which  were  given  to  him,  and  he  then 
went  into  a  general  difcuffion  of  its  merits  with  the  umpire,  and 
endeavored  to  convince    him  that  be  ought  to  decide  in  his  favor, 

R.  I  alk  the  witnefs  who  was  the  firft  to  propofe  the  choice 
pf  an  umpire  ;  if  Mr.  Bayard  did  not,  after  be  found  the  re- 
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ferees  were  of  different  opinioiiSj  fay  it  would  be  better  to  call 
In  the  third  perfon  ? 

P.  I  recolleifl  that  Mr.  Bayard  was  the  firR  to  propofe  an 
umpire  when  he  found  the  two  referees  were  of  oppoiicc  opini- 
ons ;  I  objefted  to  the  choice  of  an  umpire  then,  and  exprefTtd 
a  hope  thait  the  referees  would  agree  without  reforting  to  thut 
Bieafure. 

JR.  Had  Mr.  Bayard  regular  notice  of  the  firft  meeting,  and 
did  he  attciidj  and  had  he  a  full  opportunity  of  fupporting  his 
pretcnfions  ? 

7*.  He  attended  at  the  time  and  place  affigned  and  had  as  full 
an  opportunity  to  maintain  his  cafe  as  I  had  myfeif. 

Mr.  Dallas.  The  queftions  put  to  the  witnefs  by  the  coun- 
fel  for  the  profecuiion,  rend;:rs  it  neceffary  for  me  to  afk  fome 
other  qucllions.  I  a(k  the  witnefs  vvhcthrr  one  of  the  referees 
did  not  live  in  his  houl'e  during  the  whole  of  the  tranfaciion  I 

P.  Yes,  Mr,  Henry  lived  in  the  fame  houle  with  me. 

D.  Was  he  not  your  partner  in  trade  ? 

F.   No.     He  afterwaids  became  my  partner. 

Adjourned  'till  eleven  o'clock  to-morrow  morning- 

WEDNESDAY,  Jan.  9,  1805. 

Hugh  Henrt — siuorn. 

Owing  to  aa  indifpofition,  under  which  1  labor  at  at  prefent, 
owing  to  a  very  bad  cold,  I  am  apprclienlive  1  thall  not  be  able 
%o   make  niyfclt  heard  by  this  honorable  and  auguft  tribunal. 

Mr.  Rodney.  Pleafe  to  ftate  to  the  Court,  what  you  know 
on  the  fubjecft  of  the  reference  between  Pcttit  and  Bayard,  and 
Thomas  Paffmore,  and  afterwards  what  you  know,  relative  to 
the  proceedings  of  the  Supreme  Court,  in  which  Mr.  Pafl'more 
Vfjis  concerned. 

Mr.  Henry.  I  would  obferve,  fir,  that  being  one  of  the  re- 
ferees, if  I  am  to  give  the  proceedings  in  detail,  I  have  to  re- 
queft  of  this  honorable  body  to  recur  to  my  notes,  if  my  memo- 
ry fliould  fail. 

Mr.  RoDUEY.  I  wiflt  the  witnefs,  as  to  the  principal  points, 
to  be  as  minute  as  pofllble,  from  memory,  and  not  from  his 
notes,  unlefs  afterwards  he  fiiall  iind  them  neceffary. 

Mr.  Whitehii.l,  President  of  the  Court,  "  He  may  make 
life  of  his  notei— the  Court  are  agreed.'' 
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Mr.  Henry.  I  would  obferve,  Mr.  Speaker,  my  notes  ar<5 
lengthy.  I  may  find  them  necefTary  to  give  the  proper  infor- 
iTiation  to  this  honorable  Court. 

I  recollefl  after  being  informed  by  Mr.  PaiTmore,  of  his  hav- 
ing f^iken  the  liberty,  (as  lie  exprt-lVcd  it)  of  having  inferted 
niy  name  as  an  arbitrator,  in  an  amicable  I'uir  in  the  Supreme 
Court}  wherein  he  was  plaintiff,  and  I'ettit  and  Bayuid  defend- 
ants, on  a  policy  of  inl'arance  on  the  brig  Minerva. — On  his 
informing  me  of  the  circumftance,  I  replied,  I  was  forry  he  had 
thought  of  me  as  an  arbitrator,  it  having  been  always  difa- 
greeable  to  me,  to  be  either  a  juror,  or  an  arbitrator,  arifing 
from  my  diJlike  to  law  fuits,  or  any  kind  of  litigation,  wiien  it 
could  be  avoided  ;  after  fome  further  converf.ition  with  Mr. 
Paffmore,  from  reafons  that  he  affigned  to  me,  I  agreed  to  ferve, 
of  wliich,  I  believe,  from  my  own  knowledge,  that  Mr.  Bayard 
was  informed  of  ii,  as  alfo  of  the  tirne  of  meecing  of  the  re- 
ferees :  I  draw  this  conclufion  from  Mr.  Bayard's  meeting 
us  ;  at  the  time  appointed,  Mr.  Pearce,  the  other  referee,  with 
Mr.  Bayard,  attended  at  the  coffee-houfe.  We  v/ent  up  flairs 
Into  one  of  the  rooms,  and  fat  down  ;  the  rule  of  Court,  I  think 
was  produced,  authorizing  us  as  arbitrators  to  proceed  in  the 
bufinefs  ;  Mr.  Paifmore  then  produced  his  letter  of  abandon- 
ment to  the  underwriters,  with  a  proteft  from  the  Captain  of 
the  Brig,  the  policy  of  infurance,  and  feveral  other  papers — I 
can't  particularize  ;  after  which  he  went  into  a  ftatement  of 
liis  claims,  urging  the  payment  of  them,  and  complained  much 
that  he  had  been  fo  long  kept  out  of  his  money. 

^iest:on  by  Mr.  Rodnky.  Was  Mr.  Bayard  prefent  all 
this  time  I 

H.   Yes. 

After  which,  Mr.  Bayard  replied,  giving  feveral  reafons  why 
be  had  not  paid,  and  concluded  from  the  exiting  circumllances, 
that  he  ought  not  to  pay  ;  after  which,  Mr.  Pearce,  the  other 
arbitrator,  went  a  confiderable  length  of  an  examination  of  the 
ftaie  of  the  cafe,  as  it  appeared  to  him  from  the  documents  and 
reafons  that  had  been  made — had  been  offered — to  jui'iify  him 
in  the  opinion,  that  he  then  entertained  of  the  flate  of  the  bu- 
finefs ;  after  which,  I  followed  him,  and  endeavored  to  fliew 
from  the  information  before  us,  Avhat  I  conceived  according  to 
the  beP.  of  my  judgement,  what  the  real  ftate  of  my  opinioa 
■was  in  its  prefent  Hage.  I  think  it  was  at  this  meeting,  that 
Mr.  Paffmore  began  to  relate  what  he  hsd  been  told  by  the  mate 
and  cook  of  the  Brig,  but  we  conceived  the  evidence  to  be  in- 
admiffible. 

i?.  On  what  day  did  this  happen  ? 

H»  About  the  13th  of  July, 
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This,  as  I  recolIe£l,  is  all  that  paffed  at  our  firft  meeting.  At 
pur  next  meeting,  which  I  think  was  in  about  three  days  after, 
we  generally  met  on  Wednefdays,  and  I  thinic  on  Saturdays,  if 
pay  memory  ferves  nie — but  will  not  be  politive. 

i?.  Was  Mr,  Bayard  prefcnt,  when  you  adjourned  to  the  fe- 
cond  day  ? 

H.  I  do  not  recolleft  that  he  went  away — I  think  he  was 
prefcnt  at  the  adjournmenc. 

At  our  fecond  meeting^  as  I  have  obferved,  we  come  to  un- 
dcrdand  that  Pettit  and  Bayard  had  ligned  the  policy,  under 
fomewhat  different  imprclTions  of  the  brig  Minerva,  though  they 
had  received  the  fame  premium  as  tl)e  other  underwriters  ;  the 
referees,  iherefore,  thought  there  might  be  a  probability  of 
their  finding  in  fayor  of  the  plaintifl",  in  one  cafe,  and  not  in 
the  other  ;  as  weunderflood  Pettit  and  Bayard  were  the  oflen- 
lible  perfons,  gnd  thedecifion  in  their  cafe  fliould  be  obligato- 
ry on  all  the  other  underwriters  j  we  thought  it  was  too  great  a 
riik  for  Mr.  Paffmore,  he  having  feveral  thoufand  dollars  de- 
pending on  the  award,  and  Pettit  and  Bayard  only  500  ;  we, 
therefore,  told  Mr.  Paffmore,  it  would  be  better  to  have  ano- 
ther rule  of  Court  made  out,  and  to  get  all  the  other  underwrit- 
ers, except  Pettit  and  Bayard,  to  fign  the  rule,  and  to  give 
them  notice  to  attend,  and  alfo  to  notify  the  fliip- carpenter, 
who  had  repaired  the  Prig,  to  attend  at  this  meeting  alfo  ; 
mention  had  been  made  alfo,  by  Mr.  Paffmore,  I  believe,  of 
the  pilot  of  the  (hip  Margaret,  being  a  neceffa-ry  witnefs,  which 
we  alfo  gave  him  orders  to  notify,  to  attend  our  next  meeting  ; 
at  this  meeting,  Mr.  Paffmore  informed  the  referees,  that  Mr, 
Bayard  was  on  the  coffcc-houfe  ffeps,  that  hz  told  hiai  the  re= 
ferces  were  up  (lairs,  but  he  did  not  attend. 

R.  Was  Mr.  Bayard  prefent  at  the  previous  meeting? 

//.   Yes  ;  he  was  prefent  at   the  firfl,  btit  not  at  the  fecond 
jv.eeting.      We  now  clofed  the  meeting  and  adjourned, 

Mr.  Steele.  If  I  iinderRand  the  witnefs  rightly,  he  is  no\Y 
fpcaking  of  the  third  meeting  ? 

if.   No,  fir,  the  fecond  ;   at  our  next  meeting,  which  was  the 

third fibere  the  ivitness  feeling  himself  fatigued^  requested  to 

be  indulged  ivltb  a  seat,  nvhicb  was  granted  J — the  fliip-carpen- 
ter,  Mr.  Phillips,  attended  and  confirmed  his  written  teflirao- 
ny,  that  we  had  before  us  ;  in  the  courfe  of  the  converfation 
with  Mr.  Phillips,  he  made  feveral  obfervations  in  comparifou 
•with  her  and  feveral  vcffels  that  he  had  repaired.  As  the  fea- 
"worthinefs  of  the  vcffel  appeared  to  be  the  only  objedion  made 
by  Mr.  Bayard  and  the  other  referee,  to  the  validity  of  the  po- 
licy, I  was  the  more  particular  to  have  every  information  re- 
fpcaing  the  fea-worthiuefs  of  the  velTel  ;  in  conj'etiucnce   of 
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which,  I  put   this   queRion  to  the   fliip-carpenter— »"  were  70W 
•'  dirpofcd  CO  take  a  voyage  to  any  port   in    Europe,    or   ■would 
you  rifk  yourlelf  in  her,   (the  Brig)  ?"     His  anlwer,  to  the  beft 
of  my  recoUedlion  was,  "  that    he   would  not  have  any  objec- 
tion ;   that   he  would   as  Toon  go  in  her,  as  any  veffel  in  port." 
I  think  that  was  the  reply.      After  which,  Mr.  Pearce  obfervcd, 
(the  other  referee)  that  from  the  teftimony  of  Mr.  Phillips,  his 
opinion  was  much  altered  refpedling  the  velTel  ;   for  he  had  had 
very  unfavorable  imprellioni  refpetling  hcr,and  much  prejudice 
againft  her,  as  a  baa  velfel  ;   that   the   policy   of  infurance   had 
been  offered  to  him,  and  that  he  had  refufcd  to  underwrite  her 
under  thole  impreflions.      After  the   (hip-carpenter  went  away, 
Mr.    Bayard   joined  the  referees,  when  we  related  to  him  what 
the  fliip-carpenter  had   laid — gave  out  in  his  tel\imony  ;    when 
he  replied,    he  did  not   think    much   of  what  Phillips    faid,    he 
wouJd  fwear  any  thing  ;   that  we  might  get  a  ihip-carpenter  to 
fwear  to  anjj  veffel — this  was  the  expreflion  ;   after   which,  the 
referees    went   into  a  difcuiTion  of   the    matter  :     After  whichy 
Mr.  Bayard   obferved,  tlie    referees    not   agreeing  in    opinion^ 
that  it  would  be  beft   to  choofe  a  third  perfon   ;   accompanying^ 
it  with  this  obfervation,   "  that    Mr.  Henry   had  already  made 
Up  his  mind  on  the  fubjecl,"    which  I   thought  at    the    time  is 
was  made,  it  was  highly  improper,  and  1  thought  did  not  com- 
port with  that  candor,    that  I  expedled  in  a  gentleman  ;  for  I 
had  not  made  np  my  mind  finally  at  the    time,    and  was  deter- 
mined I  would  not  make  it  up,  until  we  had  got  every  informa- 
tion I  conceived  necefl'ary  for  that  purpofe.      1  therefore  replied 
to  Mr.  Bayard,  "  that  1  had  not  come  there  a?  the  advocate  of 
Thomas  Paffmore,   1  came  there  as  a  referee    to    arbitrate    and 
fettle  the  n^atters  at  variance  betwixt   him    and  Mr.  Pafl'more, 
according  to  the  beft  of  my  judgment,  and  which    I  was  deter- 
mined to   do."      Mr.  Paff'Tiore   then  obferved,   "  that  he  hoped 
there  would  be  no  occafion    to    call  in  a  third   perfon  ;   that  it 
Avould  appear  much   better,  if  the  referees  could  fettle  the  bufi-^ 
nefs  thenifelves,   which  he  hoped  they  would  do" — I  think  was 
the  expreftion.        We  came  to   no  conclufionat  this  meeting  ; 
but  1  had  reafon  to  beleive  Mr.  Pearce's  opinion  was  fomewhat 
altered  as  to  what  he  had  faid    refpeding  the  fea-worthinefs  of 
the  veffel.        We   adjourned  the  meeting,    and  met,  I  think,  \r\ 
three  or  four  days  after,     I  have  no  dates,  I  cannot  be  parti- 
cular. 

Mr.  Rodney.  Was  Mr.  Bayard  prefent  v^hen  you  adjourned  ? 

H.  According  to  the  bcft  of  my  recolledion,  we  broke  up 
together.  At  our  next  meeting  the  pilot  of  the  Oiip  Maigarec 
came  forward. — I  will  obferve — I  was  about  to  obfervtf  that  this 
was  not  in  teftimony,  only  hearfay  ;  whether  it  is  proper  or  not 
that  I  Ihould  proceed  to  give 

M.  Pleafe  to  confine  yourfelf  as  much  as  poflTible  to  the.  dl- 

;reit  evidence. 
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R.  Did  you  choofe  an  umpire  on  this  fLiggeflion  of  Mr.  Bay" 
ard,  either  now  or  at  any  fubfeijuein  period  ? 

H.   Yes,   fir. 

R.  Who  was  that  umpire  ? 

//.  We  choofe  two,  to  explain  wiiich,  if  proper,  I  -will  go 
into  particulars.  Finding  we  could  come  to  no  c onclufion  our- 
felves,  agreeably  to  the  powers  we  were  entrufled  wich,  we  pro- 
ceeded to  the  choice  of  an  ninpire  ;  whether  the  prcpofition  was 
:T>ade  by  Mr.  Pearce  or  myfelf,  I  do  not  recd'eil  which,  but 
it  was  agreed  to  ^    Mr.  Pearce  nominated  Mr,  Ralfton. 

R.   Was  this  at  the  fourth  meeting  ? 

H.  At  the  fourth  meeting  I  think — cannot  be  certain  nowo 
I  nominated  William  Hailett,  both  of  which  gentlemen  wc 
agreed  were  unexceptionable  ;  but  that  we  might  be  upon  a 
perfv;(3:  equality,  we  drew  lots  for  choice.  The  choice  fell  on 
Mr.  RaKton.  After  whicli,  I  think,  we  adjourned,  and  told 
Mr.  Paffmore  to  inform  the  gentleman  of  what  we  had  done  ; 
I  think  Mr.  Piayard  was  not  there  when  we  adjourned — 

R.  To  what  time  ? 

H.  I  think  to  the  next  Wednefday — I  thi:>k  that  meeting 
•was  on  a  Saturday — but  I  cannot  be  pofitive. 

i?.  Did  Mr.  Ralfton  attend  ? 

H.  No,  iir  ;  when  we  found  that  Mr.  Ralflon  would  not  ac- 
cept of  the  appointment  and  would  not  attend,  I  propoied 
l\lr.  Haflett,  to  which  Mr.  Pearce,  the  other  referee,  acceded 
— agreed. 

R,  Did  he  accept  of  the  appointment? 

H.  Yes,  lir  ;  when  we  had  agreed  on  IVIr.  Haflett,  we  de- 
fired  Mr.  PaiTmore  to  go  and  inform  him,  who  returned  and  in- 
formed the  refeiees  that  he  would  attend  to  the  bufmefs. 

R.  Did  Mr.  Bayard  attend  at  the  fame  meeting  the  umpire 
attended  ? 

H,   Yes,  fir. 

R.  Relate  what  paffed  ? 

H.  After  the  umpire  met  the  referees,  we  requeued  IMr. 
Paffmnre  to  read  fome  papers  relating  to  the  bufmefs,  for  the 
information  of  the  umpire;  during  which  time  Mr.  Bayard 
came  to  the  door  of  the  chamber  where  we  were  fitting,  appa- 
rently   as  if  he  was  looking  for  foniebody. 

R^  W.13  it  the  room  you  ufually  fat  in  ? 
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H.  The  fame  room,  fir.  When  he  acco[\e(l  Mr.  Paffmore, 
and  laid  he  thought  it  was  very  improper  to  be  with  the  referees 
and  reading  papers  in  his  abfence.  We  obfcrvcd,  that  the  pa- 
pe.s  Mr.  PafTmore  was  reading,  was  by  order  of  the  referees, 
and  I  think  1  obi'crved  to  him  myfclf,  we  had  met  by  adjourn- 
nient,  and  he  ought  to  have  been  there,  that  I  believed  the  re- 
ferees wiflied  to  do  nothing  but  what  was  corredt,  and  Mr* 
PaiTmore  was  reading  the  papers  for  the  information  of  Mr. 
Haflett  ;  that  was,  1  think,  the  obfervation  I  made.  After  , 
•which  Mr.  Bayard  fat  down  at  the  table  and  joined  in  the  in- 
vcftigation  of  the  papers. 

R.  Did  Mr.  Bavard  at  any  time  particularly  addrefs  himfelf 
to  Mr.  Palfmore  ?' 

H.  The  principal  part  of  the  converfation  was  between  Mr. 
Bayard  and  Mr.  Hailett,  on  the-naiure  of  underwriting. 

R.  Did  Mr.  Bayard  continue  with  the  referees  until  the  ad-^ 
journment  at  this  time  I 

H.   Yes,  fir. 

R,  Did  he,  addreffing  himfelf  to  the  referees  wifh  them  to 
poltpoiie  this  bull  nets  ? 

H.  Yes,  fir,  but  not  till  we  were  jud  about  to  adjourn. 

R.  Did  he  ftate  any  grounds  for  poftponing  ? 

H.  Yes,  fir  ;  he  hopsd  the  referees  would  not  come  to  a  de» 
clfion,  until  Mr.  Paffmore  furniflied  them  with  accounts  of  the 
difburfcments  in  repairing  the  brig  Minerva,  or  until  they  could 
be  obtained  from  Nova  Scotia. 

i2.  Did  Mr.  Paffmore  produce  thefe  accounto  ? 

H.  They  were  fiirnilhcd,  by  Mr.  Paffmore,  from  Nova  Sco- 
tia, where  they  were  incurred. 

R.  Had  Mr.  Bayard  at  any  lime  previous  to  this,  called  for 
thofe  papers  ? 

H.  Not  that  I  lecolledl,  fir. 

R.   How  long  after  this  was  it  before  you  made  your  award  ? 

//.  I  think  that  was  on  Wednefday,  and  the  next  Saturday 
ve  made  up  the  award. 

R,  Were  there  any  objeftions  on  the  part  of  the  referees  to 
the  pollponemei.t  ? 

H.  1  think  it  was  obferved,  if  my  memory  ferves  me,  that 
we  thought  it  was  not  Mr.  Paffinore's  place  to  furnifh  the  pa- 
pers ;   or  fomething  to  that  efFedl. 

R.  Have  you  any  knowledge  of  your  own,  of  notice  of  this  a- 
v.'ard  being  given  lu  Petti:  and  Bayard  \ 


II.  No,   fir. 

H.  Were  you  prtTent  in  Courr.  when  Mr.  PafTinore  was  citecf' 
to  appear  before  the  Court  on  the  rule  to  fliew  cfaufe  why  an  at- 
tachment fhould  j)ot  iffue  tor  a  fuppofcd  contempt  ? 

IT.  Yes,  fir,  in  confequence  of  the  rule  having  been  granted^ 
io  (hew  caufe. 

i?.  Dj  you  recollecH:  what  paff^d  in  Court  ? 

//.  I  can't  fay  that  I  recollea  the  whole— I  recolleft  a  part,  fir. 

i?.  Do  you  recolleft  whether  any  of  the  Judges  made  obfer-' 
vations  to  iVlr.  P.ifTmore  when  he  was  called  forward  ? 

H,  I  recolleft  when  Mtt  PafTmore  was  called  forward  that 
the  Chief  Judice  accofted  Mr.  Paffmore  in  thefe  words,  I  think, 
or  woids  fimilar,  "  You  have  been  guilty  of  an  enormous  and 
grofs  libel,"  J  think  was  the  exprelHon,  "  againft  the  charac- 
ters of  two  gentlemen,  that  requires  very  great  atonement  ;" 
I  think  was  ihe  exprellion  if  my  memory  ferves  me.  The  Chief 
luflice  continued  to  fay  fomething  further,  but  in  fo  low  atone 
of  voice,  that  I  could  not  hear  it. 

7?.  Were  Judges  Yeates  and  Smith  on  the  bench  ? 

//.   Yes.  fir;   1  recoUeiTl  them  both. 

P.  Were  you  prefent  in  Court  when  fentence  was  paffed  on 
Mr.  Paffmore  ? 

//.  No,  fir  ;  I  was  prefent  vyhcn  he  was  called  up  to  anfwep 
the  interrogatories. 

E.  Did  any  thing  fall  from  the  Court  at  that  time  ? 

//.  Yes,  fir,  from  fome  of  the  members  of  the  Court  there 
was. 

i?.   From  whom  ? 

H.  After  the  interrogatories  were  read  and  Mr.  FaiTmore's 
anfwers,  Mr.  Dallas  role,  I  think,  and  endeavored  to  fliew 
that  they  were  not  fufHcient  or  competent  to  exculpate  him 
from  the  contempt  ;  and  I  think  quoted  feveral  authoiities  in 
fupport  of  that  dodlrine  ;  to  which  Mr.  Moles  Levy  replied 
and  quoted  feveral  authorities  alfo  in  fupport,  I  ih'mk,  of  the 
•anfwers  to  the  interrogatories  being  fufticient,  and  I  think  par- 
ticulKily  Judge  BlackAone's  Commentaries  in  fupport  of  it.  In 
the  CGurfe  of  the  argument  he  vas  interrupted  by  Judge  Yeates 
and  Judge  Smith  ;  I  think  the  gentlemen  fpoke  at  nearly  one 
and  the  fame  time  ;  Mr.  Levy  was  flanding  nearly  behind  ine 
;it  this  time  and  appeared  extremely  hurt  and  irritated  :  he  ob- 
ferved,  that  if  he  was  interrupted  in  tliis  manner,  and  had  no«" 
an  opportunity  of  fpeaking  for  his  client,  he  would  fit  down 
and  I  V  no  more. 
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Mr.  Steele:  Aslthink,  fir,  it  would  tend  imich  to  theex- 
j)editing  of  bufineis,  that  the  Court  fliould  fit  in  the  afternoon, 
I  tlierefore  move  that  the  Court  adjourn  'till  3  o'clock  in  the 
.after;ioon.     Which  was  agreed  to. 

SAME  DAY,  P.  31. 

E.  Do  you  know  of  any  thing  that  pafTed  fubfequent  to  whit 
you  faid  this  morning? 

H.  There  was  fomething  took  place  in  the  intermediate  time, 
and  alio  fubfequent  to  what  I  related  this  morning. 

R.  Did  it  relate  to  Mr.  Paffmore's  cafe  ? 

H.  1  don't  know  that  it  particularly  does  ;  the  firft  thing  in 
order,  not  mentioned  this  morning,  was  my  being  in  tlie  Su- 
preme  Court  at  a  time  when  a  motion  was  made  by  J.  B.  M'- 
JCean,  Efq.  this  I  thinK  was  at  Sepcember  term  1802,  to  have 
ths  execution  let  aiide,  that  had  been  ilTued  againfl:  Pettit  & 
Bayard,  and  had  been  levied  on  the  goods,  as  I  underflood,  of 
Andrew  Bayard,  to  which  motion  for  fe«^ting  afide  faid  execu- 
xion.  Mr.  M.  Levy,  counfel  for  Mr.  Pallmore,  I  underllood, 
agreed  to  without  any  oppofition. 

R,  I  wifli  you  to  inform  us,  whether  any  thing  fell  from  the 
Court  at  that  time  ? 

H.   No,  fir  ;   I  don't  think  there  was: 

R.  Can  you  recolledl  whether  anything  fell  from  the  Court, 
relative  to  Mr.  PafTmore,  at  any  fubfequent  period  ? 

H.  No,  fir  ;  but  relative  to  fetting  afide  the  award,  and  the 
reafons  for  that — my  knowledge  goes  no  further. 

Mr.  BoiLEAU.  I  wi(h  to  afk  the  witnefs  one  quefiion  :  Mr. 
Henry  has  fiated  in  his  evidence,  that  when  Mr.  PafTmore  en- 
tered the  Court,  the  Chief  JuQice  accofled  him  and  faiJ,  he 
had  been  guilty  of  ai\  enormous  and  grofs  libel  on  two  gentle- 
inen.  The  queRion  I  wilh  to  aft:  him  is,  whether  any  conver- 
fation  happened  fubfequently  ? 

H.  I  do  not  recolleft  any  converfation  that  took  place  after- 
wards. I  only  recoiled,  that  Mr.  PalTmorc  turned  to  his  coun- 
fel— .but  what  he  faid,  1  do  not  know. 

B,  I  wilh  the  winefs  to  (late,  whether  he  can  recolleft  that 
Mr,  Levy  made  any  obfervations  on  the  manner  of  proceeding  ? 

H.  I  recollea,  he  did,  fir.  I  recoUea,  that  Mr.  Levy  ob- 
ferved  that  he  hoped  the  Court  would  proceed  in  the  ordinary 
mode  of  proceeding  in  like  cafes — I  think  was  the  cxprefTion— » 
that  the  Court  would  permit  Mr.  Paffmors  to  anfwer  by  ia- 
t^rj'ogatories. 
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Mr.  Rodney.  Did  any  obfervations  fall  from  the  Csurt  in 
reply  to  Mr.  Levy  ? 

H.  I  do  not  recoiled^  that  there  was—there  were  fome  obfer- 
vations  made  by  Mr.  Dallas — I  do  not  recoiled  any  reply  by 
the  Court. 

CROSS   EXAMINED. 

Mr.  Dallas.  I  underftand  the  witnefs  was  one  of  the  re- 
ferees. I  would  wifh  Mr.  Henry  to  Rate,  whether  he  ever 
faw  the  original  agreement  figned  by  Fcttit  and  Bayard  ? 

H.  I  never  faw  the  original  agreement  figned  by  Pettit  and 
Bayaid — that  I  recollecl.  1  faw  the  rule  nt  Court  authorizing 
the  referees  to  meet,  which  I  unde'rRood  was  a  tranfcript  of 
the  agreement. 

Z).  I  widi  the  witnefs  to  flate,  whether  any  of  thofe  reafons 
ailigned  by  hin->  in  his  teflimony,  for  altering  the  mode  of 
procf.eding,  ■^vcre  communicated  by  him,  or  any  other  perfon, 
to   MelTrs.  Pettit  and  Bayard  ? 

H.  Whether  the  alteration  in  the  mode  of  proceeding  origi- 
nated with  Mr.  Pearce  or  myfelf,  I  cannot  fay  ;  but,  we  mu- 
tually agreed  in  the  necefTity  of  the  thing  ;  and,  I  have  reafon 
to  believe,  Mr.  Bayard  was  made  acquainted  with  the  altera- 
tion, though  I  cannot  pofitively  fay,  that  it  was  made  formally 
to  him — he  met  the  referees  once  or  twice  afterwards. 

D.  I  wifli  the  witnr fs  to  Rate  fnecifically,  his  reafons  why  he 
thinks  MefiVs.  Pettit  and  Bayard  had  information  of  the  alte- 
ration ? 

//.  My  reafon  is,  that  when  it  was  firR  propofed,  Mr.  Bay- 
ard, 1  think,  faid  he  had  not  underwrote  on  the  fame  impref- 
fions  that  Mr.  Yard  had  of  the  farne  policy. 

D.  I  v/ouid  wlfli  the  witnefs  to  fay,  whether  Mr.  Bayard  was 
prefent  when   the  converfation  took  place  between  the  referees  ? 

H.  I  cannot  pofitively  recollect — but  I  think  not.  If  my 
memory  ferves  me,  it  appeared  to  be  rather  a  vrilh,  or  propofi- 
tion  from  Mr.  Bayard. 

D.  Then  I  underfland  the  witne''!i  to  fay,  that  Mr.  Bayard 
was  not  prefent  all  the  time.  I  wifli  to  know  from  the  wit- 
nefs, whether  the  rule  of  Court,  for  entering  into  a  new  agree- 
ment, was  ever  Ihewn  to  Mr.  Bayard,  or  to  Pettit  and  Bayard  ? 

H.  I  do  not  knov/  that  it  was,  I  did  not  conceive,  if  my 
memory  ferves  me,  that  that  wa?  necelTary,  he  having  a  rule 
taken  out  for  himfelf  or  for  the  houfe  of  Pettit  and  Bayard. 

D.  I  wiQi  the  witnefs  to  flate,  as  he  has  mentioned  the  poli- 
cy of  infurance  prod'iced  at  the  meeting,  whether  James  Yard 
fubfcribed  for  any  others  than  himfelf? 
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Z).  Yes,  fit-,  I  think  he  did  ;  but  for  how  many  befide  him- 
felt",  I  cannot  recoUedl  j  but  it  was  not  lefs  than  two,  if  my 
memory  ferves  me. 

D.  I  pHc  the  witnefs  whether  Mr.  Yard  fubfctibed  for  cither 
of  the  underwriters,  MelTr^.  Phillips,  Crammond  and  Co.  James 
Lyie,  or  Nicklin  and  Grifliih  ? 

H.  1  cannot  dcfi^j^nate  particularly  v;hat  gentleman  he  fub- 
fcribed  for  ;   but  it  is  clear  to  me  that  he  did  fubfcribe. 

D.  Did  Mr.  Yard  fubfcribe  the  policy  for  any  more  than 
himfclf  ;   and,  if  he  did,  for  whom  did  he  fubfcribe  ? 

H.  I  cannot  recollecl  particularly — my  memory  don't  ferve. 
I  prefume,  the  policy  might  be  produced,   which  would  be  beft. 

D.  That  is  in  the  poireffion  of  the  counfel  on  the  other  fide  ? 

R.  The  gentleman  is  mlftaken — it    is    not  in  our  polTeffion  ? 

Z).  I  wifh  the  witnefs  to  flate,  what  documents  were  pro- 
duced to  the  referees  ;  I  willi  him  to  rtate,  whether  any  proteft 
orproteRs,  whether  any  furvey  or  furveys,  were  produced  ; 

H.  The  principal  papers  that  were  exhibited  to  the  referees, 
■were  the  letter  of  abandonment,  the  policy,  the  protein  of  the 
captain,  and  I  believe  a  furvey  ;  that  I  think  was  all  the  prin- 
cipal papers,  which  were  produced. 

B.  The  witnefs  will  ftate,  whether  at  any  time  two  protefts 
v/ere  produced,  and  was  not  the  lall  protefl;  miffing  during  part 
of  the  time  ? 

H.  Yes,  fir  ;  in  the  invefligation  of  the  biinnefs,  the  lafl 
protefl;  that  was  forwarded,  was  miffing.  I  recollect,  that  in 
the  courfe  of  the  bufmefs,  Mr.  Pjflmore  thought  Mr.  Bayard 
was  in  poffeffion  of  the  paper,  as  he  had  been  looking  at  it. 
He  mentioned  it  to  Mr.  Bayard,  in  the  room,  that  he  mult  have 
'the  paper  ;  Mr.  Bayard  declared  he  had  it  not  ;  but,  at  the 
laft  meeting  of  the  referees,  Mr.  Paffmore,  in  looking  over  his 
papers,  found  it. 

D.  I  wifh  the  witnefs  to  flate,  whether  he  was  prefent  m 
the  Supreme  Court,  during  the  time  of  the  argument  for  letting 
the  award  afide  ? 

H.   Yes,  Gr,  a  part,  I  cannot  fay  all  the  time. 

D.  I  afk  the  witnefs,  whether  the  counfel  of  Mr.  Bayard  did 
not  move  for  having  the  award  fet  afide,  in  confeqtience  of  the 
fecond  protefl  not  being  produced,  which  would  have  proved 
tJie  velTel  not  to  be  fea-worthy. 

H.  I  do  not  recoUecl  that  that  was  an  argument  made  ufe 
of.  Withrefpea  to  the  particular  argument,  I  cannot  change 
my  memory  with  it.     I  recoiled  thac  I  was  in  Court  when  the 
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juSgegave  the  opinion  of  the  Court,  and  if  my  memory  rerve«, 
tliat  the  reaCon  fur  fetting  alide  the  award  was,  that  Pettit  and 
Bayard  had  not  been  furniflieJ  with  notice  of  the  laft  meeting 
oi  the  referees, 

£).  I  vviPn  the  witnefs  to  fay,  whether  any  notice  was  given 
to  Mr.  Bayard  perfonally  or  in  writing,  fubfcquently  to  the 
£rft  meeting  ?  ^ 

H.  I  do  not  recollect,  it  is  impnfTible  I  fliould,  unlefs  I  fer« 
yed  the  notice  myfelf,  which  I  did  not. 

D.  I  wifli  to  know  whether  on  the  breaking  up  of  the  firft 
meeting,  the  day,  hour  and  place  of  the  next  meeting  were  fix- 
ed on  ? 

H.  Yes,  fir  ;  our  adjournments  were  to  a  certain  day,  with 
refprct  to  the  hour  it  was  generally  before  what  is  called  cof- 
fec-hoLife  hours  ;  the  place  was  always  the  coffee-houfe.  I 
here  beg  leave  to  anfwer  to  a  previous  queflinn,  as  to  the  rea- 
fons  given  for  fetting  afide  the  award  ;  I  was  prefent — not 
prefent  the  whole  time  ;  but  I  was,  when  the  Judge  gave  the 
decifion  ;  the  reafon  alfigned  by  the  Court  was,  that  the  requeft 
made  by  McfTrs.  Pettit  and  Bayard,  for  the  poQponement  of  a 
decifion,  until  they  could  procure  the  accounts  from  Nova 
Scotia,  -was  a  reafon  able  rt  quell. 

D.  The  witnefs  will  flate,  whether  Mr.  Bayard  had,  from 
him,  or  any  other  perfon,  notice  of  the  appointment  of  Mr. 
Haflett  as  an  umpire,  before  he  faw  him  in  the  room  ? 

H,  He  had  it  not  from  me. 

n.  What  time  elapfed  between  Mr.  Haflett's  appointment, 
and  his  attendance  to  the  bufinefs  ? 

IT.  Perhaps,  fir,  about  one  hour  from  the  time  of  the  ap. 
pointment,  until  Mr.   Haflett  come. 

n.  Whether  after  they  had  agreed  on  the  nomination  of 
Mr.  Haflett,  the  referees  did  not  leave  the  room  in  which  they 
■were  previoufiy  fitting,  to  go  into  the  cofFee-room  ? 

//.  If  my  memory  ferves  me,  fir,  we  had  not  gone  up  to  the 
room  ;  we  were  b£:lo>v,  and  were  informed  that  Mr.  Ralilou 
would  not  attend. 

D.  I  aflc  the  witnefs,  whether  from  what  he  has  laft  faid,  he 
means  the  room  on  the  right  hand  ? 

H.  fes,  fir  ;  in  the  room  on  the  right  hand,  if  my  memory 
ferves  me. 

D.  Whether  this  nomination  in  the  coflTee-ro'^m  was  previous 
to  going  up  into  the  room  where  they  ufually  fat  ? 

H.  Yes,  fir,  it  was  previous  to  our  going  up. 
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B,  I  wifli  the  wltnefs  to  f>ate,  whether  they  went  up  into 
the  room  in  which  they  ufuully  fat,  before  or  after  Mr.  Haflett 
joined  them  ? 

//.  If  my  memory  ferves  mv»,  we  did  not  go  up  to  the  room 
•where  we  commonly  met,  until  Mr.  Pafl'more  returned,  and 
told  us  that  Mr.  Haflett  had  agreed  to  ferve  ;  we  then  went  up 
before  Mr.  Haflett  arrivfd. 

D.  I  widi  the  witnefs  to  flate,  whether  the  meeting  of  that 
evening  did,  or  did  not,  depend  upon  Mr.  Hailettt's  accepting 
his  appointment  as  an  umpire  ? 

H.  In  the  firft  place,  I  would  obferve,  it  was  not  In  the  even- 
ing ;  it  was  about  coffee-honfe  hours  ;  about  12  o'clock.  Be- 
fore I  went  to  tlie  coffee-honfe,  I  did  not  know  but  Mr.  RalRon 
would  ferve.  We  knew  of  no  other  way  than  if  Mr.  Hafleit 
had  not  accepted,  v/e  mud  have  adjourned. 

D.  I  alk  the  witnefs,  whether  Meffrs.  Pettit  and  Bayard,  or 
either  of  them,  had  notice  of  Mr.  Hafictt's  appointment  as  an 
umpire  ? 

H.  I  thought,  fir,  I  anfwered  thnt  queflion  before.  I  have 
no  knowledge,  except  wh:^t  Mr.  Paffmore  faid.  But  with  re- 
fpeA  to  Meffrs.  Pettit  and  Bayard,  I  do  not  know  that  they 
were  made  acquainted  v/ith  it. 

D.  I  wifli  to  know  from  the  witnefs,  whether  Mr.  Bayard 
was  prefent  at  any  part  of  the  examination  of  Phillips,  the  fliip- 
carpenter,  and  whether  any  opportunity  was  given  him  to  exa- 
mine him  ? 

H.  I  obferved  in  the  former  part  of  my  teflimony,  I  think, 
that  Mr.  Bayard  did  not  come,  until  Mr.  Phillips  went  away. 
I  believe  he  was  only  once  there. 

D.  I  wifli  the  witnefs  to  fay  whether  Mr.  Bayard  ever'  had 
an  opportunity   to  examine  the  pilot  ? 

H.  With  refps£l  to  the  pilot  is  not  in  teflimony  before  yoa. 

D.  I  oeg  to  be  underflood — all  I  mean  is,  had  Mr.  Bayard 
any  opportunity  to  examine  the  pilot  ? 

//.  I  believe  I  obferved  in  what  I  faid  upon  that  fub  je<5\,  that 
Mr.  Pearce  did    not  come  till  after  the  pilot  had  gone  away. 

D.  I  afk  the  witnefs  whether  Mr.  Bayard  did,  or  did  not  ap- 
pear much  fiirprized  after  he  had  entered  the  room  to  find  the 
umpire  there  and  Mr.  Paffmore  reading  papers  to  them  ? 

H.  I  have  mentioned  in  the  former  part  of  my  teRlmony 
that  Mr.  Bayard  came  to  tlie  door  apparently  as  looking  for 
iomebody  )  whether  he  was  furprized  or  not  I  cannot  fay. 
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D.  I  wifh  the  witnefs  to  flatc  whether  he  did  not  obfervc 
himfelf  to  Mr.  Bayard,  when  he  was  about  to  retreat  from  the 
room,  and  called  to  lum  telling  him,  "  come  in  Mr.  Bayard 
vve  are  on  your  buiinefs  ? 

H.  I  recollecl  Mr.  Bayard's  coming  to  the  door,  whether  it 
•was  fliut  or  not  I  cannot  fay  ;  but  1  think  it  was  upon  a  jar, 
it"  my  memory  ferves  me.  If  my  memory  ferves  me,  I  was 
lining*  with  my  fide  to  the  door,  looked  round  and  faw  it  was 
Mr.  Bayaid  ;  as  1  obfervcd  before  he  feemed  to  be  looking  for 
fomebody  ;  1  think  1  fpoke  to  him  and  alked  him  to  come  in. 
I  do  not  recoiled  that  he  appeared  to  wifli  to  retreat,  if  my 
memory  ferves  me. 

Z).  I  afk  the  witnefs  whether  he  had  been  examined  before 
on  this  qucllion  in  the   Supreme  Court  ? 

H.  I  might  have,  fir. 

D.  I  afk  the  witnefs  whetker  he  can  recolle<5l  that  it  was  ever 
fuggefled  that  Mr.  Bayard  agreed  to  the  choice  of  ihe  umpire  ? 

Ii.  I  do  notreco]led\,fir,  that  I  did,  in  any  other  way  than  by 
infetence,  in  his  fitting  down  on  the  bnfinefs  ;  for,  as  I  laid  be- 
fore,! did  not  know  that  he  had  ever  been  confuhed,  as  to  that 
bufincfs. 

D.  Whether,  at  any  time,  and  at  what  time,  he  heard  of  the 
difference  between  the  agreement  and  the  rule  of  Courtj  for  the 
arbitration  ? 

H.  I  don't  recoiled,  fir. 

D.  It  appears,  Mr.  Speaker,  that  the  agreement  was  to  fub- 
mit  the  matter  in  difpute  to  Mr.  Pearce  and  Mr.  Henry,  and 
they  were  to  decide  ;  upon  carrying  the  agreement  to  the  protho- 
jiotary's  ofiicc,  the  rule  was  iOued  giving  a  power  to  choofe  an 
umpire,  and  the  rule  was  ilfued  with  this  error  ;  I  wifli  to  know 
ac  what  time  the  Avilnefs  was  informed  of  the  variance  between 
the  agreement  entered  into  and  the  lule  that  iffutd  to  the  re- 
ferees ? 

H.  I  tiiink,  fir,  1  never  heard  of  the  rule  of  Court  being 
taken  out.  'till  Mr.  Paffinore  informed  me  he  had  taken  tlis  li- 
berty to  make  ufe  of  niv  name  as  an  arbitrator. 

i}.  I  afk  the  witnefs,  whether  he  ever  heard  of  the  difTsr- 
ence  between  the  agreement  and  the  rule  of  Court  ? 

H.  I  never,  fir,  at  any  time,  wlille  I  was  adling  as  a  referee 
under  the  rule  of  Court  iflued  for  that  purpofe,  imdei  flood  it 
in  any  other  way — (that  rule  under  vvhich  we  adled) — than  that 
if  we  did  not  agree,  we  were  authorized  to  choofe  an  umpire  ; 
I  never  heard  that  there  was  none  [no  authority]  until  alter 
the  execution  was  fet  afide  ;  but  certainly  not  'liil  after  the 
•dward  was  entered  in  the  oiEce. 
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D.  I  wifh  the  witnefs  to  Qatff,  whether  Thomas  Paffmori  in- 
formed him  he  had  ever  applif-d  at  the  prothoiiotary's  office  fof 
ail  execiuion,  and  was  refuted  ;  if  fo,  at  what  time  was  ths 
application  made  ? 

H.  If  my  memory  ferves  me,  I  think  Mr.  PafTmore  merttion- 
ed  to  me,  that  an  exfcution  had  been  granted,  but  1  never  did 
— never  heaid  him  fay  that  any  objetl'rons  had  been  made  by* 
the  prothonotary,  to  granting  the  execution. 

D.  I  will  now  transfer  the  aittention  of  the  Court  to  the 
criminal  p:irt  of  the  profecution.  I  wiih  the  witnefs  to  (Ute, 
whether  he  is  pofitive  or  corre£\,  that  the  fact  of  the  contempt 
was  proved  or  acknov/ledged  before  the  Court,  before  he  heard 
the  Chief  JuRice  call  for  Palfinore,  and  ('efcribe  the  enor- 
mity of  the  libel,  and  fay  that  it  required  great  atonement  ? 

H,  I  do  not  recoiled^,  fir,  that  any  thing  had  come  to  my 
knowledge,  that  could  make  me  have  an  idea  that  the  con*- 
tempt  could  be  proved.  With  refpeft  to  the  order  of  time,  I 
think  the  firft  time  I  was  in  the  Supreme  Court,  was  the  dny  ort 
which  the  rule  was  applied  for  to  0  w  caufe  ;  I  was  not  iti 
the  Court  again,  until  the  day  on  which  Mr.  FalTniore  was  cal= 
led  up. 

D.  I  afk  the  witnefs,  in  what  part  of  the  Court  he  was  when 
PafTmore  was  called  up  ;   whether  within  the  bar,    or  without? 

H.  I  cannot  fay,  fir,  particularly  what  part  of  the  Court  I 
had  been  in  ;  but  I  recoll-A  well  another  time  attending  the 
Court,  as  the  feturity  of  Mr.  Paffmore  ;  I  was  then  within  the 
bar,  • 

D.  I  wifii  the  witnefs  to  flate,  whether  his  memory  will  ena- 
ble him  to  recoHedt  what  fell  from  me  while  I  was  addreffina- 
the  Court,  in  behalf  of  the  attachment  ;  if  I  did  not  fay,  when 
Mr.  Mjfes  Levy  wiflied  interrogotories  to  be  filed,  that  having 
proved  the  contempt,  it  was  a  matter  of  privilege,  and  not  our 
duty  to  exhibit  them  ? 

H.  I  recolleft  after  Mr.  Paltmore  had' been  called  up,  ami 
received  his  reprimand,  Mr.  Mofes  Levy,  his  counfel,  hoped 
Mr,  Paffmore  would  fintl  an  opportuui  y  of  exCiilpating  himfclf 
in  the  ufual  way,  and  made  fome  other  obfcrvations,  to  wiiich 
Mr.  Dallas  faid,  that  th.tt  was  not  neceffary,  all  that  Mr.  Paff- 
more had  to  do,  was  to  own  the  htnd  writing,  and  if  fo,  the 
Court  might  proceed  to  pafs  fentence. 

D.  The  witnefs  is  perfectly  correft  ;  I  aft:  him  whether  be 
can  recolieft  ftill  further,  that  1  ftated  that  Paffmore  had  ac- 
knowledged the  fad  chaigrd  ? 

H.  I  do  not  recolle(fl  that  it  appeared  in  Court,  that  Mr. 
Paffmore  ever  acknowledged  having  b«en  guilty  of  a  contempt  ? 

M 
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D.  I  wlfh  the  witnefs  to  (late,  whether  Mr.  Pa-fTmore,  by 
hlmfelf,  or  by  his  counfel,  had  not  acknowledged  the  pofling; 
up  and  figning  the  paper  ? 

H.  It  is  very  pofTible  ;  I  really  cannot  charge  my  memory 
■whether  he  did,  or  did  not.  He  might  have  acknowledged  that 
he  Ggned  it. 

D.  I  afk  the  witnefs,  whether  he  heard  Mr.  Mofcs  Levy 
fay,  "  if  he  was  not  permitted  to  be  heard  in  favor  of  his  cl'i- 
cnt,  he  would  fit  down  and  fay  no  more  ? 

H.  The  fpeaker  will  obferve,  that  the  anfwer  to  this  qiiellion 
■will  apply  to  another  time,  not  to  the  tirr.e  that  I  was  in  Court, 
when  Mr.  PafTmore  was  called  up  to  anfwer  to  the  interroga- 
tories. After  the  interrogatories  had  been  gone  through  with, 
and  the  anfwcrs  of  Mr.  PaiTmore,  Mr.  Moles  Levy  rofe  and 
addreffed  the  Court,  as  1  think  I  have  obfervcdiu  a  formerpart 
of  my  teflimony  ;  Mr.  Levy  was  interrupted,  and  appeared 
hurt  and  chagrined,  and  faid  that  if  he  had  not  Kiberiy  to  fpeak 
for  his  client,  he  would  fit  down. 

D.  I  aflc  the  witnefs  whether,  in  the  courfe  ofthe  argument, 
Mr.  Levy  had  not  fufFered  frequent  interruptions  from  the  op- 
pofing  counfel  ? 

H.  Yes,  fir,  he  did  ;  and  1  think  the  oppofite  counfel  q-ioted 
feveral  authorities,  to  fhew  that  his  arguments  did  not  apply  to 
the  queftion  ;  after  which,  Mr.  Paffniore's  counfel  quoted  fe- 
veral authorities,  to  (l>ew  that  the  anfwers  were  fufficient  to 
purge  the  contempt — and,  I  think,  in  particular,  Judge  Black- 
fione. 

D.  I  now  put  It  to  the  candor  of  the  witnefs  to  fay  whether 
the  m^anner  of  the  Court,  in  interrupting  Mr.  Levy  was  rude, 
tngry  or   improper  ? 

H.  This  is  a  que(\ion,  T^Tr.  Speaker,  of  mere  matter  of  opi- 
nion, which  I  am  forry  I  have  to  anfwer  ;  but  as  truth  is  n?- 
ceffary  in  all  things  I  muft  fay,  that  the  interruptions  appeared 
very  rude.  The  gentlemen  feemed  to  fpeak  at  one  and  the 
fame  time,  and  feemed  agitated  and  difpleafed. 

Mr.  BoiLKAU.  Mr.  Henry  has  ftated  that  Mr.  Levy  was 
frequently  interrupted  in  the  courfe  of  his  argument;  I  wifh 
him  to  flate  whether  thofe  interruptions  proceeded  from  all  or 
only  one  of  the  gentlemen  ot  the  bench  ;  or  whether  they  pro- 
ceeded from  the  bar  ? 

H.  I  only  allude  to  Judge  Ycates  and  Judge  Smith  j  I  do 
not  recollcdl  of  Judge  Shippen. 

B.  I  afk  the  witnefs  whether  fince  that  time  he  has  ever  heard 
Mr.  Mof«a  Levy  complain  of  the  ruckncfs  of  the  iiucvruptioa? 
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H.  No,  fir,  I  never  have  ;  I  never  had  an  opportunity  of 
talking  with  Mr.  Levy  on  the  fubjeft. 

D.  I  wifh  to  aflc  the  witnefs  whether  he  does  not  recoiled 
the  Court  alTignecL  a  variety  of  reafons  bclide  that  one  of  Mr. 
Bayard's  not  having  been  furnifhed  with  accounts  of  the  re- 
pairs, as  the  reafon  for  fctting  the  award  afide  ? 

H.  To  the  firft  part  of  the  quedion  I  anfwer,  the  Judges 
did  not  complain  that  Mr,  Bayard  had  not  time  to  procure  the 
accounts,  but  he  affigned  it  as  a  reafon  that  he  had  not  been 
furniflied  with  the  papers.  With  refpeft  to  the  obfervations 
made  by  the  Court,  the  judge  made  feveral  and  was  pleafed  to 
fay  that  the  gentlemen  to  whom  the  bufinefs  had  been  referred, 
were  gentlemen  of  underflanding  and  information. 

D.  I  alk  the  witnefs  whether  the  teftimony  of  Phillips,  the 
fiiipcarpenter,  did  not  prove  that  all  the  repairs  were  made  on 
the  upper  works  of  the  veffel? 

H.  No,  lir,  I  do  not  recolledl  that  to  have  been  the  cafe, 
but  I  recolledl  the  Chief  Juftice  addrefling  himfelf  to  me,  and 
alked  me  the  reafons  for  palling  my  judgment,  for  I  told  him 
the  teftimony  of  the  Ihipcaipenter  proved  that  the  vclTel  was 
fea-worthy.  After  that  the  Judges  expreffed  their  fentiments 
in  favor  of  my  judgment. 

D.  I  wi(h  the  witnefs  to  ftate  whether  Phillips  did  not  make 
an  affidavit  of  the  fadls  ? 

H,  Yes,  fir,  it  was  fworn  to  before  Clement  Biddle,  I  think. 

Mr.  Rodney.  I  will  alk  the  witnefs  one  or  two  queftioTH 
more.  Whether  the  referees  proceeded  on  the  grounds  of  Phil- 
lips's affidavit  or  on  his  teftimony  ? 

H.  I  did  not  look  upon  the  examination  taken  before  the  re- 
ferees to  be  any  thing  more  than  a  corroboration  of  what  he 
had  previouUy  given  on  oath. 

R.  Was  his  examination  the  fame  with  his  affidavit  ? 
H.  Much  the  fame. 

R.  I  think  the  witnefs  faid  before,  that  when  examining 
Mr.  Phillips,  he  had  mentioned  fomething  to  him  about  a  voy- 
age to  Europe  ;   I  would  wifh  him  to  repeat  that  part  ? 

//.  As  to  the  queflion  I  afked  Mr.  Phillips,  as  to  whether 
if  he  was  inclined  to  go  to  any  didant  port  in  Europe,  whether 
l.e  would  have  gone  in  that  veffel  ;  he  anfwered  that  he  would 
as  foon  as  in  any  other  veffel  in  port. 

R.  I  think  the  witnefs  has  Hated  that  Mr.  Bayard  was  not 
prefent  at  the  examination  of  Phillips  ;  I  afk  the  witnefs  whe- 
ther Mr.  Bayard,  if  he  had  thought   proper   to   attend,  might 
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liave  had  a  full  and  fair  opportunity  of  examining  him  himfelf  j 
^pd  whether  he  might  hayc  attended,  if  he  had  thouglit  proper  I 

B.  Yes. 

R.  Mt.  Henry,  you  have  been  aiked  by  the  oppofite  counfels 
what  you  would  have  done  if  Mr.  Haflett  had  not  attended  ; 
I  afl:  you  whether,  if  Mr.  Haflett  had  not  come,  the  referees, 
Vi^ould  have  adjourned  to  meet  again  ? 

JJ.  Certainly,  f.r. 

R,  I  afk  the  witnefs  whether  Mr.  Bayard  was  prtfent  at  thi 
time  of  adjournment  of  the  previous  meeting? 

H.  I  do  not  recolledt,  fir  ;   I  think  he  was  not. 

R.  Was  he  prefent  at  (he  meeting  previous  to  that? 

H.  If  my  memory  ferves  me,  I  believe  he  was  ;  we  had  five 
fii'?etings,  three  of  which  I  am  confident  he  was  at. 

R.  The  witnefs  has  faid  that  the  pilot  gave  a  ftatement  in 
writing  j  I  afk  him,  did  not  the  referees  rejctl  the  pl^ot's  Ilatg- 
ilicnt  ? 

H.  I  really  do  not  know. 

fi.  Did  they  receive  it  as  teflimony? 

H.  "Ko,  fir;  not  as  teflimony  ;  it  was  confidered  as  a  mere 
account  of  what  had  taken  place  in  the  river. 

R,  Mr.  Rodney.  Wc  (hall  next  proceed  to  the  examination 
pf  M'llliam  Haflett. 

William  HASLztr — sworn. 

Mr.  Rodney.  I  wifh  the  witnefs  to  relate  to  the  Court  all 
the  fafts  hs  knows  that  relate  to  the  fubjed  now  before  them. 

Mr.  Haslett.  My  firfl  meeting,  fir,  with  Mr.  Henry  and 
Mr.  Pearce  was  at  the  cnfFte-houfe,  about  the  latter  end  of 
July  1802.  1. found  them  together  with  Mr.  Pafl'more  fitting 
in  a  room  of  the  cnffce-hoiifc,  up  flairs  ;  I  fat  down  with  them, 
and  they  proceeded  to  give  me  a  (latement  of  the  c?fe  fubmitted 
tP  them  ;  Mr.  Bayard  was  not  prefent,  nor  did  I  know  at  what 
hour  the  parties  intetcfied  were  to  meet  the  referees  ;  not  long 
after  1  had  taken  my  feat  at  the  table  Mr.  Bayard  came  to  the 
room  door  and  expreffed  a  degree  of  furpriae  at  finding  Mr. 
Paffmore  with  the  referees  without  his  knowledge.  Mr.  Bay- 
ard then  came  into  the  room  and  fat  down  with  us,  at  the 
table,  and  we  entered  upon  the  bufinefs  immediately  ;  all  the 
^ellimony,  J  believe,  that  had  been  exhibited  to  the  arbitrators 
■was  laid  before  me,  I  found  Mr.  Henry  and  Mr.  Pearce  were 
of  dilfc-rent  opinions,  and  that  the  qucflions,  at  If  aft  the  pri»- 
cipal  queliions,  in  difpatc  were,   whether   the  velTel  was  fea» 
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worthy  at  the  time  of  her  failing  and  whether  Mr.  Paffmore 
had  exhibited  all  the  documents  that  were  neceffary  and  proper  ; 
after  hearing  what  Mr.  Paffnioie  and  Mr.  Bi^yaid  had  to  lay, 
and  Mr.  Henry  and  Mr.  Pearce  having  each  exprelTcd  their 
opinions  relative  to  the  bufinefs,  1  requeued  time  to  deliberate 
upon  ihe  fiibjedt,  finding  it  depended  altogether  on  my  opinion  ; 
and  we  agreed  to  adjourn  to  a  future  day  ;  before  the  next 
roteting  1  was  enabled  to  m?ke  up  my  mind  wiih  refpec\  to  the 
opinion  that  I  was  to  give  ;  I  communicated  this  to  Mr.  Hen- 
ry and  Mr.  Pearce,  informing  them  at  the  fame  time,  that  I 
was  ready  to  lign  an  award  in  favor  of  the  plaintiff;  Mr. 
Pearce  declined  to  fign  the  award  with  us  ;  at  the  next  meet- 
ing Mr.  Pearce  was  not  prefent,  then  Mr.  Henry  and  myfelf 
drew  up  an  award  and  figned  it  ;  I  do  not  recoiled  any  thing 
further,  fir,  relative  to  the  bufinefs  before  the  Court  j  if  quef- 
tions  are  propofed  I  will  endeavor  to  anfwer  them. 

B.  I  afk  tlie  witnefs  whether  Mr.  Bayard  by  hi?  aifts  and 
condu(^\  before  the  referees  did  not  nrdfufell  a  knowledge  that 
Mr.  Hailett  was  aAing  as  umpire  ? 

if.  Mr.  Bayard,  to  the  beft  of  my  recollection,  when  he  en- 
tered the  room,  affeded  not  to  have  any  previous  knowledge 
of  the  meeting  ;  he  fat  down  with  us  however  at  the  table  and 
entered  into  a  difcnffion  of  the  merits  of  the  cafe  generally, 

/?,  I  wffli  the  witnefs  to  (late  whether  at  any  time  previous 
to  the  difcuffion  Mr.  Bayard  Hated  any  cafes  as  applicable  to 
the  cafe  before  you  ? 

iT,  Yf-s,  fir;  Mr.  Pearce  quoted  from  Park  on  infurance, 
two  or  three  cafes,  which  he  thought  were  fimilar  to  the  cafe 
■we  had  before  us,  and  Mr.  Bayard  joined  with  Mr.  Pearce  in 
ojjinion  that  they  were  fimilar. 

i?.  I  aik  the  witnefs,  whether  he  did  not  flate  fome  cafes  to 
Mr.  Bayard  a!fo  ? 

B.  I  do  not  recoiled  whether  it  was  direded  to  Mr.  Bayard 
or  Mr.  Pearce  ;  and  to  the  beft  of  my  recoUedion,  I  fpoke  to 
them  in  turn. 

i?.  The  witnefs  will  Aate  to  the  Court,  whether  Mr.  Bayard 
went  into  an  argument  of  the  merits  of  the  cafe? 

if.  Yes,  fir;  to  the  beft  of  my  recolledion,  Mr.  Bayard 
brought  forward  his  objedioiis  to  Mr.  Paffmore's  claim,  and 
gave  the  reafons  upon  which  they  were  founded. 

i?.  I  afk  the  witnefs  whether  Mr.  Bayard  was  prefent  hlm- 
felf  and  the  two  referees  during  the  whole  time  of  this  meeting, 
and  whether  he  was  not  notified  of  the  fubfequent  meeting  ? 

H.  As  far  as  my  recoUedion  ferves  me  at  this  didant  peri- 
od, Mr.  Bayard  did  not  ftay  with  us  all  the  time,  aud  was  not 
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pfcfent  at  the  adjournment.  He  requeued  when  he  left  the 
room,  that  the  referees  would  not  decide  until  all  the  papert 
from  Shelburne  were  brought  forward. 

i?.  Did  the  referees  give  any  anfwcr  to  that  requeft  at  thi^t 
time  ? 

H.  Not  to  the  beft  of  my  rccolledlion. 

R»  Did  Mr.  Bayard  leave  the  room  of  his  own  accord  ? 

H,  Yes,  fir. 

R.  The  witfiefs  will  ftate  to  the  Court  whether  Mr.  Paff- 
Koie  attended  the  lad  meeting  when  they  made  out  the  award  ? 

H.  I  think  he  was  prefent,  as  far  as  my  rccolledlion  ferves 
me,  he  was. 

R.  Had  Mr.  Bayard  complained  to  the  referees,  that  he  had 
not  as  fair  a  chance  as  Mr.  Paffmorc,  of  Knowing  the  meeting  ? 

H.  Mr.  Pearce,  who  was  chofen  by  Mr.  Bayard,  was  pre- 
fent ;  and,  I  think  it  probable,  he  would  give  notice. 

/?.  If  Mr.  Bayard  had  remained  in  the  room,  would  he  not 
have  had  as  fair  an  opportunity  of  knowing  the  next  meeting, 
as  Mr.  Paffiuore  ? 

H.  Yes,  fir,  any  perfon  in  the  room  would  have  known  when 
and  where  the  meeting  was  to  be. 

R.  I  wifh  the  witncfs  to  ftate,  whether  he  was  prefent  in 
the  Supreme  Court,  when  Mr.  PaCfmore  was  cited  to  appear 
before  the  Court,  on  an  attachment  for  a  contempt  ;  if  he  was, 
I  wilhhim  to  relate  was  pafTed  there  ? 

H.  I  was  not  in  Court,  nor  do  I  know  any  thing  of  what 
happened  in  Court.  1  was  examined  in  Court,  relative  to  the 
exceptions  ;  but  have  no  knowledge  relative  to  the  other  part 
ef  the  bufinefa  of  .Mr.  PafTmore  with  the  Court. 

CROSS    KXAMINED, 

Mr.  Dallas.  The  witncfs  will  ftate,  who  apprized  him  of 
his  being  nominated  an  umpire,  where  he  was,  when  he  re- 
ceived the  notice,  and  how  foon  after  he  attended  the  meeting 

of  the  arbitrators  ? 

H.  Mr.  Paffiiiore  called  upon  me  at  my  countlng-houfe,  and 
informed  me  that  I  had  been  nominated  umpire,  and  rtquefted 
nie  to  meet  the  arbitrators  fome  time  about  12  o'clock — in  a 
very  fliort  time  from  the  lime,  when  Mr.  PafTmore  left  me,  I 
met  the  arbitrators. 

D.  Can  the  witncfs  afcertain  the  time  j  was  it  half  an  ho*", 
or  more. 
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H.  I  caanot  recolka,  fir,  preclfely  the  time  ;  I  rather  am 
inclined  to  believe  that  it  was  not  more  than  an  hour  at  fariheft. 

D.  I  alk  the  witneTs,  whether  upon  his  joining  the  referees, 
any  rule  or  rules  of  Court  were  fhcwn  to  him  ? 

H.   I   am  not  able  to  recolleft,    fir,   particularly   whether  I 
read  the   rule  of   Court  ;  but    the  impreflion  on  my  mind   is, 
that  it  was  among  the  papers. 

D.  Whether  there  was  one  or  two  rules  ? 

H.  I  really  cannot  recolledl,  fir,  whether  there  was  one  or 
more. 

D.  Was  there  any  documents,  and  what  were  the  documents 
read  by  Mr.  PalTmore,  or  perufed  by  himfelf  at  that,  or  any 
other  meeting  ? 

H,  Yes,  fir  ;  I  recolle£l  there  was  the  policy  of  infurance, 
the  captain's  proteft,  the  furvey  held  on  the  veffel  at  Shel- 
burne,  the  teftimony  of  Mr.  Phillips,  with  his  qualification,  a 
paper  on  which  was  written  a  flatement  of  tlie  pilot  on  board 
the  veiTel  which  run  foul  of  the  brig,  and  which  was.  fuppofed 
to  have  been  loft,  the  letter  of  abandonment,  and  Mr.  Paff- 
more's  relinquifbment  to  the  underwriters. 

D.  I  wilh  Mr.  HaAett  to  (late,  whether  he  ever  had  an  op- 
portunity to  examine  Mr.  Phillips  himfelf  ? 

H.  Mr.  PlilUips,  I  think,  to  the  bed  of  my  recolledlion,  was 
in  the  room  when   I  firll  entered  it. 

D.  I  wifii  the  witnefs  to  fay,  whether  he  examined  Phillips  ? 

H,  I  heard  Mr.  Phillips  fay  all  that  he  had  to  fay — which  I 
recoiled  was,  that  he  had  given  her  all  the  repairs  nccefTary  to 
proceed  on   her  intended  voyage. 

D.  Does  the  witnefs  recollect,  whether  the  referees  told  hini 
they  had  examined  Phillips  before  ? 

H.  I  really  cannot  recoiled,  fir,  whether  they  informed  me 
or  not. 

D.  May  it  pleafe  the  Court,  Mr.  Henry  has  flated  that  Phil- 
lips was  examined  before  the  appointment  of  the  umpire  ;  per- 
haps Mr.  Haflett  will  be  able  to  fay,  whether  Mr.  Phillips 
was  in  the  room  or  not,  when  he  came  in  ? 

H.  I  think,  fi-,  I  am  clear  in  my  recolledion,  that  Mr. 
Phillips  was  in  the  room  when  I  entered  ;  and,  altho'  I  be-, 
licve  Mr.  Piiillip's  teflimony  was  in  writing,  I  do  not  recoiled 
that  he  added  any  thing  to  it. 

D.  Mr.  Haflett,  you  have  mentioned  that  the  ftatcment  of 
the  pilot  was  communicated  to  you  by  the  referees  ;  ^^'^  7°'-* 
ever  examine  the  pilot  yourfelf  ? 
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H.  No,  fir  ;  I  never  faw  the  pilot  ;  t  never  confidered  it  as 
teftimony  ;  a  (latement  in  writing,  not  given  on  oath,  was  not 
entitled  to  confideration. 

D.  Did  you  fee  an  affidavit  made  by  Thomas  Paffmore,  a- 
inong  the  papers  handed  to  you  for  your  infpeftion  ? 

K.  I  think  there  was  a  ptper  of  that  defcription,  but  I  real- 
ly have  not  a  clear  recolledlion  of  what  fubRance  it  was. 

D.   Did    Mr.  B'lyard  ever  fee  it  ? 

H.  It  was  on  the  table  araongfl  the  other  papers,  when  Mr. 
Bayard  was  in  the  room  ;  but  I  do  not  know  wiiether  he  faW 
k  or  not. 

H.  Was  it  among"  the  papers  Mr.  Paffmore  was  reading  to 
the  referees,  when  Mr.    Bayasd  came  into  the  room  ? 

H.   I  believe  it  was,  fir. 

D'  I  wiHi  Mr.  Haflett  to  fiate,  whether  before  Mr.  Bayard 
came  into  the  room,  and  while  Mr.  Paffmore  was  there,  he  did 
not  receive  a  fiatement  of  the  cafe  ? 

H.  I  cannot  recoiled,  fir,  perfeclly  what  happened  between 
the  time  I  entered  the  room,  and  the  time  that  Mr.  Bayard 
caine  in.  I  recoUeifl  when  Mr.  Bayard  came,  they  had  pro- 
ceeded, but  whether  upon  the  meiits  of  the  cafe,  I  cannot  fay, 

D.  I  v.-ifo  the  witnefs  to  flare,  whether  he  has  been  examin- 
ed on  this  quellion  before  ? 

H.  I  was  examined  before  the  Court  in  Philadelphia,  and 
muit  confefs,  that  my  recolledion,  with  refpeft  to  many  things, 
may  be  incorre£l.  I  had  not  the  lead  thought  of  being  called 
as  a  witnefs  in  this  cafe. 

D.  I  aj]c  Mr.  Haflett,  whether  he  did  not,  in  making  up 
his  mind  on  the  fads,  reft  upon  the  ilatement  ef  the  other  re- 
ferees ? 

H.  No,  fir;  I  think  I  arr!  perfedly  clear  in  dating  that  I 
•was  fo  impreffed  with  the  importance  of  my  fituation  ;  and  that 
as  the  whole  reded  on  me,  I  was  more  particular  in  reading 
books  on  infurance;  I  had  Parke,  and  called  upon  Mr.  Biddle, 
and  alfo  called  on  Mr.  Shoemaker  for  their  opinions  ;  and  it 
was  fome  days  before  our  next  meeting  that  I  vvas  determined 
in  my  opinion. 

Z).  I  widi  the  witnefs  to  date  whether  each  of  the  parties 
went  into  a  diicudion  of  their  refpedive  claims  ? 

H.  Yes,  fir  ;   I  believe  that  was  the  cafe. 

D.  Whether  or  not  he  was  examined  on  the  fubjed  fince  his 
examination  before  the  Siipresiic  Court  ? 
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H.  My  iafl  examination  was  lafl  winter  before  the  honora" 
ble  the  Houfe  of  lleprefentatives. 

D.  When  were  you  laft  examined  in  a  Court  upon  the  fub* 
jcA  ? 

H,   I  really  cannot  recollecl  the  time. 

D.  I  afk  the  witnefs  whether  between  his  examination  in 
March  1803  and  the  prefcnt  time,  he  had  any  conference  with 
the  other  r^fferees  ? 

H.   1  do  not  recolieft  any  thing  on  the  fubjedl. 

D.  Whether  he  haJ  any  converfation  with  any  other  perfors 
on  the  fubjed  ? 

H.  I  cannot  recoiled  that  I  had  any  conference  on  the  fub- 
jed. 

Adjourned  'till  10  o'clock  to-morrow,  A.  M. 


Thursday,  January  lOih,    1805. 

%1r.  I^ODNKY,   Mr.  Speaker,   I  underwood  the  witnefs  who' 
3S  examined  laft  on  yellerday,    having  refreflied  his   meniorv, 

by  a  reference  to  notes  which  have  been  (hewn  to  him,wilhes 

to  e^fplain  ;   I  wifti  him  to  be  called  forward. 


wa 


Mr.  Haslftt.  I  would  beg  leave  to  ftate,  fir,  that  when 
I  appeared  before  the  Court  yellerday,  1  did  not  think  it  necef- 
fary  to  give  a  full  ftatement,  as  to  the  motives  of  my  decilion, 
on  the  reference  ;  but,  on  refleding  on  the  queftion  put  to  me 
Dy  Mr.  Dallas,  whether  as  an  umpire,  I  did  not  make  up  my 
mind,  from  the  ftatement  of  the  referees,  and  as  I  have  affifted 
niy  recolleaion  by  a  reference  to  fome  notes,  I  wifli  to  ftate 
more  fpecific-ally.  If  Mr.  Dallas  will  pleafe  to  repeat  the  quef- 
tion,  I  will  endeavor  to  anfwer  it. 

iVIr.  Dallas.  I  wifti  him  to  ftate,  whether  as  an  umpire,  he 
made  up  his  mind  from  the  papers  fubmitted  to  him,  or  the 
Itatements  of  the  referees  ? 

H.  I  beg  leave  ro  ftate,  that  I  did  not  at  the  time  deem  it 
Jiec.^ffary  to  receive  a  ftatement  from  the  parties,  or  from  the 
reterees.  For  the  information  of  Meffrs.  Henry  and  Pearce,  I 
■w-ote  a  letter  to  them,  apprizing  them  of  mv  determination  : 
It  the  Court  Will  indulge  me,  I  will  read  the  letter  ? 

_,   _  Philadelphia,  August  ^thy    1802. 

AleiTrs,  Henry  &  Pearce, 

Gentlemen, 
As  'f  mqv  nnt  be  in  my   power  to   meet  you  to-morrow,   at 
*..c  cotiee-hoaie,    I   uke  the  liberty  of  handing   you  the  only 

N 
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opinion  I  can  form,  after  the  moft  mature  deliberation,  in  the 
cafe  between  Thomas  Pallmore  and  the  underwriters,  on  the 
brig  Minerva. 

From  the  teftimony  of  the  fliip^carpenter  who  repaired  the  Mi- 
nerva previous  to  her  failing,  and  there  being  no  intimation 
given  in  the  report  of  the  furveyors,  of  any  laient  deftcl  in 
the  veffcl  to  which  the  Ieal<  and  other  misfortunes  might,  or 
ouglit  to  be  attributed  ;  I  am  of  opinion,  that  Ihe  was  fea« 
worthy  at  the  time  of  her  failing. 

In  looking  over  Park,  on  infurance,  1  find  the  following  re- 
iTiark,  page  25  1 — "  Every  fi;ip  infured,  muft  be  tight,  (launch, 
&c.  but,  it  is  fuiEcient,  if  Ihe  be  To  at  the  time  cf  her  failing, 
(he  n)ay  ceafe  to  be  fo  twenty-four  hours  after  her  departure, 
and  yet  the  underwj  iters  will  continue  liable." 

From  the  captain's  proteH,  and  other  teftimony,  it  appears 
rcafonable  to  conclude, that  tke  accident  the  Minerva  met  with 
in  the  Delaware,  was  the  principal  caufe  of  the  leak  and  other 
circumltances  which  broke  up  the  voyage.  1  am,  therefore,  of 
opinion,  that  the  cafe  is  widely  difi^erent  from  that  (alledged 
to  be  in  point  by  Mr.  Pearce)  of  the  Mill's  frigate.  1  have 
carefully  examined  this  cafe,  and  find  the  following  circumiian- 
ccs  fet  forth,  Park  on  infurance,  page  256 — "  1  he  Mill's  fri- 
gate failed  from,  Nevis,  6th  July,  at  8  P.  M.  and  the  next 
day  at  4  P.  M.  without  any  bad  weather,  or  extraordinary 
i'well  of  the  fea,  fhe  fprang  a  leak  ;  the  furveyois  report,  that 
fome  of  the  iron  bolts  and  fpikes  with  which  the  tinibers  were 
iaftened,  were  broken.  That  was  owing  to  faid  bolts  and  fpikes 
being  decayed,  that  the  plank  ftarted." 

Upon  the  whole,  gentlemen,  1  am  of  opinion,  that  the  veffel 
•was  fea-worthy  at  the  time  of  her   failing,  and  that  the  under* 
'  wiileis  ought  to  pay  the  lofs, 

I  aiti, 

Gentlemen, 
Refpedfully, 

Your  obedient  fervant, 
WILLIAM  HASLETT. 

This    communication,   fir,  was  made   in    confequence  of  my 
being  under  the  neceiucy  of  leaving  the  city  the  dav  before  the 
meeting  of  the  referees.     On  the  next  day,  Mr.    Henry  called 
on  me  in  the  country,  and  faid  he    had  delivered  my    letter   to 
^  Mr.  Pearce,  and  Mr.  Pearce  declined  ferving,  for  reafons  which 

he  ftated.      Mr.  Henry  and  myfelf  then    drew    up   the   avvaid 
and  figiied  it. 

D.   1  wifli    Mr.   Haflett   to   flate,  whether   he    can  recoIIe<!\ 
from  any  of  the  means  he  had  of  refrcllun^  his  memory,  that 
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he  had  ftated  to  the  Court,  that  Mr.  Bayard  h?id  not  gone  Into 
a  full  ftatement  of  his  cafe  ? 

H.  I  think,  fir,  I  dated  laft  night  that  Mr.  Bayard  and  Mr. 
^alTmore  had  entered  into  a  converfaiion  generally, 

B.  I  aik  Mr.  Haflett  whether  he  did  not  inform  the  Su- 
preme Court  that  Mr.  Bayard  was  not  prefent  when  the  two 
referees  gave  him  their  rtatements  of  the  cafe,  though  Mr. 
PafTmore  was  ? 

H.  I  really  cannot  now  recoUeft,  fir  ;  but  we  took  our  feats 
af  the  table,  and  we  entered  into  a  converfation  generally  on 
the  bufinefs  ;  bnt  hov  far  we  had  proceeded  when  Mr.  Bayard 
^ntered,  I  cannot  recolle<S. 

D.  Was  there  any  fVatement  made  before  the  referees  after 
Mr.  Bayard  left  the  room  ? 

H.  I  can  only  now  recollecl  that  the  referees  appeared  dif- 
pofcd  to  give  me  every  information  in  their  power. 

D.  I  afk  the  witnefs  whether  there  was  any  thing  faid  to  the 
umpire  after  Mr.  Bayard  had  left  the  room  ? 

U.   I  cannot  recoiled  particularly  any  thing. 

D.  I  am  fatisfied  of  the  candor  of  the  witnefs.  I  wi(h  him  to 
be  particular  as  to  what  paffed  in  Court.  Whether  it  was  not 
obferved  by  Mr.  Bayard's  counfel  that  fuch  Ratenients  had  been 
made  to  the  umpire  after  Mr.  Bayard  had  left  the  room  in  which 
the  referees  were  fitting  ;  and  what  was  the  reply  made  ? 

If.   I  have  no  recolledlon,  fir,  of  any  reply  having  been  made. 

Mr.  BoiLEAU.  The  witnefs,  when  he  was  queflioned  yeftcr- 
day,  obferved  that  Mr.  Bayard  requeued  the  referees  not  to 
come  to  a  decifion  until  certain  papers  were  procured  ;  I  wifh 
to  know  whether  Mr.  PaiTmore,  or  any  of  the  referees  replied 
to  Mr.  Bayard  when  he  requefted  the  poftponement,  and  faid. 
that  the  requefl  was  unreafonable  ? 

H.  Yes,  fir,  that  undoubtedly  was  my  opinion. 

Mr.  Rodney.  Whether  he  did  not  confider  the  rcqueft  of 
Mr.  Bayard  as  coming  too  late  ? 

if.   Yes,  fir. 

Mr.  Dallas.  The  witnefs  has  Paid,  that  finding  the  differ- 
ence  between  the  referee?,  he  had  requeOed  time  to  make  up 
his  mind  ;  I  wifh  him  to  (late,  whether  the  referees  had  come 
to  a  conclufion,  with  refpeft  to  the  paflponem  eiit  requeued  by 
Mr.  Bayard,  or  on  the  merits  of  the  cafe,  befare  the  adjourn- 
ment  ?     , 

It.  I  beg  leave  toftate,  that  I  had  come  to  no  conclufion  a: 
the  meeting. 
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D.  I  aik  the  wltnefs,  whether  the  umpire  ever  met  the  par- 
ties at  any  fubfequent  period  ? 

H.  No,  fir  ;  finding  I  was  under  the  necefTuy  of  leaving  the 
jcity,  on  accountof  the  Yellow  Fever,  I  made  the  communication 
I  have  read,  to  Mr.  Henry  and  Mr.  Pearce, 

D.   Did  the  fubftquent  meeting  ever  take  place  ? 

M,  I  never  met  with  Mr.  Henry  and  Mr.  Pearce  afterwards. 

D.  Was  the  adjournment  made  to  the  ufiial  place,  and 
till  the  ul'ual  time  of  meeting  j  andj  did  ihe  referees  ever  raeet 
^t  the  ufual  place  and  time  ? 

H.  I  can  only  fpeak  formyfelf  ;  my  letter  to  Meffrs.  Henry 
and  Pearce,  was  dated  on  the  5ch,  and  the  meeting  was  to  be 
on  the  6th  of  Aiiguft  ;  my  family  being  out  of  town,  rendered 
it  impoflible  for  me  to  attend. 

D.  I  afk  Mr.  Hailett,  whether  Mr.  Bayard  ever  had  notice 
of  this  meeting  ? 

H.  He  had  no  notice  from  me. 

D.  I  afk  the  witnefs,  whether  Mr.  Paffmore  did  not  call  on 
him  at  his  feat  in  the  country  ? 

H.  Yes,  fir  ;  but  fubfequent  to  the  time  of  the  meeting. 

D.  Did  not  Mr.  Paffmore,  accompanied  by  Mr.  Henry,  call 
.at  Mr.  Hallett'i  houfe  in  the  country  ? 

H.  Yes,  fir  ;  in  the  afternooon  of  the  day  after  the  meeting 
■jvas  to  have  been  held,  Mr.  Henry  and  Mr.  PaHmore  called  to 
fee  me  in  the  countrv. 

D.  Was  not  Mr.  PalTmore  apprized  of  the  letter  being  writ- 
Jen  by  the  v.fitnef3  to  Mr.   Pearce  and  Mr.  Henry? 

//.  Yes,  fir  ;  a  copy  of  it  was  delivered  to  him  alfo. 

D.  The  witnefs  has  flated  that  he  requefied  time  to  makeup 
ihis  mind,  and  that  thereupon  the  referees  agreed  to  adjourn  ; 
I  wilh  Mr.  Haflett  to  fiate  the  particular  objcds  of  that  ad- 
journment; whether  it  was  to  hear  further  ilatements  of  the 
cafe  or  to  give  the  umpire  time  to  make  up  his  mind? 

H.  There   was  no   particular    objeft  fpecified,  to  the  befl  of 
my  recoUetf\ion,  at  the  time  we  adjourned,   but   as  the   gentle- 
men had,  to  the  belt  of  my  recolledlion,   made  up  their  mind*- 
and  as  1   had    the  liberty  of  taking  the  documents  with  me, 
thought  that  at   the  next  meeting  1  would  be  able  to    give  my 
opinion. 

James  3IiLN0Jt,  Esi^. — affirmed. 

I  have  a  very  faint  recollection  from  being  for  a  very  fiicrt 
time  in  Court  on  the  d.iy  on  which  the  anfwers  to  the  interro- 
gatories were  agucd  by  the  couuftl  of  Mr.  Paffmore,  and  ihoi^ 
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of  P(ntit  and  Bayard  ;  it  appeared  to  me  from  the  manner  of  Mr. 
Mofes  Levy,  the  counfel  of  Mr.  Paffinore,  tlrat  he  was  dilpkal- 
cd  at  fomething  that  had  occurred,   but  I  cannot  fay  that  I  re- 
collecl  any  exprelfions    that   dropped  from  the  Court,  or  either 
of  the  counfel  while  I  was  prefent.      I  was  prefent,   fir,   on  the 
iDorning  that  Mr.  Paffmore  was  called    forward    to  receive  the 
fentence  of  the  Court.     My   fitting  in  Court  was  infide    of  the 
bar    appropriated  to    the    profeffion  ;    my    attention    was    firll 
drawn  to  the  bufinefs  by  a  quefiion  from  the    Chief  Judice,  en- 
quiring whether  any  thing  had  been  done  ;   the  queftion  receiv- 
ed an  anfwer  in  the  negative,    but  from  whom,  I  do  not  recol- 
lect ;    Mr.  PalTmore  was  then  calltd  forward  ;   the  Chief   Juf- 
tice  addreffed  hiiufelf  to  him,  to  this  efFecl,  that  the  Court  had 
■waited  fome   time  under    a    hope,  that    fuch  conceflions  would 
have  been  made  to  the  party  injured,  as  v/ould  have  mitigated, 
if  not  done  away  the  necelTity  of  the  fentence,  which  the  Court 
vere  about  to  give  — or  repented  of  the  exprelHons  ;  I  am  not 
fure  as    to  the   words,    but  to  the  import,  I  am   very  pofitive  ; 
Mr.  PalTmore  made  fonie  allufions    to  the  anfwcrs  he  had  giv- 
en  10  the  interrogatories  as    to  their    being  i'acisfaclory  and  to 
his  being  willing  to  make  any  acknowledgement  to  the  Court  ; 
but  I  am  not    certain  that   this    was  before  or  after  fentence  ; 
on  which  one  of  the  members  of  the   Court  obferved,  that  bis 
anfwers  were  an  aggravation  of  the  ofFence  ;   to  the  befi  of  my 
rerolle£\ion,  this  obfervation  came  from  Judge  Yeates.     I  think 
the  Chief  JuRice  prefaced  the  ft-ntence  of  the  Court,  with  fomc 
obfervations  on  the    danger  of  libels,   and   on  the  enormity    of 
that  one  Mr.  Paffmore  had  been  guilty  of  on  Mr.  Bayard  ;   and 
the  fentence    of  the   Court  was  pronounced,  with  which    I  pre- 
fume  this  honorable  Court    are   acquainted.        I  obferved,    fir, 
that  I  was  not  certain  whether  Mr.  Paffmore  allud-d  to  his  an- 
fwers to  the  interrogatories,  before  or  after  fentence,  but  I  am 
certain    fome  fuch    allufion  was  made.     After  fentence,  in  the 
courfe  of  which,  Paffmore  obferved,  that  the  reafon  of    his  not 
making  an  apology  to  Mr.  Bayard,  Avas,  that  he  confidered  Mr. 
Bayard    as    the    aggreffor  ;   I  think  it  was  on    this  obfervation 
of  Paffmore,  that  Judge  Smith  faid    that    this    was    adding  in- 
fult  to  injury.      I  do  not  know  that  I  heard  any  other  obferva- 
tions.     Mr.  Paffmore  appeared  much    fhocked   by  the  fentence 
of  the  Court,  and  afkcd  for  leave  to  go  home  to  fee  his  family ; 
Avhlch  the  Court  without  hefitation  granted. 

Mr.  Dallas.   I  have  no  quefiions  to  afk  the  witnefs.- 

Sampson  Levt^  Esq, — sworn. 

Mr.  Rodney.  I  wifli  Mr.  Levy  to  ftate  what  fell  from  the 
Court  when  Mr.  Paffmore  was  before  them  at  the  time  when 
the  rule  to  (hew  caufe  why  an  attachment  fliould  not  iffue,  was 
moved  for,  and  at  the  fubfequent  time  when  fentence  was  paf- 
icd  on  him  by  the  Court  ? 
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Mr.  Levy.  I  was  originally  concerned  in  this    amicable  ac- 
tion from  which  all  thefe  proceedings  have  taken  their  rife.     In 
September  term,    1802,  the  motion  was  made  for  a  rule  to  fliew 
caufe  why  an  attachment  fhould  not  iffue  for  a  contempt  on  an 
affidavit  of  one  of  the  parties  ;   that  rule  to  fhew  caufe  was  re- 
turned  at  the  next  Supreme  Court,  which  I  think  was  on  the 
8th  of  December  of  the  fame  year  ;     Mr.    Paffmore   appeared 
agreeai  ly  to  the    rule  in  Court,  I  believe  at  that  time,  to  the 
beft  of  my  recr'lle(Slion,  the  Court  were  applied  to,  to  proceed 
agriinft  Mr.  PalTmore  immediately  ;  adifctiffion  took  place,  how- 
ever, before  that ;   the  Court   upon  the  application    of    one  of 
the  counftl   of  Mr.    Bayard  flated  to  Mr.  PafTmore  the  nature 
cf  the  offence  he  had  committed  in  libelling  gentleman  of  the 
charaiSler  and  refpedlabllity  of  Meffrs.  Pcttitand  Bayard  as  he, 
PalTmore,  haJ   done;  the    Chiet'  Juflice   made  feveral  obferva- 
xions  on   the  impropriety  of  his  condudl,   which  roufed  the  atr 
tention  of  Mr.  PalTmore,  and   he   applied  to  his  counfel,  fup- 
pofing  the  Court  had  taken  it  for  granted   that  he  was  guilty, 
and  wifhed  the   aflillance  of  his  counfel,  or  his  interference   in 
^is  behalf.      My    brother,  I  think,  faid  that  that  was  not  the 
vfnal  mode  of  purging  offences   of    this    kind,  that   the   ufiial 
mode  was  by   filing  interrogatories    and    anfwers.     This  intro- 
duced a  (hort  difcuffion  between    Mr.  PaCTmore's  counfel  and 
the  counfel  of  MefTrs-  Pettit  and  Bayard.     The  Court  however 
decided,  notwithflanding  the  oppofition  that  was  made  to  it  by 
JWelfrs.  Pettit  and  Bayard's  counfel,  that  interrogatories  fhould 
be  filed.      After  ordering  that  interrogatories   fhould   be    filed, 
the  Court  obferved  it  was  a  very  ferious  offence  and  would  re- 
quire fome  atonement  on  the  part  of  Mr,  PafTmore.     A  recog- 
nizance was  ordered  to  be  entered  into  by  Mr.  Paffmore  to  at- 
tend from  day  to  day  during  the  fitting  of  the  Court.     Mr. 
Paffmore,   1  think,    then  went   from   the   Court  ;  the   bufinefs 
then  pafTtd  by.     On  the    13th  of  December,  in  the  fame  year, 
interrogatories  were  filed  by  the  counfel  of  Pettit  and  Bayard. 
On  the  16th  of  December,  a  motion  was  made  by  Mr.  Dallas, 
or  fon)e  of  the  counfel  of  MefTrs.  Pettit  and  Bayard,  that  Mr. 
PalTmore  file  his  anfwers  with  the  interrogatories  ;  and   a  few 
days  after,  I  think  the  27th,  Mr.  Paffmore's  counfel  filed  the 
anfwers.      On  the  next  dsy,   which  was  the  28th,  according  to 
my  recolleftion,  the  argument  took  place  on  the  interrogatories 
and  anfwers.     On  the  argument   the  counfel  of  Mr.  PalTmore 
■were  heard  ;    but  I  ought  to  have  mentioned,  that  before  the 
argument  had    happened  ;  the    Chief  Judice    wiflied    to    know 
Whether  any  thing  had  been  done,  on  the  part  cf  Mr.  Paffmore, 
which  would  have  rendered  unnecefTary,  in  a  degree,  any  fen- 
tence   of    the    Court  ;   I    think,  to  the  hell  of  my  recollection, 
that  Mr.  Dallas  faid  that  nothing  had  been  done,  fave  the  an- 
fwers to  the  interrogatories.     The  argument    then  commenced 
Upon   the   interrogatories   and   the  anfwers.     Nothing  further 
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was  doi)e  on  the  day  of  the  argument  upon  the  interrogatories 
and  anfwers.  The  nexc  day,  1  ihiiik,  it  was  the  29th,  PafT- 
inore  appeared  again  in  Court.  Paffmore  was  called  before  tlie 
tJourt,  when  the  Chief  Juflice  explained  the  evil  tendency  of 
libels  and  their  danger  to  fociety  and  their  oblhuclion  to  the 
adminidration  of  jultice,  and  confidered  the  anfwers  to  the  iu- 
ttrrogatories  rather  an  aggravation  than  a  mitigation  of  the  of- 
fence ;  the  fentence  of  the  court  was  then  given,  agreeably  to 
the  records  that  have  been  exhibited  here  in  evidence.  After 
the  fentence  had  been  given,  Mr.  Paffmore  Pepped  forward  and 
obfei  vcd  to  the  Court,  that  he  never  had  the  leaft  intention  to 
offer  any  indignity  to  the  (jourt,  or  to  the  proceedings  of  the 
Court  }  indeed  he  made  fcveral  obfervations  to  the  Court,  ex- 
prefling  his  regret  that  the  Court  fhould  conceive  that  he  had 
done  any  thing  to  warrant  the  proceedings  againfl  him.  I  think. 
Judge  Ycates  obferved  that  the  fentence  of  the  Court  had  been 
given,  and  it  was  now  too  late  to  fay  any  thing  further.  Smith, 
I  think)  concluded  with  the  obfervation  made  by  Mr.  Milnor, 
"  that  it  was  adding  iufult  to  injury."  The  counfel  of  Mr. 
Paffmore  afked  whether  there  would  be  any  difference  as  to  the 
jail  he  went  to  ;  the  Court  faid  they  certainly  had  no  objections 
to  the  debtor's  apartment,  wiiich  was  what  the  counftl  wiflied. 
It  was  then  wilLed  by  Mr.  Paifniore's  counfel  that  he  hiould 
have  liberty  to  go  and  fee  his  family,  which  was  affented  to  by 
the  Court.  I  think  this  is  the  principal  part  or  all  I  know  with 
rcfped  to  the  attachment  :  if  the  counfel  wifh  to  aflc  quelHons 
1  will  aofvver  ihcm  ;  or  if  the  gentlemen  have  no  objedlion,  I 
will  (late  what  I  know  from  the  commencement  of  this  bufjucfs  ? 

Mr.  Rodney.  I  would  afk  Mr.  Levy  to  {late,  whether  when 
the  Court,  fpeaking  of  the  libel,  and  faid  it  required  a  feriou* 
atonement — they  particularly  faid  to  whom  that  atonement  was 
to  be  made  ? 

L.  The  impreffion  upon  my  mind  was,  that  certainly  it  was 
intended  to  Meifrs  Pettit  and  Bayard  ;   I  may  be  midaken. 

a.  Pleafe  to  relate  generally  what  you  know  of  the  com- 
mencement of  this  bufinefs, 

L.  On  the  12th  of  July,  1802,  there  was  an  agreement  took 
place  between  Mr.  PafTrnore  and  the  underwriters,  to  have  an 
amicable  fuit  of  the  difpute  of  the  lofs  alleged  to  be  fudained 
by  Mr.  Paffmore,  on  the  policy  of  infurraue.  In  that  agree- 
ment, all  matteis  relating  to  the  lofs  on  the  brig  Minerva,  v^ere 
to  be  left  to  Mr.  iienry  and  Mr.  Pearce,  and  that  by  an  ac- 
tion to  be  brought  by  Mr.  Paff  v.ore,  a^rainft  Meffrs  Pettit  and 
Bayard,  who  ackuowlcdg-ed  tiiemfelves  defendants,  in  order  to 
tnd  the  controverly  ;  and  that  the  other  underwriters,  whofe 
names  were  in  the  body  of  the  agreement,  were  to  be  bound  by 
the  dccifion.     When  this  agreement  was  b»uU£ht  to  mc  by  Mr. 
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Pafi'more,  as  h's  counfel  I  confid-re'l  it  defective  ;   IconCdereci 
it  fo,  b^caufe    if   there    was  a  difference  between    the  two    re- 
ferees, there  wns  no    controulling  power  to  bring  the  matter  to 
a  deciiion  ;   I  confidered  it  defective,  becaufe  tl.ere  was  no  ac- 
tion then  pending  againft  Meffrs.  Pettit   and  Bay.rd,  and  that 
that  agreement  contained  no  aftion,    nor  authorized    one.        I 
confidered  it  defeilive  alfo,  becaufe  it  would  not  give  that  fnm- 
maiy  relief  to  Mr.  PatTmore,  which  another  one  that  I  fdvifed 
would  afford.      I  therefore,  on  the  13th,  whici-  was  the  day  af- 
ter, drew  up  a  fpecific  am"cahle  fuit  agitinft  Meffrs.  Pettit  and 
Bayard,  different  in    its    fpecific    objecls    and    legal    operation, 
from  the  one  he  had  brought  to  me.      In  that  agreement  to  en- 
ter an  action,  1  figned  my  name  as  the    attorney  for  Mr.  Faff- 
more  ;    confidering  it  necefhiry,   that  in   entering  a  new  aftion, 
that  Meffrs.  Pettit  and  Bayard,  would  fign  their  names   to   it, 
as  effential  to  make  it  become  an  action,   and  I  am    confident, 
from  my  attention  to  proceedings  in  fuch  cafes,  that  I  requert- 
td    Mr.    Piffmore  to  get  the  fignature  of    Meffrs.     Pettit    and 
Bayard's  attorney,  or  their  names  to  it,  in  order  to  make  it  va- 
lid.     As  I  obferved  already,  I  think  I  mult    have  told  him  fo, 
or  that  Paffmore  had  given  me  affurances  that  fomething  of  the 
kind   would   be   done  ;   as  an  action  never  can   be  entered  in  a 
court  of  law,  without   adverfary  procefs,    or    the  agreement  of 
the  parties    tliemfelves.        The    impreflions  on  my  mind  were, 
that  Mr.    Paffmore  was   very  fenlibie  of  the  propriety    of   this 
mode  of  proceeding  ;   and  in  a  very  few  days    after,  I  drew  a- 
nother  agreement  ;    I  think  it  was  on  the     17th,    I   drew    one 
fimilar  to  that  on  the   13lli,  in  which  Phillips,  Crammond  &  Co, 
James  Lyle,  and   Nicklin  and  Griffith,  were  defendants  ;   fub- 
mitcing  the  principles  in  difpute    to  the  fame    men,  and  on  the 
fame  terms  as  that  of  Pettit  and  Bayard.      This  latter    agree- 
ment Avas  hgiied  by  the  feveral  defendants     on    the    17th,  and 
fitered  on  ihe    records  of  the    Supreme  Court  on  the  19th   of 
Jn'y.      I  do    not  recolleift  that  1   faw  Mr.    Paffmore  for  fome 
time  after  this  ;    I  went  into  the  country,    and    was    gone    for 
fome  time  ;  during  my  abfence,  a  young  gentleman,  who  was 
then  in  my  oflice,  Mr.    Brown,  went    to  Mr.  Burd's,  and  con- 
feffed  a  judgment   on  the  report.        When  1  drew  thefe  two  a- 
greements,  I  confidered  the  agreement    of    the   I2lh    of    July. 
drawn  and  figned    in    Bervctt  and    Shoemaker's    olTice,    as    no 
more  than  a  piece  of  blank  paper  ;   it  was  like  a  common  cafe 
which    occurs    every    day.        If  I  had  been  at  home  when    tlie 
young  man  entered    the    judgment,  1  fliould  not,  according   to 
my  practice,  liave  entered  them    up,  as  the    young  man  did — I 
iliould    have    entered    them  ou    the  back    of   the  reports  them- 
felves.,  according  to  the  terms,  as  enfuring   fccurity.      The  ex- 
ecution was  taken  out  alfo  in  my  a'/fence,  by  this  young  gen- 
tleman, Mr.  Bron-n.      I  did  not  return  home,  to  the  beit  of  niy 
remtmbrance,  until  after  the  execution  was  given  up,  as  unte- 
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riable  on  the  p^rt  of  Mr.  P^ffmore.  Mr.  PafTmore  called  on 
me  a  day  ar  two  af:er  I  returned, he  told  me  that  niy  brother  had 
given  up  the  execution,  and  mf  ant  to  rely  upon  the  award.  I 
think  I  mentioned  that  if  the  award  could  be  confirmed,  the 
debt  would  be  perfedly  fate,  from  my  opinion  of  the  gentlemen. 
He  then  exprefTcd  no  di{ratisra(fl.ion  at  the  execution  being  fet 
alrde,  and'ftill  relied  upon  my  brother  to  fuppori  that  award, 
and  had  various  converfations  with  him,  on  the  fabjed.  The 
award,  however,  was  fet  hfidf,  after  a  full  argumerit  on  both 
fides.  1  think  I  took  a  parr  in  the  argument  myfelf  ;  1  do  not 
know  any  thing  of  any  importance  aft;r  :hat.  Any  queflions, 
the  gentlemen  may  wifh  to  afk,  I  will  endeavor  to  anfwer. 

Mr.  Boileau.  I  wiPo  the  witnefs  to  (late,  whether,  during 
the  time  he  was  in  Court,  Mr.  PalTmore  did  not  endeavor  to 
imprefs  on  the  minds  of  the  Court,  that  he  meant  no  indignitv 
to  them,  or  to  their  proceedings  ? 

L.  I  flated  that  (I  thonght)  explicitly  before,;  but  I  will  an- 
fwer the  gentleman  with  great  pleafure,  that  he  did,  and  did 
Hot  difcov«r  the  teafl  wiih  to  thiow  any  indignity  on  them,  or 
their  proceedings, 

B.  At  what  time  was  the  judgment  fet  afide   by  the   Court  ? 

L.  If  I  fpeak  from  recolleif^ioii,  (although  the  record  wil! 
correA  my  flatement,  if  it.  is  erroneous)  I  fhould  fay,  on  the 
26th  of  March,  1803.  However,  the  record  Is  better  evidence 
ofthatj  than  my  parole  teflimony. 

■  \ 

CROSS    EXAMINED^ 

Mr.  Dallas.  At  the  tim?^  when  interrogatories  were  firfl: 
fpoken  of,  and  ordered  to  be  filed  by  the  Chief  Juftice,  I  wilh 
Mr.  Levy  to  recollecl,  whether  Paffmore,  or  his  counfei,  ac- 
knowledged the  fa£l  of  having  fubfcribed  and  poficd  up  the 
publication  ? 

L.  To  anfwer  that  queRioh  to  the  bfefl:  of  my  recolleilion, 
I  can  only  fay,  that  t  do  noc  recolleift  that  it  was  acknowledg- 
ed ;  he  may  have  acknowledged  it,  but  I  do  not  recolledl  that 
he  did. 

JD.  What  did  the  counfei  of  Pettit  and  Bayard  fay  ;  did  they 
not  fay  that  it  was  acknowledged  generally,  and  it  was  denied  ?' 

L.  From  the  imprefTion  I  now  have,  I  think  they  were  con- 
fidered  as  admitted. 

D.  I  afk  the  witnefs,  whether  at  the  time  the  Court  made 
v?G  of  the  word  atonement^  it  was  confidered  in  Court  that 
Medrs.  Pettit  and  Bayard  were  the  perfons  to  whom  the  atone- 
ment was  to  be  made  ? 

o 
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L.  It  vvas  ,  and  I  only  draw  my  conclufion  from  the  im- 
prelfion  that  it  was  intenied  for  them,  as  their  names  weie 
mentioned  afterwards. 

D.  I  wifli  Mr.  Levy  to  flate,  whether  he  ineans  to  fav  that 
the  names  of  Pettit  and  Bayard  were  mentioned  at  the  time  ftn- 
tence  was  pronounced  or.  Faffmorc. 

L.   Yes,  fir. 

Z?.  I  afk  the  witnefs,  whether  he  fat  near  his  brother,  dur-^ 
Jng  the  difcuflion  of  the  attachment  ? 

L.  I  fat  in  the  bar,  but  not  along  fide  of  him  ;  I  fat  in  the 
centre  of  the  table,  my  brother  lat  about  fix  feet  from  me. 

D.  I  wifli  Mr.  Levy  to  (late,  whether,  at  the  time  he  was 
in  Court,  or  at  any  time  fince,  he  heard  iiis  brother  complaiir 
of  his  interruptions  ? 

L.  Never — the  interruptions  that  I  underftand  as  havinjj 
taken  place,  proceeded  from  a  conviction,  chat  the  giouuds 
taken  by  the  counfel  of  Mr.  Paffinote,  were  not  tenable  ;  I  nc-' 
ver  heard  him  complain  of  the  coiidu<fl  of  the   Court. 

D,  Did  you,  or  did  you  not,  obferve  any  irritation  in  your 
brother,  or  was  he  compelled  to  fit  down  ? 

L.  I  am  fenfible  he  was  not  coerced,  nor  did  I  difcover  any 
irritation. 

D;  What  kind  of  interruptions  were  offered  to  the  counfel 
of  Mr.  Paffmore  ? 

L.  I  oblcrved  before, not  having*  taken  a  part  in  the  difcufTion 
of  ihc  attachment,  I  cannot  (late  precifely  what  the  interrup- 
tions were  ;  but  I  believe  they  were  the  ordinary  interruptions 
of  a  Court  of  Law,  when  counfel  offer  mutter  not  altogether 
confillent  wth  its  rules  or  its  pradlice. 

Z).  I  aik  Mr.  Levy  whether  during- that  difcuffion  he  oblVrv- 
cd  any  conduct  on  the  part  of  the  Court  that  was  ovci  bearing- 
or  rude  ? 

L.  I  certainly  did  not,  fir,  either  overbearing;  or  rude  ;  at 
leafl  I  do  not  recoiled  it  at  this  time. 

C  I  wifh  Mr.  Levy  to  Rate  whether  he  can  recollect  that 
•at  the  time  i'e  drew  up  the  fecond  agreement  he  told  Pafi'more 
that  unlefs  that  paper  was  fuhfcribcd  by  Pettit  and  Bayard  it 
would  not  be  efficient  ? 

L.  Certain  X  am,  that  in  the  tlrfi:  agreement  I  drew  up,  that 
I  told  liini,  or  that  he  told  me  he  would  have  them   to  fign  it. 

D.  I  beg  the  witnefs  to  read  the  phrafeology  of  the  inflru- 
inent  drawn  by  him,  and  fay  whether  he  did  iioL  confider  this 
as  a  fiibUitutc:  for  the  full  aj^itcment  ? 
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L.  Certainly,  fir  ;  the  language  is  fo  plain  that  there  can  he 
no  ground  for  amiHake.  I  Ihoiild  be  alhamed  to  draw  an  article 
and  lign  the  ianie  as  attorney,  that  was  fo  deietflive  as  the  firlK 

D.  Whether,  on  the  examinntion  of  the  agreement,  drawn 
up  in  the.  office  of  Eerrett  and  Shoen:al<er,  he  thonght  it  con- 
tained authority  to  enter  an  amicable  attion,  or  choofe  an  um- 
pire in  the  bufmefa  ? 

L.  Certainly  not  ;  and  to  expUin  wliich,  permit  me  to  read 
that  an)icable  agreement,  fubfcribed  by  Pettit  and  Bayard,  out 
of  doors  : 

"  We,  the  underwriters  on  the  body,  tackle,  Sec.  of  brig  Mi- 
nerva, Jonathan  Lambert,  ma'ler,  infured  by  Thomas  PafTmore, 
in  the  office  of  Shoeniaker  and  Benett,  by  a  policy  dated  Sep- 
tember 30th,  1801,  hereby  agree  to  abide  by  the  award  to  be 
given  by  Matthew  Pcarce  and  Hugh  Henry,  in  an  adion 
■kvherein  the  fwid  Thomas  PafTmore  is  plaintiff,  and  Andrew 
Pettit  and  Andrew  Bayard  are  defendants,  and  autliorize  and 
empower  Jared  Ingerfoll,  or  any  other  attorney  of  the  Supreme 
Court,  to  confefs  judgment  againfl  lis  for  any  fum  in  propor. 
tion  to  our  fcveral  fubfcrlptions,  that  may  be  awarded  a^ainfh 
the  faid  Pettit  and  Bayard  ;  and  I,  Thomas  PafTmore,  do  alfo 
agree,  that  tlie  award  of  the  faid  referees,  fliall  be  valid  againll 
me,  and  authorize  Jared  Ingerfoll,  or  any  other  attorney,  to 
confefs  judgment  againR  me,  in  an  a&ion  or  adtions  that  I  may 
bring  againft  any,  or  all  the  underwriters  wIjO  fliall  fign  this  a- 
greement.  In  witness  whereof.,  the  faid  parties  have  hereunto 
fet  their  hands,  this  12th  day  of  July,  '»802. 

THOMAS  PASS 310 RE, 
PETTIT  ^JJ"  BATARD, 
WILLIAM  CRAMMOND, 

FOR   PHILLIPS,   CKAMMONJJ   if  CO. 

JAMES  LYLE, 

NIC  KLIN  ^  GRIFFITHS 

Noadlion  beingthenpending,!  confidered  this  as  anagreement, 
that  an  adlion  fliould  be  entered,  and  that  this  was  for  the  ex- 
prefs  purpofe  of  entering  an  adion  then  pot  brought,  or  pending, 

D.  I  alk  Mr-  Levy  if  that  agreement  fubfcribed  on  the  I2t!i 
of  July  had  been  fent  to  the  prothonotary  with  a  mere  cap-, 
tion  on  the  back,  whether  PafTmore  would  have  been  allowed 
to  enter  judgment  until  Mi.  Ingerfoll  had  confefTed  judgment  ? 

L.  Clearly  not. 

D.  1  wifli  the  witnefs  to  (late  whether  he  and  his  brother 
confulted  together  as  the  counfel  of  PafTmore  at  the  time  of 
the  argument  when  the  judgment  was  fet  afide  ? 

L.  Yes,  I  confidered  myfelf  as  the  attorney  in  tlie  bufinefs, 
becaufe  iny  name  was  affixed  to  the  agreement  that  authoriz-d 
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the  rule  of  Court  for  holding  the  arbitration  ;  I  fonfidered  n>y 
brother  as  the  counfel  of  Mr.  Paffiuore  becaufe  lie  was  employ- 
^d  fubieouently. 

D.  I  aik  Mr.  Levy  whether  it  is  not  the  duty  of  counfel  to 
jnark  the  caufes  of  their  immediate  clients  for  trial? 

L.  It  certainly  Is  a  profeJional  duty. 

D.  Whether  it  was  not  regularly  marked  fcr  trial  by  the 
jCOunfel  for  the  plaintiff? 

i.  Yes,  Gr. 

D.  I  wilh  ihe  v/itnefs  to  Hate  whether  both  fides  were  fully 
and  fairly  heard  by  the  Court  ? 

L.  It  would  be  doing  injnflice  to  the  Court  if  I  did  not  fay 
that  it  was  as  fair  and  impariial  a  hearing-  of  counfel  as  ever  was 
given. 

D.  I  alk  the  witnefs  how  long  the  argument  laflcd  i 

L.  I  believe  the  argument  took  up  the  bed  part  of  the  day 
of  what  is  called  the  day  of  argument. 

p.  What  were  tlie  grounds  of  the  decifion  of  the  CoQrt  for 
fetting  a  fide  the  report  ? 

L.  I  believe  one  of  the  grounds  was,  that  juflice  had  not 
bet^n  done,  inafniuch  as  certain  papers  had  not  been  produced 
th  ■■'  were  neccffary,  and  time  had  not  been  allowed  to  procure 
jtjjem. 

D.  I  afk  the  witnefs  whether  In  delivering  the  decifion  of 
the  Court,  reference  was  made  to  Parke  on  Iniurance,  in  the 
pafe  of  the  Mills  frigate  ? 

L.  I  certainly  recollect  that  the  Court  gave  authoriiies,  but 
the  cafes  1  cannot  recolie6"l. 

D.  I  wifli  Mr.  Levy  to  Hate  whether  this  adlion  is  not  now 
depending  in  the  Supreme  Court  for  trial  by  jury? 

L'  I  cannot  fpeak  poUtive,  becaufe  I  have  taken  no  notes. 
In  (.^dober  1802,  Mr.  PafTmore  transfered  his  intereft  to  Mr, 
Travis. 

D.  I  aAc  the  witnefs  whether  he  was  prefent  in  Court  at  the 
time  when  the  execution  was  let  afide,  and  whether  PalTmore 
■was  prefent  during  the  difcuflTion  ? 

L.  In  the  former  part  of  my  teniraony,  I  have  Qatcd  that  I 
was  not  in  Court  during  the  whole  time  of  the  difcuffion  ;  while 
1  was  in  Court  I  recoiled  feeing  Mr.  Pairmore  there. 

SAME  DAY,  P.  M. 

Mr.  RotsNEY.  Mr.  Levy  has  obferved,  in  his  examination 
of  this  loreaoon,  that  the  Court  had  made  ufe  of  Mr,  Bayardis 
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name,  as  the  perfon  to  whom  the  atonement  was^  to  be  made  | 
I  wifli  him  to  ilate  whether  it  was  before  or  after  fenteuce  was* 
naffcd  on  Mr.  Paffmore  ? 

Mr.  Levy.  In  anfwer  to  that,  on  my  examination  I  endea- 
vored to  difciiminate.  In  the  latter  part  of  the  difcuffiou  and 
after  the  fentence  of  the  Court,  then  it  was  that  the  Court 
mentioned  the  names  of  Meffrs.  Pettit  aild  Bayard. 

k.  I  aik  Mr.  Levy,  whether  at  that  time  the  Chief  Juflicc  .. 
fpoke  to  Mr.  PaiTmore  of  any  atonement  to  Meffrs  Pettit  anJ^ 
Bayard,  or  to  either  of  them  ? 

L.  I  confidered,  from  my  recolledlon,  the  impieflion  to  be 
general,  that  the  conccffiou  or  atonement  was  to  be  made  to 
Meffrs  Tettit  and  Bayard. 

R.  If  I  underflood  Mr.  Levy,  I  think  he  ftated  that  the  ori- 
ginal agreement,  figned  by  Thomas  Paffmore,  Pettit  and  Bay. 
ard,  William  Cranimond,  for  Phillips,  Ctammond  and  Co.  James 
Lyle,  and  Nicklin  and  GriiHth,  did  not  refer  to  any  amicable 
fiiit  then  pending,  or  authorize  the  inUitution  of  one  ? 

L.  The  gentleman  did  not  underftand  me  fully  ;  I  either 
meant  that  an  atftion  was  not  pending-,  or  that  I  knew  of  none, 
but  what  the  amicable  mode  I  then  drev/  up  authorized. 

i?.  I  wifh  Mr.  Levy  to  (late,  as  he  is  in  the  habit  of  pradlif- 
ing  in  Pennfylvania,  whether,  according  to  their  pradlice,  that 
agreement  would  have  authorized  him  to  inftitute  an  atlion,  and 
to  have  it  referred  to  two  referees  ? 

L.  If  I  am  to-be  allowed  as  a  witnefs  to  give  ray  opinion,  I 
(hall  fay  in  anfwer,  that  I  did  not  think  that  there  was  any 
thing  in  the  original  paper,  figned  by  Nicklin  and  Griffith, 
Phillips,  Grammond  and  Go.  and  the  others,  that  would  autho- 
rize entering  an  amicable  adion.  I  may,  however,  have  been 
miilaken  in  my  opinion,  as  a  lawyer, 

R.  Could  the  ae-reement  drawn  up  by  the  witnefs,  have  had 
any  cfFcd,  unlets  fjgned  by  Meffrs.  Pettit  and  Bayard  ? 

L.  Certainly  not  ;  as  it  was  different  in  its  form  and  legal 
operation,  it  was  cffentially  requilite  and  neceffary  to  have  the 
fignature  of  Meffrs.  Pettit  and  Bayard  to  it. 

R.  I  a&  the  witnefs  whether  the  firft  agreement  would  have 
been  binding  if  the  parties  had  met  and  decided  on  it  ? 

L.   It  could  not  have  been  obligatory  without. 

R.  Then  I  underRand  that  the  fecond  agreement  was  adopt- 
ed by  Mr.  L^vy  becaufc  he  thought  it  a  readier  way  ol  obtain- 
ing juftice  for  his  client  ? 

L.  Yes,  fir. 
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i?.  I  wilh  the  witnefs  tn  Hate,  fir,  whether  the  firft  agree 
aient  was  competent  to  adjuft  all  the  matters  in  variance  and 
to  give  judgment  ? 

L.  It"  ihe  referees  h^id  met  and  decided,  the  authority  might 
extend  to  a  judgment  in  general  terms. 

R.  I  afk  the  witnefs,  whether  there  were  any  obje6\ions  madg 
by  the  defendants  in  writing  or  argument  to  the  authority  of 
the  umpire  lo  decide  on  the  matters  in  controverfy  ? 

L.  None,  that  I  recollcdt,  but  what  appeared  upon  the  ex- 
ceptions filed  by  Mr.  Bayard. 

i?.  I  afk  Mr.  Levy  whether  he  recolle<S^s  that  the  courfe  of 
the  argument  went  to  (hew  that  the  umpire  was  appointed  wilh 
]Vlr.  Bayard's  confent  ? 

L.  I  could  not  fpeak  with  certainty  from  my  recolledlion. 
As  far  as  refpefts  myfclf  I  bent  my  argument  upon  Mr.  Bay- 
ard's meeting  the  referees  af'.er  the  appointment  of  the  umpire. 

Joseph  HoPKiNsoNf  Esq. — sworn. 

1  was  in  the  Supreme  Court  of  Pennfylvania,  in  the  term  of 
December,  1802,  at  the  time   vvhen  Mr.  Palfmore  was  brought 
before  the  Court,    to    anfwer  to  a  rule  obtained  againfl  i>im  at 
the  preceding  term,  to  flicw  caufe    why   an    attachment  Ihould 
jiot  ifTue  againft  him  for  a  contempt.      The  contempt  alledged, 
confided  in  a  certain  publication  of  M.  Paffmore,  againlt  Pettit 
and  Bayard,  refpei\ing  a  fuit  then  depending  in  Court.      When 
Mr.  PafTmore  appeared  before  the  Court  to  anfwer  this   rule,  1 
do  not  recoiled  any  exprefs  confeffion  of  the  fafl  of  publication, 
but  I  am  fure  it  was  not   denied,  and  I  am  certain  that  it  was 
taken  for  granted  on  both  fides.     I  believe"  the  counfel  who  hid 
obtained  this  rule,  urged  that  as  the  fact,  which  could  form  the 
only  ground  of  defence,  had   not  been  denied,  ihe  Court  might 
proceed    to   punifh   immediately,   or  move  for  the  attachment. 
There  was  fome  altercation  on  this  fubjeft,  by  the  counfel  em- 
ployed   on    the    diflferent  fides  of  the  queOion  ;   at  length,  Mr. 
Mofes    Levy,    who    was  counfel  for  Mr.  Paffmore,    addrefling 
himfcif  to  the  counfel  on  the  oppofitc  fide,  ufed    thefe  exprel- 
fions  :  "  Gentlemen,"    faid  he,  <' we  had  better  proceed  regur 
larly  in  this  bulinefs  ;  file   your   interrogatories."        It  was  a- 
"greed  to  be  done  fo.      The  interrogatories  were  filed  ;   I  do  not 
lecollcvfl    exadtly   upon    what    day.       Mr.    PafTmore's    anfwers 
were  alfo  filed.       The    queflion  then  came  properly  before  the 
Court,   whether    this   rule    fhould   be    made  abfolute — that  is, 
•whether  the  attachment  fliouid,   or  fhould  not  iffue.       I  think 
Mr.  Mofes  Levy  contended  principally  that   no    contempt  had 
been  committed, becaufe  no  caufe  had  been  depending  in  Court  ; 
and  he  contended  further,    that  even  if  he  were  wrong  in  that 
pofition,  that  Mr.  Paffmore's  anf^vers  had  purged  the  contempt? 
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There  wss  fome  heat,  or  warriuh  between  the  counfel  of  the 
different  fides,  during  this  argument.  Mr.  Levy  was  frequent- 
ly interrupted  by  the  oppofuig;  counfel  ;  fometirnes,  I  think 
once,  they  put  a  cafe  into  his  liaiids  which  tliey  would  rely  on, 
which  is  by  no  means  an  unufual  thing  at  the  bar  ;  there  was, 
however,  confiderable  heat  ;  IVlr.  Levy  was  interrupted  bv  the 
Court,  I  think  more  than  once  ;  but  I  am  well  fatisfied,  that 
this  interruption  was  not  rude  towards  Mr.  Levy,  nor  did  he, 
from  his  manner,  confider  it  fo.  I  remember  well  one  of  the 
expreffions  of  the  Court,  on  one  of  \hc  interruptions,  which, 
I  think,  defignates  the  charafter  of  the  whole.  "  Mr.  Levy, 
that  would  do,  if  your  client  had  no:  confeffed  the  faft,  but  it 
is  not  relevant  as  he  has  done  i'o."  From  this,  as  well  ai  from 
the  general  tenor  of  my  memory,  the  interruptions  of  the  Court 
■were  merely  to  confine  Mr.  Levy  to  the  proper  argument. 
Mr.  Levy,  after  finifiiing  what  he  had  chofe  to  fay,  fat  down. 
Af:erthis  argument  had  clofed,  I  think  the  Courc  confulted  to- 
gether a  little  while — Mr.  Paffmore  was  the-.i  called  forward  ; 
the  Chief  Jullice  nated  to  Mr.  Paffmore,  in  becoming  lan- 
guage, wholly  fo,  the  nature  of  his  offence,  its  obftruftion  to 
the  adcniniftration  of  jiillice,  and  the  neceility  the  Court  were 
under  to  punifh  it.  1  very  well  remember  Judge  Yeates  ufing 
the  exprcffion,  that  the  anfvTers  to  the  interrogatories  were  cal- 
culated to  aggravate  the  offence  ;  but  I  cannot  recolica  whe- 
ther at  this  particular  time, — but  I  recolIec\  it  was  faid.  At; 
this  time,  the  Chief  Juftice  obferved  to  Mr.  Paffmore,  that  if 
he  would  make  an  apology  to  the  party  he  had  injured,  it  would 
influence  the  Court  in  mitigation  of  his  fentence.  The  fen*- 
tence  was  podponed,  as  I  underfland,  to  give  Mr.  PiilTmore  an 
opportunity  of  making  this  apology.  On  fome  fubfequent  day, 
at  the  time  appointed,  Mr.  Paffmore  was  again  before  the 
Court,  to  receive  their  final  judgment.  In  the  firll  place,  the 
Chief  Juftice  enquired,  whether  anything  had  been  done,  in 
compliance  with  the  wilh  of  the  Court  ;  alluding,  I  fuppofe,to 
the  apology  to  be  made.  Mr.  Levy  replied  there  had  not.  The 
Court  then  proceeded  to  pais  fentence.  After  the  fentence  had 
paffed,  Mr.  Paffmore  came  forward  and  attempted  to  fay  fome- 
thing  to  the  Court,  and  I  remember  his  ufing  the  term,  that 
Bayard  had  been  the  aggreffor.  Judge  Smith  faid,it  was  adding 
infiiltto  injury.  Judge  Yeates  faid,  that  "  fentence  had  paffed, 
and  they  could  hear  no  more."  Some  converfation  then  paffed, 
as  to  the  jail  he  was  to  be  confined  in,  and  fome  inflances  quot- 
ed, where  the  debtor's  apartment  had  been  ufed  on  fimilarocca- 
fions.  Upon  application,  they  granted  the  indulgence  that 
Mr.  Paffmore  Ihould  be  confined  in  the  debtor's  apartment. 
He  then  requeRed  fome  other  indulgencies, which  were  p-ranted 
to  him— fuch  as  feeing  his  family,  before  he  went  to'^prifon. 
Mr.  Paffmore  conduced  hiiafelf  with  propriety  befm-e  the 
Court  I   Ifaw  nothing  arrogant  in  his  conduct,  except  his  fay- 
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'ittg  fhas  Mr.    Bayard  wa^  the   aggre ffor,   after  the    Court  had: 
pronounced  the  fentence. 

CSOSS-EXAMIlTEp. 

Mr.  Dallas.  I  wifli  the  witnefs  to  {late  Avhether  Mr.  Mo- 
fes  Levy  appeared  to  be  irritated  by  the  conduct  of  the  Court, 
or  that  he  Tat  down  in  confequehce  of  the  interruptions  he  had 
met  with  from  the  Court? 

H.  I  am  perfeftly  fatisfied  he  did  not  fit  down  from  any  fuch 

reafon. 

D.  I  afic  Mr.  Hopkinfon  how  near  he  fat  to  Mr.  Levy  in 
the  bar  ? 

H.  I  fat  not  more  than  two  feet  from  Mr.  Levy. 

JD.  Did  he  hear  Mr.  Levy  at  the  tirne  he  fat  down  exprefs 
3ny  diffatisfadlion  at  the  conduft  of  the  Court? 

■II.  Certainly  not  ;  on  the  contrary  hefaid  he  had  done  all  be 
could  for  his  client.  1  know  Mr.  M.  Levy  to  be  a  man  that 
is  not  eafily  fet  down  when  he  fuppofes  he  is  in  the  right. 

D.  I  aflc  the  witnefs,  whether  during  the  whole  time  of  the 
argument, there  was  any  thing  rude  or  overbearing  in  the  Court  ? 

W.  I'obfervcd  nothing  of  the  fort,  moft  affuredly. 

D.  I  beg,  Mr.  Speaker,  that  I  may  not  be  underflood  as  re- 
Seifting  on  the  honorable  Houfeof  Peprefentatives,  or  the  com- 
inittee  of  grievance?,  by  afking  the  queflion  I  (half  now  put  to 
the  witnef?.  1  afk  Mr.  Hopkinfon,  whether  he  was  not  ferved 
with  a  fubpQsna  from  the  committee  of  grievances,  during  the 
laft  winter,  and  if  fo,  in  what  manner  was  it  ferved  on  him  ? 

11.  During  lad  winter,  there  was  a  paper  lef:  at  my  hcnfe  ; 
1  did  not  know  by  whom,  as  it  was  without  a  lignature  ;  it 
was  marked  below,  as  if  it  was  a  copy,  but  there  was  neither 
•the  fignntur-e  of  the  chairman  of  the  committee  of  grievances, 
nr  that  of  the  perfon  who  left  it,  affixed  to  it*  I  never  was 
.lerved  with  a  fubpcena^ 

D.  Was  he  ever  compelled  by  attachment  to  attend  the 
tonimittee  of  grievances  ? 

//.  Yes,  fir  ;  but  I  never  was  ferved  with  a  regular  fubpce- 
-T)a  perfonally  ;  nor  wns  the  writing  left  at  my  houfe,  in  my  ab- 
fcnce,  to  be  confidercd  as  fuch,  for  it  did  not  bear  any  mark  of 
having  been  iiuied  by  the  committee  of  grievances  ;  when  I 
cnme  before  the  committee,  I  explained  the  buQnefsjand  they 
thought  the  juftiucation  fufilcient. 

T).  And  they  did  not  commit  you  ? 

/f.  No,  lir. 

A(li('i;.i;fd  till  10  o'clock  to-morrow,  J.  M. 


[      109     ] 

FRIDAY,  January    llih,    1805. 

Mr.  T?oiT,F,AU.  I  wi(h  the  Court  to  indulge  me  in  a&ing 
Ml".  PI  .pkiufon  a  queftion,  which  naturally  arifes  out  of 
the  anfwer  Mr.  Hopkinfon  gave  to  the  quellion  put  to  him 
by  ihe  learned  counfel  for  the  refpordents,  who  has  informed 
us  that  his  queftion  was  not  intei^dcd  in  ihc  fmalleft  degree  to 
reflf-d  on  the  Houfe  of  Reprefcntatives,  or  the  committee  of 
gi-ievances.  Relying  on  the  candor  and  urbanity  of  that  gen- 
tleman, I  fhall  merely  alk  the  wifnefs  one  queflion,  in  order 
to  enable  the  Court  finally  to  decide  with  that  virtue  and  re»£\i- 
tude  which  I  trufi  they  will.  He  has  faid  that  a  paper  was  left 
at  his  houfe  without  bein:;  fubfcribed  by  any  perfon  ;  I  afk  him 
■whether  he  did  not  know  from  whom  it  was,  and  for  what  par- 
pofc  it  had  been  left  ? 

Mr.  HoPKiNsoN.  I  did  not  know  for  what  purpofe,  nor  by 
whom  it  was  left  at  my  houfe.  That  paper,  1  believe,  is  iu 
p<>ire(;ion  of  the  committee  of  grievances.  The  paper  waS)  fign- 
ed  •'  copy,"  but  not  authenticated  by  the  chairman  of  the  corn- 
mictee  of  grievances,  nor  of  any  officer  or  perfon  whatever, 
II  wa?  neither  an  original,  nor  an  authentic  copy,  1  have  un- 
drrDood  fince,  that  Mr.  Ludlam  left  that  paper  at  my  houfe, 
that  he  was  appointed'  to  do  fo  by  the  committee  of  grievances, 
but  that  1  did  not  know  at  the  time  it  was  left. 

B.  Did  he  not  on  the  fame  day  have  fome  canverfation  with 
Mr.  Ludlam  on  the  fubjedl,  and  what  was  that  converfation  ? 

H.  'i'hat  converfation  was  before  I  faw  the  paper.  I  tliink 
it  was  at  the  flate-houfe,  a  perfon  aflced  me  in  what  manner  I 
was  going  to  LancaHer.  He  told  me  that  a  number  of  perfons 
had  propofed  taking  a  private  carriage.  As  he  did  not  fay  who 
he  was,  or  what  he  was,  (and  as  I  did  not  then  know  Mr.  Lud- 
lam} I  did  not,  I  believe,  make  any  direct  anfwer. 

B.  Did  he  not  go  to  the  (lage-office  to  make  fome  enquiries 
about  a  paff  g;  I 

H.  Yes,  becaufe  although  I  was  not  regularly  ferved  with 
notice,  I  did  not  know  but  that  I  might  be,  and  I  thought  it 
proper  tj  be  prepared. 

B.  T  wifh  Mr.  Hopkinfon  to  Date  the  reafons,  why  he  al- 
tered his  opinion  and  did  not  to  go  to  Lancaller  at   that  time  ? 

H.  I  dtd  not  after  my  opinion.  I'  had  not  determined  to 
corns  to  LancaRi-r,  but  made  the  enquiries  at  the  ftage.-office, 
leli  I  (hould  be  ferved  with  a  fubpoena. 

^^r.  Dallas.  When  I  put  the  queflion  yederday  to  Mr. 
Hopkmi'jn,  whether  he  was  not  ferved  with  an  attachment 
irnm  the  committee  of  gVievances,  my  intention  was  to  difco- 
ver  what  was  their  opinion  refpedling  attachments,  for  the  pur- 
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pofe  of  bringing  it  into  the  view  of  the  Scnatp.  I  wifli  Mr, 
Hopkinfon  to  (late,  whether,  when  he  wus  examined  before 
the  committee  of  gr-evances,  there  wts  any  proof,  by  oath  or 
affirmation,  of  the  fcrvicc  of  the  fubpoeia  ? 

H.  I  never  was  ferved  perfonally  with  the  fubpoena,  nor  did 
Mr.  Ludlam,  when  he  faw  me,  infjnn  me  of  an  any  authority 
by  which  it  was  ferved. 

JoHtJ  Keble — sworn* 

Mr.  Rodney.  I  wifh  the  witncfs  to  ftate  to  the  Totirt. 
whether  he  was  prefent  in  the  Supreme  Court  when  tie  argu- 
ment on  the  attachment  came  on,  aud  if  he  wus,  to  relate  what 
fell  from  the  Court  at  that  time  ? 

Mr.  Kebue.  Owing  to  bad  health,  I  am  apprehenfive  that 
I  fliall  not  be  able  to   make    myfelf    heard   by    this    honorable 
Court  ;   and  fnrtlicr  requeft  them  to  allow  me  to  refrtfh  my  me- 
mory by  a  rtfere-nce  to  notes  I  have  taken  on  thi;  ful)jt*t\.      Tn 
the  forenoon  of  the    28th    of    Dec.    1802,  I  accidentally   went 
into  the  Court-houfe,  at  which  time  his  honor  the  (-Ihief  Jud   e, 
*Squii-e  Yeates  and  'Squire   Smith   were   fitting  on    the   hi  ncli. 
Within  the  time  of  niy  being  in  Court,    Mr.  'I'homas;  PafTmv  re 
was    called  upon  by  the  Chief  Judge  to  nuke  his  appearan<  r  ; 
when    the  Chief  Judge  addrefffd  IV'lr.   Pafi'n.Oie  on   the  fericus 
confequcnces  which  might  have  arifen,  even,  1  think  the  Judge 
cbferved  the  fliedding  of  blood,   by  rcafon  of  a  libel  which  he, 
Paffmore,   had  ftuck  up  in    the  city   coftee-houfe,   at    Philadel- 
phia,  agaioQ  Mr.  Andrew  Bayard  of  that  city.      The  jud^^^e  ex- 
prcffed   his  hopes  that  the  above  conduct  of   Mr.  PalTinorp  to- 
wards   Mr.  Bayard,  proceeded  only  from  a  momentary  heat  of 
pafTion,  and  was  concerned  at  the  ftubbornefs  of  Mr.  P.^lTmore 
in  not  availing  himfelf  in  the  long  indulgence  of  an    opportu- 
jiity  given  hiin  hy  the  Court  of  making  an    atonement  to  Mr. 
Bayard  on  account  of  the  libel.      I  am  a  little  in  doubt  whether 
the  Judge  did  not   add  "  and  contempt  of  Court  ;"   which  the 
Judge  obfcrved,   would  not  only  have  mitigated,  but  done  away 
the  punifhment  be  had  incurred.      I  do  not  recoiled  any  thing 
^further  in  this  matter,  except  that  Mr.  PaiTmore  declared  that 
he  did   not  mean  to  pay  the  Court   any   difrefpedt.      The  Chief 
Judge  then    fentenced  him,   1  think  it  was,  to  50  dollars  fine, 
and    SO    days    imprifonment.      Mr.   Mofcs    Levy,  in    bthalt  i  f 
Mr.  Paffmore,  ail:ed  the  Chief  Judge  if  Mr.  PalTmore   Ihuuld 
have  leave  to  return  home  to  rcfrefh  himfelf,  and  that  he  might 
be  accninmodited  witli  the  fame  apartment  that  Mr.  Duane  had 
been  accommodated  with.      In  all  which  requefis  the  Court  im- 
mediately  acquiefced.     I  v.-ould  juft  obfervc  that  1  was  onl)   a 
diftant  fpet\ator. 

R.  I  alk  the  wltnefs  whether  he  was  not  near  enough  to  hear 
tliftin(^lv  what  fell  from  the  Court  ? 
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K.  T  was  not  near  enough  to  hear  difllnclly  ;  nor  clid  I  pay* 
pairicular  attention,  as  I  had  no  idea  of  being  invited  here. 

R.  Dii  you  hear  what  you  have  dated  to  fall  from  ihe 
Cuurt  ? 

K.   To  the  be  ft  of  my  recolleftion. 

Mr.  Leacock,  (one  of  the  managers.)  The  evidence  has 
Dated,  that  Mr.  Paffmore  had  obferved,  that  he  did  not  mean 
to  p  ly  any  difrefped  to  the  Court  ;  I  wifli  him  to  flate  whether 
the  Court  made  any  reply  to  Mr.  PaffiBore  :■ 

K.  I  do  not  recoiled^,  Gr. 

Jacob  Shoemaker — affirmed, 

I  was  called  as  an  evidence,  when  Thomas  PaflTmore  was 
fiiewing  caule  on  the  rule  to  Ihew  caufe  why  the  judgment 
fli  )uld  not  be  fct  afide,  I  was  examined  then  as  to  the  infu- 
rance  made  at  the  office  of  Shoemaker  Sc  Berrett.  I  was  not 
in  the  (ipurc  when  the  motion  for  an  attachment  was  made, 
but  at  the  time  that  fentence  was  pafTed  upon  him.  1  came 
into  Court  about  five  minutes  before  PalTmore  was  called  to 
receive  his  fentence.  I  r  collect,  the  Chief  Juftice,  prior  to 
pafling  fentence,  took  occafion  to  remaik  on  the  condu(S\  of 
Thomas  PafTmrtre,  in  polling  up  at  the  coffee  houfe,  a  libel  on 
the  charader  of  Pettit  and  Bayard  ,  which  daring  breach  of 
the  pf  ace  might  occafion  the  Ihedding  of  blood.  He  obferved, 
th.it  tliis  being  done  while  an  aclion  was  depending  in  Court, 
it  was  a  contempt  of  the  Court  ;  that  he  had  been  indulged 
with  confiderable  time,  and  been  allowed  to  purge  himfelf  by 
anfwers  to  interrogatories  ;  that  the  Court  had  hoped  he  would 
by  fome  conceffions,  have  prevented  the  neceflity  of  paffing 
judgment  upon  him  ;  inliead  ot  which,  he  had  aggravted  the 
offence  by  liis  anfwecs.  He  then  proceeded  to  pafs  the  fcii- 
tence  of  the  Court.  1  do  not  give  this  as  the  exaft  words  of 
the  Chief  Juftice  ;  they  arc  merely  given  according  to  there- 
colleAion  ^  now  have.  Affer  fentence  was  paffed,  Thomas 
PafTinore  addreffed  the  Court  again,  it  appeared  to  me,  with  th& 
intention  of  judifying  his  condud,  but  was  interrupted  by- 
Judge  Yeates.  who  obferved  to  him,  that  he  had  heard  th« 
fentenee  of  the  Court,  and  therefore  could  not  be  fuffered  to  go 
on  further.     1  then  left  the  Court. 

Mr.  Rodney.  I  alk  the  witnefs,  when  the  Court  obferved 
that  it  was  a  dangerous  libel,  whether  the  Chief  Juftice,  or 
fom(2  of  the  Judges,  faid,  that  fo  far  a?;  refpedled  the  Court, 
Mr.  Paffmore's  anfwers  had  fatisHj^d  them  ? 

S.  I  believe  Judge  Shippen  did  fay,  that  his  anfwers  with 
refpe(ft  to  the  Court,  had   been  full. 

R.  Did  he  not  exprefs  bimfelf,  as  fatlsficd  with  the  anfwers 
«f  Mr.  Paffmore  ? 
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So  I  do  not  recolle(5\  the  words  at  this  time  ;  but  the  im- 
prtllion  on  my  mind  is,  that  the  Court  confidered  the  ai^fweis, 
as  far  as  refpffted  themfelves,  as  full  ;  and  were  fully  fatibh-d 
5Tith  the  anfwers,  as  to  the  intention  of  inl'ulting  the  Court. 

R,  I  do  not  expeft  the  witnefs  to  ftate  the  exaft  language» 
only  the  import  ;  did  not  the  Court  enprefs  themfelves  fatis- 
^ed  by  the  anfwers  ? 

S.  It  occurs  to  my  reco]le£\ion,  that  the  Judge  wade  a  re- 
inark  on  that  pait  of  the  fobjed,  "  that  there  werf  contempts, 
•which,  although  they  were  not  immediately  dire£\ed  to  the 
Court,  yet  that  they  had  fuch  an  operation  as  recjuircd  them  to 
be  corrected  by  law." 

R.  Did  you  underfland  at  the  time  concelTions  were  mpn- 
tioned,  that  the  Court  faid  the  conceffions  were  to  be  made  to 
fettit  and  Bayard  ? 

S.  I  do  not  recolleft  that  the  Chief  JuRIce  mentioned  thit 
they  were  to  be  made  to  Pettit  and  Bayard  ;  but  that  was  the 
jmpreflion  on  my  mind  at  the  time. 

R.  Did  youunderftand  the  Court  as  faying,  that  if  the  c  n- 
cefTion  had  been  made,  it  would  have  excufed  them  from  ^.lo. 
flouncing  judgment  i 

S.  I  did. 

CROSS  EXAMl-^ED. 

Mr.  Dallas.  I  a/k  the  witnefs,  whether  in  that  part  of  the 
pbfervations  of  the  Chief  Juflice,  on  the  nature  of  libels,  which 
lie  has  flated  in  his  teftimony,  whether  he  did  not  diflinguifh  be- 
tween thofe  contempts  committed  againfl:  the  Court,  and  thofe 
jthat  were  an  obflruc^ion  to  the  adminiltration  of  juftice  ? 

5.  That  was  the  idea  I  meant  to  exprefs.  The  judge  drew 
a  diUinftion  between  thofe  kind  of  contempts,  which  were 
only  an  infult  to  the  Court,  and  thofe  that  were  an  obftruftion 
to  the  adminiftration  of  juftice. 

D.  Did  he  not  obferve,  that  the  contempt  Paffmore  had 
been  guilty  of,  was  of  the  latter  defcription  ? 

S.  That  was  the  imprefTion  on  my  mind. 

D.  Did  the  Judges  on  this  occafion,  ufe  any  rude  or  intem- 
perate langua^^e  towards  Paffmore,  or  his  counfcl  ? 

S.  They  did  not  while  I  was  prefent.  On  the  contrary, 
jny  impreflion  was,  that  Judge  Yeates  wiflied  to  ftop  him  from 
committing  a  further  offence.     I  thought  fo   by  the  manner. 

B.  I  afk  the  witnefs,  whether,  at  the  '."ne  the  word  atone- 
jTient  wasufed,  the  Judge  conneded  it  with  the  names  of  Pet- 
iit  and  Bayard  ?  •' 
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S.  No  ;  I  do  not  tecnllec^  his  mentioning  the  names  of  Pet-, 
tit  and  Bayard  at  that  tirrr  ;  but  the  imprelTion  on  my  mind 
was,  that  they  were  the  perlons  to  whom  the  atonement  was 
to  be  made. 

D.  I  wifh  to  know,  whether,  at  wliat  time  previous  to  the 
publication  being  made,  it  was  that  Paffinore  called  on  the  wit- 
nefs,  and  told  him  he  would  publifh  Mcffrs.  Pcttit  and  Bayard  ? 

S.  I  cannot  be  certain  as  to  the  day  when  Thomas  Paffmors 
called  upon  me  and  mentioned  it,  but  I  believe  it  was  the  very 
day,  on  which  he  put  up  the  paper  at  the  coffte-honfe.  He 
told  me  that  he  was  determined  to  poit  Br.yard  at  the  cofFee- 
houfs  ;  I  endeavored  to  perfuude  him  noc  to  do  it,  and  repre- 
fented  to  him  that  its  probable  cpnif q!;ences  might  be  a  duel, 
-and  that  it  migb.t  be  cnnlidert-d  a  contempt  of  Court  ;  and  I 
reminded  him  of  Oi'wald's  cafe. 

D.  I  underfiand  the  wicnefs  tn  ftate  this  converfation  to 
have  pafTed  before  the  paper  was  put  up  ? 

S.  I  think  on  the  forenoon  of  the  day  on  which  he  put  up 
the  paper. 

D.  I  a{k  the  witnefs,  whether  PaiTmore  had  dated  the  ad  as 
done,  or  that  he  would  do  it  ? 

S.  He  fpoke  in  words  of  the  future — "  I  will  do  it." 

D.  I  wifh  the  witnefs  would  ftate    the  whole  converfation  ? 

S.  I  mentioned  Ofwald's  cafe,  who,  I  underflood,  h?d  in- 
curred the  penalty  for  publifliing,  refpeding  a  caufe  depending 
in  Court  ;  he  replied,  he  had  confulted  counfel,  and  they  had 
replied  that  it  was  no  contempt. 

D.  I  will  now  call  the  attention  of  the  witnefs,  to  what  a- 
rofe  from  the  abandonnjent  of  the  brig  Minerva  Mr.  Shoe- 
maker will  Hate,  what  he  knows  of  the  infurance  of  the  veffel, 
whit  documents  and  papers  were  produced  to  him,  on  a- 
bandoning  the  veffel  to  the  underwriters,  and  all  the  fubi'equent 
proceedings  thereon  ? 

S.  Not  fuppofing  that  queftion  would  have  been  "afked,  I 
neglefted  to  furnifli  myCelf  with  with  the  dates,  from  the 
books.  I'be  infurance  on  the  brig  Minerva,  was  made  in  June 
1801.  Not  long  after  which,  a  few  weeks  perhaps,  Paffmore 
brought  a  protelt  to  cur  office,  dating  the  veffel  having  put 
into  New-Brunfwick  in  diflrefs,  having  fprong  a  leak.  After 
looking  at  the  proteft,  I  mentioned  the  undervritera  were  not 
difpofed  to  pay  any  lofs,  as  they  knew  of  no  accident  to  occa- 
fion  any.  He  men-.ioned  the  veffels  having  drove  foul  of  ano- 
ther in  the  river,  as  having  been  fufficient  to  caufe  aleak.  I 
obferved,  that  flie  had  anchored  during  a  calm,  and  the  leak 
vi'as  occafioned  by  the    anchor's   fouling.     The  leak    did    not 
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commence  till  two  days  after  (he  got  to  fea.     He  perfidedi  and 
1,  agreeably  to  ufage,  gave  notice    to    the  underwriters  of  his 
lad.,^ii!g  the  p'oteft.     A  few  days  after  that,  he  lodged  a  fecond 
prott-lt,  winch   ftated,  to  the   befl  of  my  recolleftion,    that    the 
people  had    rt- f  .fed  to  go  in  her,  after   fome  repairs  had   been 
in;tde  on  her  at  bt.  Johns.      At    the  ufual  period,    after  thirty 
days  from  the  lodging  of  the  proteft,  Thomas  Paffmore,   baring 
off-red  an  abandonment  to  the  underwriters,  we  c<<lled  on  himi 
to   know    the  lofs,  which   they   lefufed  to  pay,  alledging,  from 
circuinttances  in  theprotefl,  the  vefTcl  could  not  have  been  fea- 
worthyat  the  time  fhe  failed.      Thomas  PifTmore  infined  upon 
bis  claim,   and   I  had  fome  converladon  with  the  underwriter?, 
who   refufed   to  comply    with    the  demand.      Alter  fome   time, 
PdlLnore  called    on   me,  and  mentioned   they  were   difpofed  to 
feiile  the  matter  by  reference,  and    afked  me  to  diaw  up  an    a- 
greement  to  fctlle  the  matter  by  rule  of  Court  and  a  reference  ; 
I  endeavored  to  decline  it,  coniidering  it   bufinefs    rather  for  a 
lawyer  ;   but  as  he  told  me  it  was  the  wifli  of  the  underwriters 
andhimf-lf,  I  drew   up  the   agreement,  but  left  a  blank  for  the 
nam-'s  of  the  parties  and  the  referees.     I  do    not  recolledl  any 
thing  further,  till  he  bronght  the  award  of  the  two  gentlemen 
tv<  me,  and  requePted  that  1  would  draw  an  order  on  the  back  of 
the  policy.     Paffmore  laid  that  the   others  would    fign    it  ;   he 
objudltd  to  fending  it  firll  to  Pettit  and  Bayard,  and   requefled 
m^  to  fend  it  to  James  Lyle^  who,  he  faid  had  obferved,  "  that 
no  honed  man  would  now  refufe  to  pay."     I  fent  it  up  to  Lyle, 
by  a  young  Frenchman,    that  we   had  at  that    time,    but  hnc« 
dead,  and   he  brought  it   back,   figned    by    James  Lyle.      Paff- 
nioie  defiring  that  Pfttit   and  Bayard  might   be  the  laft  the  or- 
der was  fent  to  for  lignature,  I  fent  it  to   Phillips,  Crammond, 
and  Co.  but  they    not   being   at   home,  the  young  man  left  it 
there. 

D,  How  near  did  the  wltnefs  live  to  MefTrs.  Pettit  and  Bay- 
ard,  at  liiat  time  ? 

S.  Our  office  was  in  South  Front  ftreet.  No.  9 — Pettit  and 
Bayard's  office  was  within  a  hundred  yards  North-eall  of  uf. 
P  liTmore  pvocured  the  paper,  and  procured  the  fignatures  of 
Piiillips,  Crammond  and  Co.  and  Nicklin  and  Griffith.  Seve- 
ral days  elaofed,  how  many,  I  cannot  tell,  before  the  demand 
•was  made  on  Pettit  and  Bayard.  I  did  not  prefent  the  paper  to 
Pettit  and  Bayard,  till  fome  time  after,  when  the  difpute  had 
taken  another  turn.  Soon  after  this,  I  was  much  ceni'ured  by 
Lyle,  Phillips,  Crammond  and  Co.  and  Nicklin  and  Griffith  ; 
Lyle  faid  that  when  he  faw  the  order  in  my  hand  writing,  he 
had  figned  it  without  hefitation,  and  thought  all  was  right.  We 
paid  the  different  fnms  of  the  order  to  Paffmore.  I  called  ou 
Bayard,  and  told  him  the  four  days  had  elapfed,  and  I  fuppofed 
it  WIS  now  a  judgment,  and  he  told  me  had  entered  exceptions, 
a;.d  would  not  pay,  unlefs  compelled  to  it  by  a  legal  procels„ 
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D.  I  aflc  the  witnefs,  whether  it  was  not  at  tl.e  inllance  of 
Paffmore  himfclfj  that  the  order  was  prcrented  laQ  to  i^cttit  and 
Bayard  ? 

.S".  Exprefsly  fo. 

D.  When  the  papers  were  returned  to  you  bv  PafTmore,  was 
the  fecond  proteft  among  them,  and  how  long  did  it  remain  in 
your  hands  ? 

S.  The  fecond  proteft  was  returned  to  him  a  few  days  after 
he  left  it. 

Z).  What  motives  did  PalTmore  affign,  for  keeping  back  the 
proteft  ? 

S.  I  do  not  recoiled  what  rcafon. 

jD.  If  his  memory  enables  him,  I  wifli  the  witnefs  to  ftate, 
what  were  the  contents  of  the  fecond  protell  ? 

S.  I  cannot  ftate  with  exaftnefs  ;  but  to  the  beft  of  my  re- 
colledion,  it  was  a  proteft  ot  the  captain,  that  the  feamen  would 
not  go  in  the  velTcl. 

D.   How  long  did  the  other  papers  lie  in  your  hands  ? 

5".  They  remained  a  confidcrable  time  ;  Thomas  PafTmore 
took  them  away. 

Z).   Did  not  PafTmore  ftate  the  fecond  proteft  as  being  loft  ? 

S.   A  fuggeftion  was  made,  that  it  was  loft, 

n.  I  afl:  the  witnefs,  if  the  letter  of  abandonment  fpeclEed 
the  amount  of  the  expcnce  of  repairs  ? 

S.  I  believe  that,  at  that  time  the  report  of  the  foiveyor 
was  prodiiced,  ftating,  that  the  vcffel  would  requite  repairs  to 
the  amount  of  about  thirty-two  hundred  dollars. 

jD.  Was  there  any  account  of  the  expence  of  repairs  ren- 
dered at  the  time  the  abandonment  was  made  ? 

S.   I  don't  recollea  that  he  produced  any  account  at  that  time. 

D.  I  afk  the  witnefs,  whether  an  account  was  not  exhibited 
ot  the  timber  uied  in  repairing  the  veffel  ? 

S.  That  was  long  after— it  was  not  until  the  next  f.*ii.  I 
don;t  recollea  the  amount.  I  remember  frparating  the  article 
ot  timber,  in  order  to  alcertain  whether  fhe  had  much  rotted 
in  her  timbers  To  the  beft  of  my  recolleaion,  it  was  about 
27  pounds  Halifax  currency,— which  is  four  dollars  to  the 
pound. 

n,  Mr.    RoDKEY.  I  wifh    the   witnefs    to  ftate,    whether. 

td  on  the  iubjcd  of  his  converfatiou  ^ith  ".Ir.  PalLpui..  rcla- 
uve  to  the  pofting  of  the  libel,  "     ' 
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S.  I  do  not  recoUedt,  that  ever  I  gave  that  tcflitnony  any- 
other  where  t'mi  here,  and  before  the  committee  of  grievanceso 
To  the  bed  of  my  r^  colleclion,  when  I  was  examined  before 
the   Supreme  CoUit,  it  was  only  with  refpedl  to  the  infurance. 

Mr.  Dallas.  I  afk  the  witiiefs,  whether  he  gave  this  in= 
formation  to  the  committee  of  grievances  ? 

S.  I  did. 

Mr.  Rodney.  The  witnefs  has  flated  that  he  had  caution- 
ed Mr.  P.tlTmore,  and  had  cited  Ofwald's  cafe  ;  I  with  him  to 
ftate,  how  long  it  was  after  this  caution  was  given,  that  you 
heard  of  Mr.  Paffmorc's  having  pofted  up  the  paper  ? 

S.  I  bflieve  I  did  not  hear  it,  until  the  day  following,  when 
the  caution  was  given.  I  beheve  it  V)  be  on  the  very  day 
when  it  was  put  up. 

li.  When  this  caution  was  given,  did  Paffmore  inform  you 
that  he  had  obtained  judgment  ? 

iS".  My  recollection  is  not  very  Rrong  upon  the  fubjeft  ;  but 
to  the  bell  ol  iny  recollcdion,  he  fald  that  judgment  had  been 
obtained. 

R.  Did  you  know  of  any  rule  to  fliew  caufe  why  the  judg- 
ment fliould  not  be  fet  alide,  being  depending  in  Court  at  that 
time  ? 

5.  I  have  obferved,  that  the  rule  to  fliew  caufe  had  been  in- 
timated to  me^  by  Bayard's  information,  that  exceptions  to  the 
award  liad  been  filed. 

R.  Did  you  underfland,  that  if  the  conceffion  had  been 
made,  it  Ytfould  have  precluded  the  ncceffity  of  paffing  fentencc  ? 

S.  Yes,  I  did. 

R.  Did  you  conceive  that  the  atonement  to  be  made,  rclat- 
ed  to  a  conteuipt  oflcrt-d  to  tlie  Court,  or  to  the  perfonal  cot- 
tempt  ? 

iS".  To  the  perfonal  contempt. -^If  I  recoUedl  right,  the  Chief 
Juftice  fiid  '*  the  Court  hoped  you  would  have  made  thole  ton- 
Cfffions."  1  u'.iderRood  the  judge,  that  if  the  proper  toncef- 
lions  were  made,  it  would  mitigate,  or  do  away  the  contempt — 
and  as  to  whom  they  were  to  be  made — my  own  mind  was 
bent  on  Poitit  and  B.iyaid. 

R.  I  afe  the  witnefs,  how  long  after  the  abandonment  was 
made,  it  v.  as.  beiote  the  award  was  given  ? 

S.  If  1  recollea:  right,  the  abandoment  was  made  in  the  fall 
of  1801,  and  the  report  of  the  referees  in  Augull  following. 

R.  In  confequencc  of  what  the  witnefs  has  faid,  it  becomes 
ncceffary  to  afk  Mr.  Hopkinfon  one  quelliwi  more. 
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i  vrifli  Mr.  Hopklnfon  to  ftate,  whether  he  docs  not  fecoHcit 
that  the  Court  mentioned  Pettit  and  Bayard's  names  at  the 
time  of  paffing  fentence. 

Mr.  HoPKiNSOx.  Not  at  the  time  of  paffing  fentence,  but 
after  the  argument  had  been  clofed  ;  then  it  was  that  "apolo- 
gy to  the  party  he  liad  injured,"  was  mentioned. 

^Tr.  Dallas.  I  alk  the  witneft  one  quefliori.  Whether  he 
does  not  recolleft  that  the  Court  made  a  diftindion  between 
the  nature  of  ccr.tempts  ? 

H.  I  remember  that  the  Court  feemed  fatisfied,  fo  far  as  re- 
garded themfelves— but,  by  "  themfelves,"  I  confidered  that 
they  meant  fo  far  as  regarded  themfelves  perfonally.  But  that 
the  offence  was  as  to  the  Court  and  the  obftrudUon  <Jf  juftice. 

George  Ludlam — sworn, 

Mr  Rodney.  Iwifh  the  witnefs  to  (late  to  the  Court,  if  he 
was  prefent  in  Court,  when  fentence  was  pronounced  on  Mr* 
PalTmore,  and  to  relate  what  happened  at  that  time  ? 

Mr  Ludlam.  I  was  prefent  in  Court,  when  fentence  waS 
pronounced  on  Mr.  Paffniore.  The  fitft  thing  that  1  heardj 
was  the  name  of  Mr.  PafTmore.  When  he  was  called,  the 
Judge  afked,  if  there  had  been  any  thing  done  in  the  bufinefs» 
He  was  anfwered  from  one  of  the  counfcl,  I  do  not  know  which,' 
«'  no."  The  Judge  then  turned  to  Mr.  PafTmore,  and  told 
him  that  it  was  a  heinous  crime  he  had  committed,  and  the 
dangerous  confequences  it  had  upon  the  community,  that  the 
Court  had  fliewed  as  much  lenity  as  in  their  power,  by  giving 
time  for  accommodation,  and  were  forry  that  an  accommodation 
had  not  took  place,  which  would  have  prevented  the  difagreea- 
ble  neceffity  of  paffing  judgment.  He  then  pronounced  the 
fentence  of  the  Court,  which  was  30  days  imprifonraent,  and 
50  dollars  fine.  I  think  Mr.  PafTmore  then  addrefled  the  Court 
by  faying,  that  he  thought  if  there  was  any  apology  to  be 
made,  it  ought  to  come  from  MelTrs.  Pettit  and  Bayard.  One 
of  the  Judges  made  anfwer,  that  it  was  adding  infult  to  injury. 
Mr.  Paffmore  went  on  further,  and  faid  he  did  not  mean  it  as  a 
contempt  of  the  Court,  Judge  Yeates  faid,  the  Court  had 
pafTed  their  judgment,  and  that  what  would  be  faid  now,  vraa 
of  no  ufe.  The  counfel  then  interceded  for  Mr.  Paffmore,  to 
fee  his  family,  likewife  a  particular  apartment  in  the  jail  ; 
both  which  the  Court  readily  agreed  to.  That  is  all  that  I  can 
recolleft  as  to  this  part  of  the  buiinefs. 

CROSS    EXAMINED. 

Mr.  Dallas.  I  afk  the  witnefs,  whether,  during  the  time 
ke  was  in  Court,  he  obferved  any  condu(St  in  the  Court,  that 
was  rude  or  overbearing  ? 
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D.  On  the  contrary,  was  not  their  condutfl  mild  and  admo. 
ititory  ? 

Li  I  thought  fo. 

Mr.  BoiLEAU.  Mr.  Speaker,  if  it  is  equally  convenient  for 
the  Court  to  adjourn  at  this  time,  it  is  perfeclly  convenient 
for  the  managers,  as  the  next  witnefs  we  propofed  to  exa- 
mine, I  do  not  lee   in   Courc. 

Mr.  Steele,  rroni  the  lituation  of  the  health  of  our  Speak- 
er, I  think  it  better  to  continue  a  little  longer,  and  then  ad- 
journ until  to-morrow  morning  at  10  o'clock. 

Mr.  Lane.  As  the  gentlemen  do  not  appear  to  be  prepared, 
I  think  we  had  better  adjourn. 

Mr.  Whitehill,  the  Speaker,  Is  it  the  pleafure  of  the 
Court  to  adjourn  ? 

The  Court  then  adjourned  until  to-morrow  morning  at  10 
o'clock. 


SATURDAY,  January    12th,    1805. 

Mr.  EoiLEAU.  If  it  is  agreeable  to  the  Court,  Mr.  Speak- 
er, I  will  afk  Mr.  Ludlam  one  or  two  queliions  more.  I  wilh 
Mr.  Ludlam  to  ftate  to  the  Court,  whether  he  was  not  depu- 
tized by  the  Scrgcant-at-arms,  to  ferve  fubpcenas  ? 

Mr.  Ludlam.  Yes,  fir. 

B.  Pleafe  to  relate  what  paffcd  ? 

L.  Accompanied  with  Mr.  PafTuiore,  I  went  round  with  the 
fulpoeiias,  and  called  at  Mr.  Hopkinfon's,  on  my  way  to  Mr. 
Hurry  and  to  Mr.  Brown.  I  waited  on  them,  and  found  them 
both  at  home  ;  Mr.  Henry  1  did  not  ferve  with  a  fubpana,  as 
1  always  looked  upon  him  as  a  volunteer  in  the  buGnefs.  I 
-then  went  to  Mr.  Hopkinfon's,  but  he  was  not  at  home,  and  I 
lefc  the  paper  at  his  houfe.  I  went  and  law  him  at  the  CourtT 
hcufe  ;  I  then,  I  think,  but  will  not  be  certain,  that  I  afked 
liimif  he  had  feen  the  paper  I  had  left  at  his  houfe. 

B.  I  a/k  the  witnefs,  whether  or  not,  he  did,  on  this,  make 
an  affidavit,  Rating  he  had  ferved  the  fubpoinas  agreeably  to 
his  intlrudions  ? 

L.  1  believe  I  did.  I  had  inftrviaions,  if  I  did  not  find 
them  at  home,  to  leave  theni  at  their  houfes. 

Mr.  Dallas.  Did  Mr.  Ludlam  ever  before  know  Mr.  Hop- 
kinfon  ? 

L.  No,  fir. 
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D.  Did  lie  not  hear  the  tefiimony  of  Mr.  Hopkinfon  ? 

L.  Yes,  fir. 

D.  Has  he  not  faid,  that  Mr.  Hopkinfon's   teftimony   corre« 
fponded  with  his  own? 

L.  Yes,  fir. 

Mr.  Dallas-  After  the  adjournment  of  the  Houfe  ycfler- 
day  Mr.  Hopkinfon  wifhed  to  know  whether  he  might  have 
liberty  to  return  home,  and  was  anfwered  •'  yes."  He  was 
right  when  he  did  apply  to  return  home,  but  I  could  have  wifli- 
ed  him  to  have  been  prefent  at  this  examination.  I  beg  the 
Senate  to  underfland  that  I  had  not  the  remoteft  intention  of 
impeaching  the  motives,  nor  of  calling  into  vievv  the  condudt 
of  the  committee  of  managers,  the  Houfe  of  Reprefentatives 
or  the  committee  of  grievances,  when  I  put  the  qneftion  to 
Mr.  Hopkinfon.  It  drew  from  h'lm  an  anfwer  which  feemed 
to  operate  upon  the  committee  of  grievances.  Therefore  to 
juflify  the  grounds  upon  which  the  committee  of  grievances 
proceeded,  it  is  only  neceffary  to  ftatc  that  if  the  information 
had  been  given,  that  is,  if  the  fubpcena  had  been  regularly 
ferved,  and  Mr.  Hopkinfon  had  not  complied  with  its  requifi- 
tion,  the  committee  had  for  the  due  adminiftration  of  juftice, 
but  one  refource,  that  of  compelling  his  attendance,  by  attach- 
ment. 

J.  P.  RiPLET — sivorn: 

I  was  prefent  in  Court  in  September  term,  when  the  rule  to 
fliew  caufe  was  granted.  I  was  prefent  at  December  term, 
during  a  part  of  the  argument,  and  on  the  day  on  which  fen- 
tence  was  pronounced  on  Mr.  Paffmore.  The  judgment  of  the 
Court  was  prefaced  by  fome  obfeivaiions  from  the  Chief  Tuf- 
tice,  on  the  nature  of  the  offence  committed  by  Mr.  PafTmorc. 
The  Court  feemed  to  regret  the  obftlnacy  of  Mr.  PafTmore, 
and  obferved  that  if  a  conceffion,  or  apology  had  been  made, 
it  would  have  been  confidered  by  the  Court  in  foiming  their 
judgment-  I  cannot  recollecl  the  exaft  expreflions.  Sentence 
was  paffed  upon  Mr.  PalTmore,  that  he  fliould  be  committed  for 
thirty  days  to  the  common  jail.  His  counfel  moved  the  Coi>rt 
to  commit  him  to  the  debtor's  apartment,  which  was  granted. 
The  Court  indulged  Mr.  FafTmore  with  permiffion  to  fee  hi", 
family  ;  Mr.  Levy  made  the  requefls  of  the  Court,  and  they 
were  granted  witliout  hefitation. 

On  the  13th  of  July,  1802,  Mr.  Pafl'more  called  at  the  of. 
fice  of  the  prothonotary  of  the  Supreme  Court,  with  an  agree- 
ment to  enter  an  amicable  a£\ion,  to  refer  the  matter  in  dilput? 
between  him  and  Pettit  and  Bayard,  and  the  other  underwrit- 
ers. This  agreement  was  figned  by  the  parties  only.  I  ob 
iervcd  to  Mr.  Paffmore,    that   it    was  not   regular  to  enter  it. 
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unlefs  the  attorney's  name  was  marked  on  the  record.  He 
then  took  away  the  agreement,  for  the  purpofe  of  applying  to 
an  attorney.  Soon  after  he  returned,  and  brought  the  fame 
agreement,  with  a  ftatement  of  a  rule  of  reference,  drawn  up 
by  Mr.  Levy,  and  in  his  hand  writing,  and  indorfed  with  the 
agreement  of  the  parties.  Suppofing  that  Mr.  Levy  had  mere- 
ly ftated  the  rule  of  reference  in  a  more  formal  manner,  I  in- 
advertently entered  the  rule. 

On  the  6th  of  Augufl,  1802,  a  report,  figned  by  Mr.  Henry, 
one  of  the  referees  appointed  in  the  original  agreement,  and  by 
Mr.  Haflett,  was  brought  to  the  office,  and  judgment  entered. 
Within  a  few  days  after,  Mr.  Paffmore  applied  for  an  execu- 
tion. The  error  in  inferting  the  rule,  had,  in  the  mean  time, 
been  dlfcovered  and  communicated  to  Mr.  Burd.  Mr.  Burd 
faid,  that  no  execution  fliould  be  iffued,  under  this  judgment. 
On  Mr.  Paffmore's  applying  for  an  execution,  Mr.  Burd  ex- 
plained the  illegality,  and  informality  of  ilTuing  the  execution. 
After  repeated  applications,  on  the  part  of  Mr.  Paffmore,  with- 
out efFefl,  judgment  was  confefTed  uiider  the  warrant  of  attor- 
ney, contained  in  the  original  agreement.  Mr.  Burd  then 
told  me  to  iffue  the  execution,  that  it  was  the  attorney  alone 
who  was  rcfponfible  for  the  illegality  of  the  proceeding. 

CROSS  EXAMINED, 

Mr.  Dallas.  I  underftand  the  witnefs  has  been  a  clerk  in 
the  prothonotary's  office  a  long  time  ;  I  wifli  him  to  ftate, 
how  long  he  was  in  that  office  ? 

B.  About  three  years,  fir. 

D.  What  is  the  mode  of  marking  caufes  for  trial  ;  is  it  not 
done  by  the  attornies,  without  the  participation  of  the  Court  ? 

i?.  Generally  fo,  fir. 

Mr.  Boilf.au.  The  witnefs  has  flated,  that  he  had  been  in 
the  prothonotary's  office,  about  3  years — does  he  recolleiSt  the 
particular  years  of  his  being  there  ? 

H.  From    1799,   to  the  beginning  of  1803. 

Mr.  HuRRT — sworn, 

I  was  in  the  public  room  at  the  merchant's  coffee-houfe  in 
Philadelphia,  at  the  time  when  Mr.  PalTmoie  polled  a  certain 
paper  on  the  place  where  adTertifements  are  ufually  affixed.  I 
immediately  flepped  forward  to  read  the  contents,  but  was  pre- 
vented by  the  keeper  of  the  coffee-houfe,  Mr.  Kitchen,  who 
pulled  it  down  and  put  it  into  his  pocket.  That  is  all  that 
paffedin  the  coffee-room.  I  afterwards  faw  Mr.  Paffmore  on 
the  fteps  ;   I  told  him  that  Mr.  Kitchen  had  torn  down  the  pa- 
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per,  and  rcquefted  he  would  inform  me  of  the  contents.  I  do 
not  recolleft  what  he  faid,  but  the  name  of  Mr.  Bayard  was 
mentioned.  But  as  a  number  of  people  collc<fled  on  the  fteps, 
I  walked  into  the  cofFe-e-houfe  again,  and  requeued  Mr.  Kitch- 
en to  let  me  fee  the  paper  ;  he  faid  he  made  it  a  point  to  de- 
ft roy  thofe  kind  of  papers,  to  prevent  mifchief. 

Mr.  Rodney.  I  afk  the  witnefs,  as  he  was  prefent  when  the 
paper  was  polled  up,  whether  it  was  poffible  from  the  time  it 
was  pofled  up  by  Mr.  Paffmorc,  'till  it  was  taken  down  by  Mr. 
Kitchen,  for  any  perfon  to  have  read  it  ? 

H.  I  believe  not  ;  I  believe  I  was  firft  at  the  defk  where  it 
was  ported. 

CROSS-EXAMIfEp. 

Mr.  Dallas.  I  wifh  the  witnefs  to  ftate,  whether  Paffmorc 
had  left  the  cofFee-room  when  Mr.  Kitchen  tore  the  paper 
down  ? 

H.  He  was  in  the  a£l  of  leaving  the  cofFee-room  at  the  time. 

D.  I  afk  the  witnefs  whether  it  was  not  a  matter  generally 
fpoken  of  in  the  city  ? 

H.  It  was  at  the  coffee-houfe  ;  and  I  believe  I  heard  it  thro' 
fome  parts  of  the  city. 

D.  I  wifli  the  witnefs  to  ftate  whether  it  was  not  confidered 
as  the  pofting  of  Meffrs.  Pettit  and  Bayard  ? 

H.  It  certainly  was. 

D.  The  witnefs  will  ftate  whether  he  has  been  examined  on 
this  buGnefs  before  the  Supreme  Court  ? 

H.  No,  fir. 

Mr.  Rodney.  I  aik  the  witnefs  whether  it  was  confidered  as 
any  thing  more  than  a  common  cafe  of  pofting  ? 

E.  I  was  unacquainted  with  the  grounds  ;  but  it  was  fpoken 
of  ai  a  common  pofting. 

R.  Did  any  one  fuggeft  its  having  reference  to  any  caufe 
pending  in  Court  ? 

H.  Not  to  my  knowledge. 

Mr.  BoiLEAU.  Mr.  Speaker,  we  have  gone  through  the  tef- 
timony,  on  the  part  of  the  profecution,  except  as  to  asking 
Mr.  Henry  a  few  queftions. 

I  wifh  him  to  ftate  to  the  Court  what  he  heard  refpefting 
the  arguments  of  the  counfel  when  the  award  was  fet  afide  ? 

Mr.  Henry.  Having  been  fubpcened  to  give  evidence  in 
the  March  term  1803,  1  attended  at  the  Supreme  Court,  which 
I  believe  was  the  term  that  the  report  and  award  was  fet  afide. 
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I  think  it  was  near  the  commencement  of  the  trial  for  argu» 
ment,  and  I  think  after  th;  firll  or  fecond  witncfshad  been  ex- 
amined ;  I  was  walking  on  the  ouifide  of  the  bar,  where  it  is 
common  for  people  to  walk  and  ftand  in,  when  Mr.  Dallas  came 
out  of  the  bar  ;  if  my  memory  ferves  me,  I  think  he  caught 
me  by  the  arm,  and  I  think  addreffed  me  in  this  way,  *'  Mr. 
Henry,  we  fhall  put  Paffmore  completely  on  his  back  before 
the  Legiflature."  I  muft  fay,  fir,  that  the  obfervaiion  furpriz- 
cd  me  a  little — I  was  apprehenfive,  it  appeared  to  me,  that 
fome  advantage  would  be  taken  of  that  trial — the  dec'fion  of 
that  trial.  As  foon  as  I  had  an  opportunity  of  feeing  Thomas 
Paffmore ' 

Mr.  Ingf.rsol  here  rofe  and  obje£lcd  to  this  kind  of  tedi- 
mcny,  as  tranlgreffing  all  the  rules  that  he  had  everfeen  in  open 
Court,  and  Mr.  Rodney  confented  that  the  tedimony  on  the 
part  of  the  profecution  Ihould  now  clofe. 

Me.  DALLAS. 

ilfr.  Speaker^  and 

Gentlemen  of  the  Senate^ 
ALTHOUGH  I  was  given  in  the  courfe  of  converfation  to 
underfland,  that  the  teflimony  on  the  part  of  the  profecution, 
would  occupy  the  remainder  of  this  day,  yet  the  circumflance 
of  its  being  clofed  at  this  time,  will  caufe  no  cmbarrafTment  on 
our  part.  I  (liould,  liowever,  have  received  it  with  greater  fa- 
tisfatSlion,  had  it  not  been  for  the  abrupt  manner  in  which  it  has 
clofed. 

It  is  now  nearly  12  months,  fince  three  of  the  Judges  of  the 
Supreme  Court  of  Pennfylvania  have  been  accufed  of  an  high  - 
mii'demeanor  in  office.  Since  the  firfl  period  of  the  accufation, 
they  have  obferved  a  rigid  and  profound  lilence.  And,  altho' 
the  reprefentations  of  Thomas  Paffifiore,  in  his  memorials  to 
the  Houfe  of  Reprefentatives,  conflantly  met  their  eye  ;  al- 
though they  have  commonly  been  retailed  in  every  newfpaper 
printed  in  the  flate  ;  although  every  report  on  this  fubjedl, 
rnade  to  the  Houfe  of  Reprefentatives,  has  met  publicity  ;  al- 
though the  prefs,  and  the  fquabbles  of  the  prefs,  and  the  law- 
yers, and  Mr.  Pailmore,  have  annoyed  the  eyes  and  the  cars 
of  the  Judges,  let  it  be  remembered  to  the  honor  and  indepen- 
dence of  chofe  worthy  and  venerable  charaders,  that  they  have 
retained  a  profound  filence. 

Not  only  this,  fir,  which  evinces  their  ready  acquiefcence  in 
the  Uwsof  the  country,  and  their  refpedt  forthe  conllituted  au- 
thorities. Not  only  this,  fir,  but  we  have  feen  thofe  Judges, 
under  the  obloquy  of  fuch  public  charges,  under  every  fpecies 
of  odium    and  abufe   from  the  prefs,  not   only  difcharging  the 
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duties  of  their  office,  but  traverfing  the  different  counties  of 
the  ftate  ;  Hill  were  they  filent,  although  they  well  knew,  that 
lirong"  and  violent  prejudices  might  oper«ie  againit  them.  Sir, 
this  was  conduft  worthy  of  them — conduct,  which  will  do  ho- 
nor to  themfelves  and  to  the  Hate,  and  command  the  public 
gratitude  :  It  not  only  does  honor  to  themfelves  in  the  ab- 
ftra£\,  but  fuch  conduct  will  enfure  to  them,  from  this  high  and 
rcfpedlable  body, the  opportunity  of  a  patient  and  candid  hearing. 
If  I  may  be  permitted  to  ufc  the  word  policy,  the  condudl  of 
the  honorable  and  venerable  gentlemen,  might  be  called  good 
policy,  for  they  knew  that  all  that  svas  Hated  againfl  them,  was 
founded  upon  ex-parte  teftimony,  and  the  partial  ftatements  and 
reprelentations  of  an  angry  individual. 

Far  be  it  from  me,  fir,  to  arraign  the  conduct  of  the  hono- 
rable Houfe  of  Reprefentatives.  On  every  flep  that  they  have 
proceeded  in  this  important  bufinefs  I  fpeak,  and  I  truft  they 
will  believe  me  when  I  fay  that  not  one  particle  of  my  confi- 
dence in  them  has  been  loft.  The  proceeding  has  been  fuch  as 
does  honor  to  the  Houfe.  For  when  we  recollecl  that  thefe 
charges  have  been  brought  forward  by  an  obfcure  individual, 
totally  ignorant  of  the  law,  whofe  paffions  were  fuperior  to  his 
prudence,  and  who  fuppofed  he  had  fuftained  an  injury — when 
we  recoUeft  that  they  are  brought  forward  by  a  poor  man  re- 
duced even  to  the  unpleafant  fituation  which  he  has  Hated  in 
his  teftimony — even  to  bankruptcy.  When  we  corfider  thefe 
circumftances  and  take  into  view  the  condudl  of  the  Houfe  of 
Reprefentatives,  we  muft  be  convinced  that  according  to  the 
information  adduced  to  them,  they  have  ac\ed  with  the  ftridelt 
propriety.  I  thank  them  for  their  attention  to  the  fubjeft. 
They  have  Hiewn  that  the  pooreft  man  in  the  community  will 
be  as  patiently  heard  and  receive  the   fame  juftice  as  the  moft 

opulent  and  dignified My  fentiments  are  the  fame,  fir,  with 

refped  to  the  committee  of  grievances.  From  the  nature  of 
the  charges  and  the  teftimony  produced  to  them,  it  was  their 
duty  to  a£t  as  they  have  done.  It  was  proper  and  honorable 
to  pay  attention  to  a  complaint  of  this  nature,  although  the 
charges  might  tend  to  affix  a  blot  upon  the  fair  charafter  of  the 
Judges,  which  to  this  moment  is  unimpeached.  I  thank  them 
alfo  for  their  attention.  If  after  all  thefe  charges,  and  the 
attendant  circumftances  and  inconveniences,  it  appears  that  the 
judges  have  aded  in  a  dignified  and  public  manner,  we  have 
nothing  to  fear  on  the  fcore  of  prepolteffion.  I  muft  obferve, 
^ir,  that  I  rely  upon  the  candor  and  talents  of  the  learned 
counfel  on  the  part  of  the  profecution,  upon  the  liberality  of 
the  managers  on  the  part  of  the  Houfe  of  Reprefentatives,  and 
upon  the  impartiality  and  integrity  of  this  honorable  Court  to 
djveft  themfelves  of  all  prejudice,  and  to  give  di::-  credit  for 
i)pright   and  dignified  coaduCU 
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Some  inconveniences,  of  a  different  kind,  attend  our  defence,,- 
Circumftances  attendant  on  profeffiona!  charafter. 

Attempts  have  been  made  to  throw  obloquy  on  the  bar  of 
Pennfylvania,  by  inhnuating  that  the  aid  of  counfel  for  this 
profecution  could  not  be  procured  in  the  (late.  The  infinua- 
tion  is  cruel  and  unjuft.  Profeffional  aid  might  have  been  as 
•well  furnilhed  in  Pennfylvania,  as  from  any  part  of  the  union. 
If  profeiTioiial  afliftance  was  wanted,  I  fliould  have  thought  that 
the  application  would  not  have  gone  to  perlbns,  who  had  open- 
ly avowed  their  opinions,  who  flood  in  relationfliip  to  the  Judg- 
es, or  who  had  affixed  their  names  to  declarations,  which  fanc- 
tioned  the  condudl  of  the  Judges.  There  were  many  others  at 
the  bai",  who  were  not  thus  circumffanced,  and  whofe  talents 
and  legal  knowledge  would  eminently  qualify  them  to  affift  the 
managers  on  this  occafion.  But  they  were  not  applied  to. 
And,  yet,  has  this  circumffance  been  made  a  fubjedl  of  cen- 
fure,  even  derogatory  to  the  bar  of  Pennfylvania.  I  repeat 
Sir,    that  the  charge  is  cruel  and  unjuff,  and  as  fuch  I  repel  it. 

My  worthy  friend,  one  of  the  managers  on  the  part  of  this 
profecution,  did  not  give  the  fubject  due  confideration,  when 
he  told  this  honorable  Court  that  they  were  refponfible  to 
the  people  for  the  vote  they  (hould  give  on  this  occaGon. 
Sir,  no  man  in  exiftence,  can  have  a  greater  refpeiil  for  the 
rights  of  the  people  than  I  have, — but,  fir,  when  the  people 
have  defcribed  thpie  rights,  and  delegated  the  exercife  and  the 
care  of  them  to  proper  conflitutional  authorities,  I  trull  we  have 
fomething  more  to  govern  our  condu6l,  than  an  appeal  to  the 
people  at  the  eledions.  Sir,  I  yield  to  and  will  always  fupport 
the  principle  that  the  people  have  the  fole  right  to  organize  and 
cffablifh  government  for  their  own  fafety  and  happinefs,  but 
having  done  this  they  have  no  right  to  interfere  with  or  deflroy 
its  operations.  If  they  wifli  it,  they  certainly  have  the  power 
to  change  the  form  of  the  conllitution,  but  until  the  conflitu- 
tion  is  changed  they  mull  be  governed  folely  by  the  delegated 
authorities. 

I  afk  the  worthy  manager,  to  refleft  for  one  moment,  on 
the  confequences  of  his  dodrine.  Let  him  look  at  that  con- 
flitution.  What  is  it  but  an  iiidruinent  of  reference  ?  a  de- 
claratory and  preventing  flatnte  of  law.  Does  it  not  declare, 
that  every  man  for  injury  to  his  property  or  reputation,  has  to 
feek  his  remedy  by  a  due  courfe  of  law  ? — not  by  a  reference 
to  the  psople  at  eleftions.  And  will  the  gentleman  be  able  to 
tell  me,  that  for  the  expolition  of  this,  I  have  to  appeal, to  the 
old  conftitution  ?  And  what,  fir,  is  the  confequence  to  lay,  that 
we  fiiall  refort  to  an  eledion  to  determine. 

Again,  fir,  is  it  not  a  material  feature  in  our  conflitution,  a 
eonllitution  that  has  been  eflabliflied  to  preferve  the  liberty  of 
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liit  people  and  to  preferve  the  order  of  the  government,  t^at 
"  Trial  by  Jury  fh-^Il  be  as  heretofore."  What  trial?  Many 
virtuous  and  good  men,  fir,  may  not  be  able  to  define  what  is 
meant  by  this.  But  what  is  meant  by  "  Trial,  by  Jwy  ?'^-— 
that  the  trial  fliall  be  by  jury,  and  thu  without  the  unanimous 
voice  of  the  jurors,  no  man  (hall  be  found  guilty.  But  -what 
is  meant  by  the  words  "  as  heretofore  V  l-et  him  take  the 
conrticutiun  of  1776,  under  which  we  a£ted  heretofore^  ynd 
compare  it  with  the  conlhtution  of  1790  and  he  will  difcover 
the  relative  and  precife  meaning. 

Before  the  conflitution  of  1776  trial  by  jury  did  not  eiclfl  iii 
feveral  inftances,  and  decifions  wt-re  had  on  quedions  of  pro- 
perty without  any  reference.  This  was  the  cafe  in  the  Or- 
phans Courts,  in  the  Rfgifiers  Courts  and  in  the  Courts  of 
Admiralty,  and  all  thefe  Courts  were  invelted  with  the  procefs 
of  attachment. 

Before  the  revolution  of  '76,  the  jnRices  of  peace  in  fome' 
cafes  pofTcffed  fummary  powers- — the  fame  mode  of  proceeding 
is  recognized  over  and  over  again — particularly  in  one  cafe 
decided  before  Chief  Jnllice  Kinfey.  In  this  cafe  the  Judge 
decided  that  there  was  a  contempt,  and  the  party  fufFered 
for  it. 

Under  the  confiitution  of  1790,  the  powers  of  this  Court 
are  eftablidied.  The  people  have  conftituiionally  declared, 
that  all  impeachments  fliall  be  tried  by  the  Senate — that  you 
fhall  judge  between  them  and  the  party  accufed.  They  have 
left  It  entirely  to  your  decifion,  under  an  appeal  to  Divine 
Providence  ! — and  will  it  be  faid,  that  the  people  are  now  to 
fee  reported  to  ? — an  eletflion  talked  of  when  the  judgment  of 
this  Cnurt  is  to  be  given  ?  My  diffidence  only  can  caufe  me  to 
withhold  the  expreflion  of  my  feelings. 

Other  inconveniences  prefent  themfelves.  It  is  my  misfor-^ 
tune,  as  the  current  opinion  now  runs,  to  belong  to  the  pro- 
feflion  of  the  law.  But  I  ^fk,  was  it  proper,  was  it  candid,  ire 
the  gentlrman  who  is  one  of  the  managers  of  this  profecution^ 
to  fay  that  all  my  defence  would  be  eloquence  and  fophiflry  ? 

I  hope,  however,  that  whatever  gentlemen  may  think  of  law- 
yers when  they  fpeak,  they  will  believe  them  when  they  fwear, 

I  appeal  to  the  gentleman  who  is  coiinfel  for  the  prosecu- 
tion, and  afic  him,  whether  in  a  caufe  deeply  intereiling  to  life 
and  property,  whether  it  would  be  a  proper  appeal  to  the  Court 
and  Jury  to  fay  "  hear  me,  gentlemen,  and  alfo  hear  my  col- 
league, but  hear  not  one  word  of  the  oppofing  counfel,  be- 
caufe  that  all  be  intends  to  fay,  is  mere  eloquence  and  fophiftry^ 

R. 
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However  the  profcfTxon  may  be  undervalued,  I  triift  that  it 
•will  not  fufFcr  by  a  reference  to  hirtorical  record.  When  I 
look  back  to  the  tommencement  of  our  revolution^  when  I 
lock  to  our  then  members  of  Congrefs,  when  I  look  back  to 
the  cabinet  and  the  field,  I  may  alk,  how  (lands  ;he  quelhon  ? 
What  was  the  language  ?  What  was  the  riique  of  the  profcf- 
lion  at  that  time  ?  1  aik  the  gentleman  to  look  at  the  then  ex- 
ifting  ftate  of  things,  and  appeal  to  his  memory  for  the  condudt 
of  profeflional  gentlemen.  1  afk  him  to  look  at  the  Federal 
government  recently,  to  look  into  the  individual  flaies,  (not  in 
the  flate  of  Pennfylvania  at  this  time)  and  let  him  fee  how 
the  profeffion  is  ellimated.  In  the  federal  government,  do  they 
not  poffefs  the  confidence  of  the  people  ?  At  the  head  of  that 
government, we  fee  a  lawyer, once  a  praftifing  lawyer,  a  man  who 
has  fet  an  example  in  the  government,  that  will  do  more  to 
perpetuate  the  excellence  of  republican  government,  than  all  the 
elementary  writers  in  the  world.  Let  us  look  into  the  Senate  of 
the  U.  S.  and  there  we  fhall  fee  in  the  fecond  officer  of  govern- 
iTient,  a  profefTional  charadler.  And  further,  in  llie  councils 
of  the  nation — wlio  are  Giles,  Randolph,  Nicholfon,  with  ma- 
ry  other  i  Lawyers  ! — Lawyers  ! — Lawyers  ! — How  is  it  then, 
•when  nothing  but  fophiflry  is  to  be  expe<fled  from  the  profeflion, 
that  thefe  gentlemen  fliould  have  been  called  to  fuch  high  ar.d 
dignified  Rations.  If,  fir,  there  were  not  in  our  profefTion, 
fonie  unworthy  charafters,  we  Ihould  be  too  honorable,  we 
fliould  be  too  good  ;  but  the  profeflion  is,  like  all  others,  made 
up  of  good  and  fome  bad  men.  Az  we  poffefs  the  fame  ideas, 
as  to  right  and  wrong,  we  are  as  much  entitled  to  credit  as  other 
men,  Avhen  we  mal.t  a  folemn  -appeal  to  our  God. 

Sir,  I  would  wifli  to  approach  more  nearly  to  the  ground  of 
argument.  I  will  endeavor,  with  the  indulgence  of  this  hono- 
rable Court,  to  give  a  brief  narrative,  or  hiftory  of  this  bufi- 
nefs  from  its  commencement.  In  doiiig  this,  I  am  willing  to 
give  up  my  notes,  and  rely  upon  memory,  and  I  requefl  the 
honorable  the  Court,  the  counfel  and  the  managers  to  obferve 
whether  I  am  not  circumllantially  correct. 

A  number  of  gentleinen  fnbfeibed  a  policy  of  Infurance  on 
the  Brig  Minerva.  The  vefTel  failed, and  in  going  down  the  Del- 
aware met  with  a  flight  injury  by  running  foul  of  another  veffel. 
In  the  courfe  of  her  voyage  for  Europe,  flie  encountered  bad 
weather  ;  the  weather  did  not  do  her  much  injury  ;  fuch,  how- 
ever, was  the  efTtct  upon  the  apprehenfions  of  the  crew,  that 
•when  they  arrived  at  a  port  in  Nova  Scotia,  they  declared  that 
uulcfs  an  enormous  fum  was  expended  to  refit  the  veffel  flie 
would  not  be  fit  for  fea.  After  all  this  they  agreed  to  rifque 
themfi^lves  on  this  rotten  plank,  provided  the  carpenter,  after 
fixamination,  fliould  dcclare.her  fea-worthy.     In  this  lituation 
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of  afTiirs,  information  was  given  to  Mr.  PdlTmore  of  the  flat® 
things    were  in.     Two  protefls   were  tranfmitted  to  him  ;    the 
firft  contained  the  report  of  an  examination  of  the  upper  works 
of  the   veffel  i  the  fecond    contained  a    hint   that    cannot    be 
mifunderftood,  "the  veffcl  was  in   fuch  a  ftate  tliat  the    mari- 
ners refufed  to  embark."     An  account    of  the  furvey    with    a 
bill  of  the  repairs   upon    the   fubfliantial   timbers  of  the  veffel 
amounting  to    twenty-feven   pounds,   Halifax   currency,  were 
aU'o  forwarded  to  Mr.   Paffniore.      Mr.  PalTmore  upon  this  de- 
termined to   abandon  the  veffel  ;  he  callcal  upon  Mr.   Shoema- 
ker, toe   broker  in  this  tranfaftion,  with  the  proteft  and  the  let- 
ter of  abandonment  ?    30  days  are  in  all  fuch  cafes  allowed  the 
underwriters  to  enter   their    objei^lions,     or   pay  the    lofs  ;  as 
foon  as  30  days  had    clapfed,  atier  fome    negociation  between 
Mr.  PalTmore  and  the   underwriters,   it    was    agreed   to    enter 
an    amicable     fuit.        So     far    from  a    wifli    for    litigioufnefs 
or  procrallination  en   the    part    of  Meffrs.  Pettit  and    Bayard, 
Mr.   Bayard  was  the  lirtl  perfon  who  propofed  this  mode  ofde- 
cifioii.     It  was  then  agreed   to,  but  as  it  was  inconvenient  for 
all  of  the  underwriters  to  attend   to  the  fuit,  and  as  the  fame 
principle  would   operate    upon  all  in   the  determination  of   the 
cafe,  there  appeared  to  be  no  neceflity  for  the  other  underwri- 
ters   to    become  parties  in    the    action.         This    being    done, 
from    that   moment,    the    underwriters    placed    all    their  con- 
fidence     in    Mr.     Bayard,    and     they     all    confidered    them- 
felves    as     mere    automata,    to   be    moved    hjL  MefTrs.   Pettit 
and  Bayard,    and  not  upon  the   reprefentations   of    Mr.    Lyle, 
Phillips  and  Crammond,  or  Nicklin  and  Griffith, nor,  muchlcfs, 
upon  the  reprefencations  of  Mr.  PalTmore.     Now,    we  Ihall  fee 
the    confequence.     The  agreement  was  drawn  up  in  the  ofRce 
of  Mr.  Shoemaker,  by  which  agreement,  Mr.  Henry  and   Mr. 
Pearce  were  appointed  the  arbitrators,    to  fettle  all  matteis  in 
variance  between   the    parties,  with  authority  for   Mr.  Inger- 
foll,  or  any    other  attorney    to   confcfs    judgment  upon  the  a- 
ward.      I  beg  leave  to  remark   here,  fir,  that  every    fpecial  au- 
thority muft  be  rtrittly  purfued,  and  neither  of  the  parties,    nor 
their  fpecial  attorney  can,  in  the  leaft,devrate  from  its  provifians, 

Mr.  Sampfcn  Levy,  not  with  a  view  to  impede  the  progrefs 
of  the  bufinefs,  but  with  a  view  to  give  body  and  form  to  the 
agreement,  drew  up  a  new  form,  by  which  the  referees  in  case 
that  they  could  not  come  to  a  desifion  were  authorised  to 
choofe  an  umpire,  whereas  the  original  agreement  ga%e  no 
fuch  authority.  It  is  the  pra£\ice  in  the  Courts  of  Law,  that 
if  a  rule  of  reference  is  entered  into  between  A.  and  B.  and  if 
they  agree  that  the  referees  (hall  make  a  report  in  the  office, 
and  if  exceptions  are  not  filed,  within  four  days  after,  the  par- 
ty is  entitled  to  judgment.  The  prothonotary  endorfes  on  the 
report  judgment  secundum  regulam,    that  is  according  to  rule. 
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PuV>  when  by  the  rule  of  reference  there  is  an  authority  to  an 
.attorney  to  confefs  judgment,  the  judgment  muft  be  confefTed 
by  the  attO'ney.  ihc  one  is  a  judgment  by  confession  ;  the 
pther,  a  judgment  according  to  practice.  In  the  prefent  cafe, 
there  weic  two  rules.  The  i'ccond  entirely  difcordant  in  prin- 
jciple  and  equity  with  the  fiift.  The  acl  of  the  prothonutary 
could  not  give  the  effect  of  a  judgment  to  the  firft  agreement, 
without  a  confcffion  of  the  attorney  ;  nor  could  an  attorney  con- 
fefs judgment  on  the  fccond,'jecaufe  it  authorized  judgment  to  be 
entered  upon  the  report  of  the  referees,  and  not  by  attorney. 
Where  a  man  is  to  be  afFcdled  by  a  judgment,  he  muft  have 
notice — fo  in  the  rule  of  four  days,  if  notice  is  not  given,  the 
judgment  will    be  set  afide  as  irregular. 

Mr.  Levy  has  fworn  exprefsly  that  the  paper  drawn  up  by 
him  was  intended  to  be  prefented  to  Meffrs.  Ptttit  and  Bayard, 
for  their  fignature  ; — that  PafTmore  fo  underflood  it,  and  that 
he  told  him  it  was  null  and  void  unlefs  it  had  their  lignature. 
Without  this,  it  was  in  fad,  nothing  moie  than  a  piece  of 
blank  paper. 

What  does  Paffmore  do  ?  does  he  go  according  to  rule  ? 
does  he  go  to  Petit  and  Bayard  with  the  new  agreement  ?  No. 
He  does  jufl  as  much  with  respeft  to  the  award.  He  carefully 
keeps  it  out  of  the  view  of  Petit  and  Bayard  till  he  has  gained 
his  purpofe.  The  irregularity  of  the  firll  agreement  was  early 
difcoveredby  Paffmore,  but  without  goin^  to  Meffis.  Petit  and 
Bayard  as  he  ought  to  have  done,  and  aflcing  them  lo  fign  the 
new  agreement,  he  proceeds  to  the  office  of  the  Prothonotary 
and  there  files  it.  He  goes  to  Mr.  Sampfon  Levy's  office. 
Mr.  Levy  is  not  at  home.  The  young  gentleman  in  the  of- 
fice, without  advifing  with  Mr  Mofes  Levy,  conftffes  judg- 
ment, bclievinjf  it  to  be  regular  and  according  to  practice.  Is' 
this  to  be  confidered  as  the  a£l  of  an  attorney  authorifed  to 
confefs  judgment?  Is  this  to  be  confidered  as  the  zdi  of  Mr. 
Levy  ?  God  forbid  !  did  Mr.  Levy  ever  inform  Paffmore  that 
he  would  be  entitled  to  judgment  on  an  agreement  not  figned 
by  |he  parties  ?  Did  he  advife  hirs  to  proceed  in  this  way  ? 
Not  one  word  of  this  kind.  He  not  only  told  him  to  go  to 
Petit  and  Bnyard  and  inform  them  by  the  firft  agreement  there 
■was  no  authority  to  choofe  an  umpire,  and  requeft  them  to  fign 
a  fecond,  but  he  told  him  that  without  their  fignature  the 
whole  proceeding  would  be  of  no  cfFecl — that  to  obtain  a 
judgment  upon  any  report  of  an  umpire,  their  fignature  was  ab- 
folutely   neceffary. 

Let  this  faft  never  be  forgotten,  that  at  the  moment  of  en- 
tering the  report  in  the  office,  he  knew  that  he  could  legally 
derive  no  benefit  from  it.  Every  defedl  was  fully  explained  to 
bim.     After  this  explanation,  why  not  go  to  Petti:  and  Bay 
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ard,  and  inform  them  of  the  circumRance.  And  further,  why 
not  go  to  the  referees,  nnd  tell  them  openly  and  candidly,  the 
Rate  of  the  eal";.  Did  he  inform  Meffrs.  Henry  and  Haflctt,  of 
the  defcclion  in  the  agr-einent  ?  No.  Did  he  inform  them,  that 
through  the  inadvertn.cy  of  Mr.  Burd's  clerk,  he  had  got  the 
rule  of  reference  entered  ?  No.  But  by  the  abufe  of  the  con- 
fidence repofed  in  him  by  a  young  man,  by  the  inadvertency  of 
the  clerk,  in  entering  the  rule,  without  referring  to  the  origi- 
nal agreement,  this  man  has  accomplilhed  his  objeft, — and  he 
goes  on  in  this  way.  Sir,  I  alk  the  Senate  to  give  me  credit 
tor  fads  ;  I  appeal  to  them,  whether  every  fyliable  I  have  faid 
is  not  in  full  proof.  No  latitude,  or  freedom,  is  tflVntial  to 
this  caufe.  The  Senate  will  recolledt  what  has  been  faid  by 
Mr.  Paffmore  in  his  teftimony.  Sir,  I  do  not  impute  ptrjurrd, 
fjniiler  defigns  to  any  man,  nor  to  any  fet  of  men.  Bui  1  do 
moll  fincerely  think  it  a  duty  to  Ihew,  that  in  taking  ablb.tct 
matter,  there  has  been  deception  and  collufion.  1  fay,  that  I 
do  not  impute  finifler  defigns  to  any  man.  As  to  what  Mr. 
Heniy  has  told  us,  that  the  idea  which  induced  a  modificaiion 
of  the  original  agreement  arofe  from — and  as  to  Mr.  Paff- 
more's  ftatement,  that  Mr.  Yard  had  fubfcribed  for  himfclf, 
afld  all  the  other  underwriters,  except  Pettit  and  Bayaid.  hfcer 
having  declared,  that  "the  veffel  was  a  vile,  rotten  fiiip,  but  if 
they'd  give  him  a  half  per  cent  premium  more,  he  would  take 
a  ril'que  in  the  veffrl,"  we  muft  have  our  opinions.  So  far  as  re- 
peded  Pettit  and  Bayard,we  know  that  thry  did  fign  for  thcm- 
felves.  I  alk  for  how  many  underwiters  did  Jas.  Yard  fubfcribe  ? 
Did  he  fubfcribe  fcr  one,  or  two,  or  more — and  who  were  thev  ? 
They  are  not  named.  I  have  not  heard  of  any  paying,  but 
thofe  who  figned.  Thofc  fubfcripclons  of  Mr.  Yard,  it  feems, 
were  not  worth  purfuing.  Did  James  Yard  fubfcribe  for  1  yie, 
Crammond  and  Co.  and  Nicklin  and  Griffirh  ?  Yet  thofe  are 
the  perfons  againft  whom  the  adion  was  direded.  Is  there 
any  teftimony,  that  thefe  gentlemen  employed  Mr.  Yard  to 
fubfcribe  for  them  ?  Not  a  fyliable  of  this  kind.  Can  it  be 
true,  that  an  half  per  cent  additional  premium,  could  be  the 
motive  for  fubfcribing  on  a  rotten  velTcl  ?  No,  fir,  a  witnefs 
■will  be  examined  in  the  courfe  of  this  trial,  who  will  prove  to 
you,  that  there  were  two  agreements  drawn  up  and  formed,  and 
jinade  the  ground  of  a  fecond  adion. 

But,  fir,  let  me  lead  you  one  ftep  back  to  the  fituation  of 
Paffmore,  before  the  referees,  when  he,  by  negleding  or 
rcfufing  to  comply  with  the  original  agreement,  was  armed 
with  an  inftrument,  giving  a  right,  which  the  parties  never 
gave,  whilft  the  original  agreement  was  indiredly  k(=pt  hidden 
from  the  view  of  thofe  who  were  to  determine  the  coi-nroverly. 
The  original  agreement,  acquiefced  in  by  Petti c  and  Bayard, 
v.as  never  infpcded  by  the  referees,  nor  by  the  umpire.     I  ap- 
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peal  not  to  lawyers,  but  to  men  of  bufinefs,  to  every  man  of 
common  fenfe,  whether  he  would  confent  to  have  a  difpute  in- 
volving the  fum  of  five  thoufand  dollars  fettled  in  this  way. 
Will  any  man  pretend  to  fay,  that  Pettit  and  Bayard  were  to 
be  bound  by  a  confequent  decifion  ?  Can  an  article  of  agrce- 
iiicnt,  not  figned  by  them,  never  confented  to,  nor  feea  by 
them,  be  obligatory  upon  them  ? 

It  -was  firft  infinuated,  nay,  more  than  inrinuated,  that  there 
■was  a  fpirit  of  procraftination  on  the  pa^-t  of  MeiTrs.  Pettit  and 
Bayard,     But  is  not  the  fallacy  of  fuch  an  infinuation,  clearly 
apparent.     Meffrs.  Pettit  and  Bayard,  inftead  of  agreeing  to  a 
reference,    might  have  carried  it  through   the    feveral  Courts, 
and  delayed  payment  for  2  or  3  years,  nay,  might  have  carried 
it   into   the  High  Court  of  Errors  and  Appeals,  and  kept  PalT- 
more  out  of  his  money,  for  perhaps  feven  years.     But  did  Pet- 
tit   and  Bayard'a  condu£l   evince    any    thing  like  this,    when, 
■without  any  evafion  whatever,  they  agreed  to  fubmit  the  mat- 
ter to  referees,  and  at  a  period,  when,   in   confequence  of  the 
yellow-fever,  which  exidedboth  in  1801  and  1802,  there  would 
have  been  a  general  and  a  favorable  relaxation   from    bufinefs. 
The  referees  held  four  meetings.     Thofe  meetings  are  not  de- 
layed by  Mr.  Bayard.    He  was  to  have  notice  of  the  meetings, 
but  hf   had  not  of   all — though  it  has  been  Hated,  that  he  had 
tke  f  me  opportunity  of  knowing   when  the  meetings   were  to 
be  held,  as  Mr.    PafTmore  had.     But  how  can  this  be  poffible, 
when   Mr.    Henry,  one  of  the  referees,  was,  during  the  whole 
of  this    time,  an  inmate  at   the   houfe   of   Thomas   PafTmore. 
There  was  not,  on  the  part  of  Mr.  Bayard,  a  lingle  cxpreflion 
cf  a  with  to  delay,  except  as  to  the  papers  from  Shelburne,  not 
being  produced.     On  the  6th  of  Auguft,  where  is  the  fymptom 
of  procradination    on   the  part   of  Mr,    Bayard  ?  We  are  told 
that  the  referees  had  dated  days    and  hours  of  meeting  ; — but 
are  the  referees  to  proceed  in  my  abfence — perhaps  detained  by 
Hck  efs, — pleafure, — bufinefs,  muft  1  be  bound  to  attend,  at  the 
pei  il  of  having  a  report  made  againft  me  i 

Prior  to  the  award  being  given,  and  at  the  lafl  regular  meet- 
ing at  which  Mr.  Bayard  attended,  there  was  a  diverfity  of 
opinion,  relative  to  the  merits  of  the  cafe  ;  fuch  a  diverfity  in- 
deed, that  Mr.  Bayard  could  have  no  reafonable  belief,  that  the 
referees  would  at  all  decide,  much  lefs  had  he  caufe  to  believe, 
that  a  meeting  would  be  held, without  his  having  notice, and  that 
an  award  would  be  made  againft  him  a  few  days  after,  in  con- 
fequence of  the  unauthorized  appointment  of  an  umpire.  But 
how  was  this  diverfity  of  opinion  reconciled  ?  What  was  done  ? 
After  hating  agreed  to  uppoilit  an  umpire,  Mr.  Halrton  was 
fixed  on,  and  declined  ferving.  When  was  the  information 
of  Mr.  Kalilon's  having  declined,  given  to  the  referees  ?  Not  in 
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their  ufual  place  of  meeting,  but  In  the  common  coffee-houfe. 
Was  this  a  regular  proceeding  ?  Well,  Mr.  Ralfton  cannot  at- 
tend. What  do  ihey  do  ?  They  then  appoint  Mr.  Haflett. 
1  beg  leave  to  flate,  lir,  that  I  could  have  no  objeftions  to  Mr. 
Haflett,  as  an  umpire,  provided  he  had  been  regularly  appoint- 
ed. He  is  as  honell  a  man,  and  as  good  a  citizen,  as  any  in 
the  (late. 

At  what    time   the  referees  would  take  the  fleps,  and  afcend. 
to  their  room,muU  depend  upon    Mr.   Haflett,  becaufe  if  Mr. 
Haflett  had  fent   word  that  he  could  not  attend,  thofe  gentle- 
men could  not  have  kept  their  heels.     Where  was  Mr.  PalTmore 
all  this  time  ?  Conftantly  attending, and  extremely  diligent.  He 
feemed  to  have  no  other  bufinefs.     Mr.  Bayard  had  avocations 
■which  required  his    particular  attention.     Yet  if    it    had  been 
convenient   for    him  to   attend,    where  was  his  notice  of  thefe 
proceedings,  when   judgment  was  in  a  moment  to  be  given  a- 
gainft    him  ?  Was  he  made  acquainted    with    their    meafures  I 
No.     I  afk  any  gentlemen,  if  he  can  reconcile  it  with    common 
jufiice,  that  in  a  cafe  where  five    thoufand  dollars  was  depend- 
ing, he  fhould  have  fcntence  paffed  upon  him  without  a  notice, 
I   aik,    whether   any  man  of   common  bufinefs  would  not  have 
expcAed  fuch  an    arrangement,  as  that  he  fliould  be  informed 
of  the  period  when  the  decifion  was  to  be    made.     Yet  did  the 
referees  go  on,  and  hear   Mr.  Paffmore    read    papers  in  the  ab- 
fence  of   Mr.  Bayard.     No  notice,  whatever,  of  this  is  given  to 
Mr.  Bayard — none,  in  faft,  was  intended  to  be  fent.     Would 
fuch  treatment  be  exercifed  even  in  a  Court  of  Juflicc,  looking 
for  the  due  adminiftration  of  juftice  ? 

Mr.  Bayard,  being   in   purfuit  of  fome  other  objeifV,  by  acci- 
dent  looked  into  the  room  whTe   the  referees   had  juft   retired 
to,  and   he  was  about  to  withdraw.     He   appeared  iurprized  ; 
for  the  expreffion  by  Mr.  Haflett,  of  the  word  '*  affected,"  was 
not  intended  to  mean  any  thing  more,  and  I  truft  we  all  under- 
ftand  it   fo,    than   that  Mr.  Bayard  "  appeared,   not   to  have 
any  previous  knowledge  of  the  meeting."     What  were  the  im- 
preffions  of  Mr.  Bayard,  may  be  deduced   from  his  condu£l  on 
the  occafion.      He  did  not    appear  to  be  in  fearch   of  the  re- 
ferees. After  coming  to  the  door,  he  is  about  to  withdraw.  He 
evinces  no  wifla  to  enter  the  room — no  knowledge  of  the  bufi- 
nefs in    which  the  gentlemen  are   engaged.     On  the  contrary, 
when  Mr.  Henry  calls  to  him,  and  informs  him  that   they  are 
employed  on  his  bufinefs,  what  does  Mr.  Bayard  fay  :    "  Why, 
Mr.  PalTmore,    it  is  not  right  that  you  fhould  be  here  reading 
papers  to  the  referees,  in  my  abfence.     Without  any  idea  of  the 
proceedings  that  had  recently  taken  place,  he  fat  down  and  en- 
tered into  a  converfation  with  Mr.    Paffmore— and  went   into 
the  merits  of  the  cafe.     There  was  nothing  faid  as  to  the  ap- 
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pohitmeut  of  an  umpire,  nor  as  to  the  other  exparte  proceedings:, 
Mr.  Bayard  knew  nothing  of  thefe  circumdances.  Notice  was 
neither  given  to  him,  nor  intended  to  be  given.  We  are  to 
know  nothing  of  colliifion  in  all  this. 

It  is  faid  that  Mr.  Bayard  by  this  a £1  of  fitting  down  with 
the  referees  and  entering  into  converfation  on  the  fubjetl  has 
alTt-nred  to  the  appointment  of  the  umpire.  But  Mr.  Bayard 
did  not  enter  into  a  full  flatement  of  his  cafe,  he  produced  no 
papers,  he  did  not  recognize  the  umpire,  as  fuch,  and  certainly 
by  his  a^rreement  he  hnd  never  authorifed  the  appointment  of 
one.  If  there  had  been  a  Jifpofition  on  the  part  of  Paffmore 
to  give  notice  of  the  imperfedtion  of  the  fiift  agre-ement,  and 
and  of  the  reafons  for  drawing  the  latter,  he  would  now,  if  not 
before,  have  produced  the  document  and  hive  fht-wn  the  vari- 
ance. Mr.  Bayard  would  have  laid"  if  the  agreement  is  de- 
fertive,  I  (ball  take  no  advantage  of  it,  1ft  tlie  referees  give 
time  for  the  receipt  of  the  pip'-rs  from  Shelburne,  and  we  will 
proceed  regularly."  But  Paffmore  not  only  gave  Mr.  Bayard 
no  notice,  but  he  did  not  manifell  a  wifh  to  do  fo.  Mr.  Ha- 
flett,  whofe  correctnefs  of  difpofition  I  rtill  acknowledge,  if  he 
had  looked  at  all  the  papers  muft  have  feen  the  two  rules  and; 
have  dlfcovered  their  variance,  he  never  examined  nor  had  an- 
opportunity  Eo  examine,  the  Ship  Carpenter,  although  his  tefli- 
mony  had  been  confjdered  of  fo  much  importance.  Nothing 
but  his  afHclavit  was  produced,  and  upon  that  affidavit  of  the 
Ship  Carpenter,  remarks  had  been  m^fde  by  Mr.  Bayard,  not 
one  fyllable  of  which  did  Mr.  Haflett  hear  of  himfelf;  and  un=.- 
lefs  he  was  informed  by  the  referees,  he  mufl  have  been  totally 
unacquainted  with  the  nature  of  the  teltimony.  Now  if  the 
referees  corriinunicated  every  thing  to  the  umpire,  even  upon 
oral  as  well  as  authentic  inlormation,  ftill  is  this  infufficientV 
Mr.  Hailett  ought  to  have  had  a  full  and  fair  opportunity  of 
examining  all  the  teflimony,  to  have  enabled  him  to  decide. 
Wlien  a  man  hears  and  fees  through  his  own  organs  he  is  en- 
abled to  judge — but  not  without.  Well,  Sir,  here  is  one  cafe 
in  which  no  man  of  common  underOianding  can  fail  to  form  a 
correft  opinion.  The  protelt,  this  lofl  flicep,  this  fecond  pro- 
teft,  is  now  in  poffcfl'ion  of  the  three  gentlemen.  Mr.  Shoe- 
maker tells  you  how  it  grt  out  of  his  hands.  That  it  was 
■withdrawn  by  Pafl'more  three  or  four  d?ys  after  it  had  been 
lodged.  Mr.  Paffmore  tells  the  referees  nothing  of  this  cir- 
cumftance,but  he  had  charged  Mr.  Bayard  with  having  the  paper. 
Who  produced  this  loft  protelt  ?  Mr.  Paffmore  ?  We  have  no 
evidence  of  this,  but  from  the  certainty  that  it  was  produced  to 
the  referees  among  the  papers  left  upon  the  table.  We  know 
however  tliat  it  was  withdrawn  by  Paffmore  out  of  the  hands 
of  Mr.  Shoemaker,  it  was  then  loll,  and  again  found  for  the 
purpofe  of  repvefenting  ii  to  Mr.  Haflett,  without  his  knowirg 
whether,  or  not,  Mr.  Bayard  had  ever  fcen  ii. 
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All  will  allow,  that  no  man  ought  to  be  condemned  without 
a  fair  a-nd  iiiiparti:il  hcaiinf;.  It  is  a  rule  in  law  that  none 
fliall  be  convided  wiihont  a  hearing,  nor  upon  lellimon}', 
wiihout  the  opportimiiy  of  a  crois  « xamiri'ation.  Had  Mr. 
Bayard  an  opportunity  of  examining  the  Ship-tar|ienter  ?  1  his 
very  eccentric  man.  Philips,  (wcall  know  him  in  Philadelphia)  ' 
a  very  good,  but  ecceniiic  man,  he  might  have  faid  that  lie 
would  as  foon  go  in  that  vcfTel  as  any  vefftl  in  port.  But 
1  alk  the  gentleman  to  read  that  proteft  and  tell  me  if  the  ac- 
count of  the  ftate  of  her  hull  would  jullify  the  fecond  protefl. 
If  the  accidental  running  foul  of  a  hawfcr  would  have  made  all 
thefe  repairs  nectffary.  1  am  not  ceitain  that  the  referees,  ur 
the   umpire  took  the  trouble  of  reading  the  two  protells. 

Suppofc  a  man  who  reafons  differently  from  what  I  have  done, 
Ihould  fay  tiiat  it  was  proper  for  the  referees  todifcard  all  lorms 
of  law.     Is  it  not   a  very  ferious    thing  that   a  man  (liould  be 
heard  in  his  own  caufe,  in    the  abfence  of  his  adverfary  ?     and 
is  it  not  in  evidence  before  you  that  Paffmore   was  reading  pa- 
pers  to   the  referees  in  the  abfence  of  Mr.  Bayard  ?     Is  ic  not 
in  evidence  before  you  th?,t  Mr.  Bayard  was  not  prefent  when 
the   Ship-carpenter  was  examined?      li  it  not  in   evidence  be- 
'fore  you   that  Mr.   Haflett  declared  that  he   had  re.id   the  feffi.- 
davit  of  Phillips  ?     and  did  he  confjder  this  alone  as  fufficieut  ? 
That  hearing  one  party  upon  oath  is  fufficieut?     According  to 
this  indulgence  given  to  tiie   referees   a  man    might    fwear    to 
;dl  that   was    necelTary    to  gain  his    purpofe    and    the  bufmefs 
would  be  fixed.      In   the   name  of  Heaven    will    a    latitude   of 
this  kind  be  given,  ard  swe  referees  to  liflen  to  what  Mr.    Pail- 
niore  chufes  to  tell  them  that  a  mate  and  a  cook  told  to  him. 
This  may   all  be   riglit,  fir,  in  the  minds  of  fome  people, — but 

common   fenfe  and  and  common   precedent  forbid    it. But 

let  us  proceed  further. 

At  the  meeting  in  which  T^ir.  Bayard  accidentally  found  the 
referees   engaged   in  the   hulinefs — the    laft   meeting  which   hs 
had  any  opportunity  of  attending:   At  this  meeting  Mr.   Bay- 
ard   recjuelled     when   he    left    the    room,   that    the   genrlemen 
would  not  come  to  a  decifion   upon    the   cafe    until  he  had    an 
opportunity  of  getting  the  documents    from    Nova    Scotia.     I 
'     beg  the  Senate  to  take  notice  that  Mr.   Haflett  Iras  Hated  that 
when   the  referees   agreed    to   adjourn,   he    was   "not    certain 
whether  it  was  to    hear  further  flatenients   of  the  cafe,    or  to 
give  him  time  to  make  up  his  mind."      'Ihc  referees    however 
adjourn  to  meet  on  the  enfuing  Wednefday.      But   no  notice  is 
given  to  Mr.  Bayard  of  their  meeting  any  more — not  a  particle 
of  information  on    the   fubjed.      Now  is   this   a   fair,  upright 
and  regular  mode  of  proceeding  ?     Is  this  away   in  which  men 
of  common  fenfe  would  ad?      Mr.   Bayard  when    he  made  the 
Vropofition  ought  at  leaft  to  have  received  an  anfwer.     He  had 
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a  right  to  place  confidence  in  another  opportunity  of  meeting, 
the  referees.  He  did  not  know  but  that  he  might  have  time 
to  get  the  papers  from  Shelburne.  But  what  is  the  event  ? 
Thefe  gentlemen  who  are  fo  punciual  in  all  their  bufinefs  don't 
meet  at  all,  but  at  each  others  houies  ! — in  the  country  ! — 
at  Mr.  Hafletts  houfe  in  the  country.  ]s  this,  fii,  a  way  of 
proceeding  that   any  man    of  fcnfe  would  indulge  or  tolerate  ? 

But  the  referees  having  made  up  the  award  In  their  out- 
door vjray,  what  is  done  with  it  ?  Who  gets  it  into  poffeffion  ? 
Does  Mr.  Bayard  know  any  thing  about  it  ?  No. — Not  2, 
lyllable.  It  is  figned  in  the  country — Mr.  Bayard  knows  no- 
thing about  It — Mra  Henry  is  at  my  houfe,  and  I  am  at  the 
Pro-honotary's. 

When  Mr.  Paffmore  applies  st  the  Prothonotary's  office  for 
sin   execution,  he  is  told  of  tlie   variance  between   the  rules,  of 
the  irregularity  of  the  procteding,  and  that  the  judgment  would 
not  authorize  the  ifTuing  of  an  execution.     He    is  told  of  a  va- 
riance which  re-nders  the  whole  proceeding  of  no  effedl.    What 
does  he  do.     Now  gentlemen,   fair  play  intends    one  courfe  of 
condudi,    foul   play    another.      Fair  play    would    have    didlated 
fuch  condudl    as   an    henell    mind   would    conceive.     Paffmore 
would  have  laid  I  have  got  an  irregular  judgment  againflMr. 
Bayard.     I  have  got  fome  time.     If  he  is  a  candid  man,  I  will 
go  to  him,  and  in  order  to  purchafe  the  price  of  a  compromife, 
1  will   give    him  an  opportunity   of   ridding  himlelf  of  his  em- 
barraffment.      But,   fir,  1  a{k,  what  was  the  courfe  of  law  ?   If 
an  attorney  had   been  applied    to,   would   he  have  given  Paff- 
more advice   to    adl  as  he  did  ?   Would  he    not  have  told    him,, 
that  the  rule  malt  be   (Iridly  purfued  ?    Mr.    Burd    fays,   very 
properly,    that  there  was  no  authority   to  grant  an  execution. 
It  is  on  the  report    of  Pearce    and    Henry,    not  of   Henry  and 
Haflett,  that  my  refponfibility  exi(\s.      I  will  not  allow  execu- 
tion to  iffue,  upon  the  terms    of  tiie  laft  rule,   becaufe  it  is    at 
variance  with  the  firit,  and  particulaily  becaufe  it  is  not  authen- 
ticated by  the  lignaiure  of  the  parties.      This  is  all   found   rea- 
foning.      Mr  Paffmore   hears   it  all,   and  what  does  he  do  ?   He 
then  goes    to    Mr.  Levy,    we  mufl,  fuppofe,    becaufe  there  is  a 
neccffary  ground  for  the  inl'erence^     If  he  flated  all  theclrcum- 
ftances   to    Mr  Levy,  it  is   my    opinion,  that  my  learned  friend 
Jided  a    little    wrong.      But  Paffmore  never  told    him.     If  he 
iud,  the  known  pradice,    and    found  integrity   of    Mr.    Levy, 
would  iip.ve  didated  a  contrary  rule  of  condud.      But  Paffmore 
did    n  >i    icil    him.      He  had  heard  that  the  referees  had  decid- 
ed.     He  fuppofed  that  all  was  regular.      He  thought  it  was  ne- 
tcff.ny,  pcili;tps,  to  confeis  judgment,   in  order  to  give  effed  to 
tlie  rule.      Sir,  if  It  had  not  been — [Here,  Mr.  Dallas  was  iii- 
foniitd  tliat  it  was  not  Mr.   Levy  who  hadconfcffed  the  judg- 
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ment] — I  beg  Mr.  Levy's  pardon.  It  was  his  clerk  who  con- 
feffeil  the  judgment  in  his  name.  Mr.  Levy  has  fald  exprefs- 
ly,  that  if  lie  had  been  at  home,  he  never  would  have  permit- 
ted the  execution  to  iffue  upon  the  principle  it  did,,  and  as  a 
lawyer,  I  am  fure  he  would  not. 

Well,  judgment  is  now  confeffed  by  attorney.  Mr.  Burd 
has  but  one  mode  of  proceeding.  All  the  refponlibility 
Tefts  with  the  lawyer  and  not  with  him.  He  is  ail  obedience, 
and  he  accordingly  ilTues  the  execution,  although  at  the  fame 
time  declaring  that  it  could  have  no  effeft.  But  what  was  the 
reafon  of  all  this  hafle,  of  all  this  folicitude  on  the  part  ef  Mr. 
Paffmore  ?  Is  he  apprehenfive  that  he  will  not  get  his  money 
according  to  the  regular  courfe  of  juRice  ?  Does  he  believe 
that  Pettit  and  Bayard  are  not  perfeclly  found  and  folvent.  No, 
fir,  Paffmore  knew  to  the  contrary.  But  very  different  confi- 
derations  operated  upon  his  mind.  He  has  faid  that  his  bank- 
ruptcy was  in  great  part  owing  to  the  treatment  he  has  re- 
ceived. But  he  knows  that  my  official  fituation  gave  me  an 
©pportunity  of  knowing  the  nature  of  his  misfortunes,  and 
that  they  commenced  before  his  original  claim  io  this  cafe. 

Well,  fir,  the  execution  is  levied.  What  is  to  be  done  ?  A 
gentleman  to  whom  he  afterwards  applied,  informed  him  of  the 
nullity  of  the  execution.  That  it  was,  as  will  appear  in  teftimony 
refpecling  the  judgment  by  confeffion,  entirely  an  irregular  pro- 
ceeding. No  notice  was  given  to  Pettit  and  Bayard.  None  is 
proved  to  have  been  given,  and  it  appears  that  no  notice  except 
the  irregular  entered  judgment  is  affeded  to  be  given.  Mr. 
Paffmore  knows    all  this  time  that  they  ought  to  have  notice. 

The  next  thing  in  order  Is  a  letter  from  the  counfel  of  Mr. 
Paffmore  to  Meffrs  Pettit  and  Bayard  dated  the  3  1ft  of  Auguft-, 
ftating-  that  the  referees  had  made  an  award  againft  them. 
This  is  the  firft  legal  communication.  But  1  »sk  if  this  was 
a  legal  notice  of  the  judgment  ?  The  candor  of  the  counfel 
who  gave  this  notice  will  caufe  him  to  acknowledge  that  there 
was  no  antecedent  judgment  according  to  law  or  known 
prat^ice. 

Now,  fir,  we  have  the  notice  for  the  firft  time  ;  but,  we  find, 
that  this  notice  was  not  delivered  till  the  2d  of  September. 
But  I  do  not  mean  to  trouble  the  Senate  with  remarks  on  this 
part  of  the  fubjed\. 

The  exceptions  are  filed  on  the  fourth  of  September.  The 
Court  met  on  the  fixth,  when  a  motion  was  made  to  fet  afidc 
the  execution.  At  this  time,  the  terror  of  the  yellow  fev(=-r 
was  beginning  ferioufty  to  alarm  the  public    mind.     The  mor» 
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tality  made  it  neceffary  for  tlif  bar  to  look  to  their  own  fafety, 
and  it  was  piopolcd  to  adjourn.  On  this  fixth  day  of  Septem- 
ber, when  the  parties  were  in  Court  upon  the  exceptions,  Tho- 
mas Pairmore  had  an  opportunity  of  hearing  all  that  was  faid. 
His  counfel  deliberately,  and  upon  a  reflection  coeval  with  the 
firft  notice  of  the  irregularity  of  the  proceeding,  abandoned  the 
execution,  and  flood  upon  the  validity  of  the  report.  A  rule 
vas  alfo  obtiined  for  taking  depofiiions  in  the  laid  caufe,  in 
twenty-four  hours  notice.  It  was  then  that  the  counfel  for 
MelTis.  Pettit  and  Bayard  afl-Cfd  for  liberty  to  argue  on  the  re- 
port, the  judgment  and  the  exceptions.  But  there  appeared  to 
be  prior  bufmefs,  and  the  determination  of  the  Court  was,  that 
it  Ihould  be  kept  under  advifement,  until  the  December  term, 
when  the  arguments  were  to  be  heard.  PafTinore  then  well 
knew  th-it  the  bufmefs  was  not  at  an  end.  That  there  mnft  be 
a  fuit  in  Court  ;  and  if  the  fubjeifl  is  bpfore  the  Court,  pub- 
lifliipg  any  thing  to  affeft  the  deciflon  of  that  Court,  is  a  con- 
tempt. 'I'homas  PalTmore,  notwichlfanding  that  he  heard,  and 
knew  all  thefe  things,  publilhed  his  infamous  libel,  on  the  8th 
of  the  fame  month,  only  two  days  after  the  rule  was  entered 
for  taking  depofitions.  It  niufl  have  been  clear  to  him,  that 
the  fuit  was  not  difpenfed  with.  Either  the  judgment  was  to 
be  aiHrmed,  or  fet  afide.  If  it  was  to  be  affirmed,  it  would  be 
a  contempt.  Rut,  fupnrfe  it  was  to  be  fet  alide,  the  publica- 
tion would  fill!  be  a  contempt,  as  it  inight  operate  upon  the 
minds  of  thofe  whofe  tafk  it  was  to  decide.  But  it  was  equal- 
ly clear  tfcat  the  exceptions  were  fatal  to  the  report  and  judg- 
ment— the  report,  and  the  judgment  mult  be  fet  afide,  and  the 
iffue  flands  for  a  trial  on  the  country, — by  a  jury.  Here  then 
you  fee  the  impropriety  of  bringing  fuch  a  thing  before  a  jury, 
as  the  flatemf-nt,  that  one  of  the  parties  w^as  a  quibbling  un- 
derwritc"r  and  on  the  very  brink  of  bankruptcy.  What  man 
docs  not  trcinBIe  at  the  confequence  I 

Here,  th^n,  while  the  bufinerj  was  Hill  pending,  did  thisin- 
fane,  bewildered  man,  commit  one  of  the  greatefi  outrages 
that  ever  was  committed,  and  deviate  from  every  thing  that 
ought  to  have  been  the  rule  of  his  conduct.  He  tells  you  that 
he  confulted  counfel,  whetlier  or  not  it  could  be  confirued  into 
a  contempt.  That  he  applied  to  Mr.  Shoemaker  the  broker. 
This  libel,  which  it  's  fiated  there  was  not  tin^e  for  any  body 
to  read,  is  read  by  Mr.  Shoemaker.  He  reads  it.  He  has  no 
doubt  of  the  matter.  He  tells  him  that  it  is  a  contempt  of 
Court,  having  a  tendency  to  prejudice  a  caufe  now  depending 
in  Court.  He  tells  him  of  Ofwald's  cafe — tells  him  to  go,  look 
into  the  book,  and  take  advice.  PalTmorc  fays,  "  Oh,  I've  ta- 
ken better  advice  than  you  can  give  me.  I've  confulted  my 
lawyer." 

It  appears  however  that  this  paper,  which  had  only  been  up 
for  one  moment,  this  paper  that  Mr.  Kitchen  had  pulled  down 


[      137     1 

immediately,  had  been  read  by  every  vilitor  at  the  CofTee- 
Hoiifc.  It  appears  at  the  Infurance  Office.  It  is  read  there. 
Paffmore  himfelf  produced  it  to  Mr.  Heneffey  the  Clerk  in 
Mr.  Biird's  office.  Mr.  Brown  alfo  reads  it.  I  aik  the  Se- 
nate if  ever  any  party,  it"  ever  any  man  committed  fo  foul  and 
bad  an  afl  calculated  to  l\ab  the  feelings  of  an  innocent  and 
reputable  man. 

Now,  fir,  PalTmore  d-ufins;  to  rt'Q  upon     hi?  own    wiflies 

chooling-  to  rell  upon  the  opinion  of  the  young  gentleman  in 
Mr.  Levy's  office,  he  goes  to  the  CofTee-Houfe  and  poHs  this 
infamous  hill.  What  ia  that  paper  ?  I  do  not  believe,  fir,  tliat 
the  Englifli  language  cap  furnifh  more  Icurrility — nor  tliatthe 
darkefl  and  molt  corrupt  heart  could  furnilh  any  thing  more 
more  bafe  nor  morecnul.  Who  was  the  perfon  that  was  af- 
failed  ?  A  citizen  of  Philadelphia,  whol"'-  anceilors  as  well  as 
himfelf  had  always  been  e deemed  and  refptcled  and  who  had 
lived  without  reprcach.  This  is  the  man  libelled  in  open  day- 
light in  the  foulelt  and  blacked  language.  I  do  not  know,  fir, 
that  a  man  who  never  faw  Mr.  Bayard — I  do  not  know  fir 
that  a  man  who  hates  Mr.  Bayard  would  feel  for  his  fitUH- 
tion  and  deprecate  the    condud  of  Pafimore. 

But  Avhat  mufl  be  the  feelings  of  Mr.  Bnyard's  family  ? 
What  muft  be  the  efFed  upon  hia  children  ? — .The  child  fees 
not  only  enougli  to  forfeit  his  future  hopes,  but  fees  the  father 
in  a  flate  of  infolvency — reduced  to  the  very  brink  of  deftruc- 
tion. 

And  where  was  this  done.  At  the  merchant's  coffee-houfe, 
— a  public  place  for  commercial  bufinefs,  -where  he  might  meet 
creditors,  who  wight  be  prejudiced,  by  charges  fo  boldly  and  fo 
openly  made.  Here  it  was  that  he  was  to  meet  the  public  eve, 
as  a  peijured,  quibbling  underwriter,  whole  folvency  was  to'bc 
infured  by  a  policy  of  two  and  an  half  per  cent.  I  afk,  fir, 
whether  any  man  can  put  bis  finger  upon  an  outrage  commenfu- 
raj^e  with  this.  To  fay  that  Mr.  Bayard  had  taken  a  falfe  oath, 
■with  an  intention  to  procrallinate.  Is  fuch  conduft  jufiifi- 
able  ?  Even  fuppoGng  for  a  moment,  that,  (which  was  not  the 
cafe)  that  Mr.  Bayard's  fole  objeft  was  delay — was  that  a  fuf- 
ficient  caufe  for  fo  flagrant  an  outrage  on  the  part  of  Paffmore  ? 
When  I  make  thefc  commentaries,  fir,  I  do  it  with  the  inten- 
tion of  difmiffing  this  part  of  the  fiibjed.  But  they  are  due  to 
Mr.  Bayard.  Rather,  fir,  would  an  honorable  man  fall  by  the 
poignard  of  the  aff.iffin,  tiun  to  receive  fuch  a  ftrcke  as  this, 
with  his  young  family  about  him.  But  this,  fi',  wr^s  not  only 
done  at  the  cofFcre-houfe,  where  it  farnillied  food'  for  flauder, 
but  it  furnilhed  chit  chat  for  every  circle  of  fociety— fo  murh 
lb,  I  believe,  that  there   iras   fcarcely  any- fqu?.re  in  Phlladel- 
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phta,  that  had  not  fome  trumpery  on  the  fubje<3:.  Not  only 
from  Mr.  Kitchen,  was  It  heard,  but  from  every  merchant  in 
the  city,  it  might  have  been  had, — not  only  viras  it  circulated 
through  the  city,  but  in  the  neighborhood  of  that  cofFee-houfe 
lives  his  aged  and  refpe£led  father-in-law,  who  mufl  have  haard 
it, — and  what  muft  have  been  his  feelings  1 

As  I  before  dated,  the  argument  on  the  legality  or  illegality 
of  the  judgment  was  poRponed.  The  fubjedl  was  kept  under 
advifement  until  the  fucceeding  Court.  Mr.  Bayard  was  cer- 
tainly to  have  his  rights  protedlcd.  He  was  charged  alfo  with 
the  rights  of  his  friends.  He  was  to  take  charge  that  this 
fliould  not  blafl:  his  credit.  What  was  to  be  done  ?  The  law 
provides  three  remedies  in  fuch  cafes.  The  firft  is  a  fummary 
procefs,  by  punilhing  the  man  who  has  endeavored  to  obRriift 
the  current  of  juftice.  The  fecond  is  by  indi£lment — and  the 
third  by  a  civil  adion  for  damages.  Now,  fir,  not  only  thcfe 
three  remedies  are  given,  but  they  are  all  according  to  law,  and 
may  all  be  appealed  to  at  the  fame  time. 

This  gentleman  thus  oppreffed  with  a  load  of  obloquy  had 
his  choice  of  the  three  remedies,  or  of  applying  to  all  of  them. 
But  what  will  his  friends  the  other  underwriters  who  are  con- 
cerned in  the  fate  of  the  firfl  adlion  fay  ?  They  might  fay  "  you 
may  be  willing  to  profecute  by  indiftment,  to  bring  your  action 
for  damages  or  to  bring  none  at  all.  But  we  fay  that  the  preju- 
dice will  have  an  effedl  upon  the  a£lion  in  which  we  are  con- 
cerned. The  remedy  muft  be  fought  for  where  it  has  a  con- 
nedlion.  You  mull  ftep  forward  immediately  to  the  fame 
Court  wherein  our  bufinefs  is  under  advifement."  What 
does  Mr.  Bayard  do  ?  He  fays  if  I  bring  this  man  to  the 
Court,  1  give  him  an  opportunity  of  doing  away  the  obftacle 
that  he  has  thrown  in  the  way  of  juftice.  I  am  not  afraid 
of  my  reputation,  provided  I  have  an  opportunity  of  prov- 
ing my  innocence.  I  will  not  innovate  on  the  rights  of 
others,  therefore  without  taking  the  vindidlive  (as  it  may  be 
called)  principle  ofindiftment — without  bringing  an  adlion  for 
damages  which  at  mod  would  yield  but  a  very  folitary  fatisfac- 
tion  for  the  (lain  of  charafter, — he  takes  the  beft  and  mod  ra- 
tional mode  of  procedure.  1  fpeak,  fir,  now,  in  preface  to  the 
principle  of  fummary  proceeding,  and  I  do  mod  folemnly  fay 
that  if  this  procefs  for  contempt  was  not  the  law —  if  this 
procefs  is  not  recognized  and  permitted,  it  is  not  long  that  we 
fliall  find  the  trial  by  jury  proceeding  in  a  ferviceable  way. 

With  all  the  deference  that  I  feel  for  the  Committee  of 
Grievances,  and  for  the  honorable  Houfc  of  Reprefen  tatives, 
I  muPt  fay  that  they  do  not  feem  to  have  confidered  a  part  of 
this  fubjecl  properly,  when  they  fay  that  the  libel  bore  no  direft 
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allufion  tq  a  caufe  pending  before  the  Court.  Sir,  if  we  alk 
■what  that  paper  does  refer  to,  it  will  be  impoirible  to  be  mifla- 
ken  rcfpeding  it.  The  cxpreffion  is  ufed  in  relation  to  the 
fubjed.  Now  what  is  the  fiibjea  ?  The  aolion  pending  be- 
tween Thomas  Paffmore  and  Pcttit  and  Bayard.  Docs  not 
PafTmore  in  his  libel  exprefsly  fay  that  the  affidavit  taken  before 
Mr.  Infkeep  had  the  cffedl  of  keeping  him  out  of  his  money- 
three  months  longer  ;  and,  let  gentlemen  look  at  that  affidavit 
and  fee  if  i%  does  not  immediately  relate  to  a  fuit  then  pend- 
ing. Yes,  fir,  and  ftill  pending.  It  is  a  rule  of  law  that  what- 
ever can  be  rendered  certain  muft  be  fo  rendered.  Unlefs 
with  his  own  eyes  and  his  own  ears  he  has  feen  and  heard,  it 
is  not  to  be  expected  that  he  fhall  give  politive  teftimony. 
Well,  now  the  fubjeft  was  whether  the  publication  referred 
to  the  bufinefs  before  the  Court.  Mr.  Bayard  fwears  pofitive- 
ly  that  he  had  no  fuit  or  controverfy  whatever  with  Thomas 
Paffmore,  except  the  fuit  then  depending  in  Court.  What 
does  Paffmore  do  before  that  Court  ?  Now  even  upon  the  re- 
Cord  it  appears  that  in  his  fubfequent  anfwers  to  the  interroga- 
tories drawn  up  by  Mr.  Levy,  he  did  not  pretend  to  fay  that 
there  was  any  other  fuit.  He  even  refers  to  this  adion,  but 
avails  himfelf  of  a  legal  fobtlety,  namely,  that  becaufe  judg- 
ment was  entered,  he  believes  that  there  was  no  fuit  depending 
at  that  time.  Now  what  are  the  Court  to  do  ?  Are  they  to 
fay  that  becaufe  Mr.  Paffmore  faid  he  thought  there  was  no 
fuit  depending,  there  was  no  ground  for  proceeding  againft 
him  ?  In  the  law  of  the  land  Mr.  Bayard  was  entitled  to  ths 
remedy,  and  the  Court  could  not  refufe  it.  The  contempt 
was  ffiewn  to  the  fatisfadion  of  the  Court,  and  even  acknow- 
ledged. Paffmore  has  acknowledged  that  he  had  not  any  con- 
troverfy with  Mr.  Bayard  but  what  arofe  out  of  the  caufe  therj 
depending.  There  could  be  no  hefitation  on  the  part  of  the 
Court,  to  dojuflice  to  Mr.  Bayard.  Such  is  the  rigor,  the  ne- 
ceffary  rigor  of  the  law,  that  they  ffiould  not  have  poflponed 
a  decifion  on  the  rule  to  (hew  caufe  why  an  attachment  ihould 
not  iffue.  But  the  mortality  of  the  yellow  fever  and  its  confe- 
quent  alarm  caufed  an  indulgence  to  Paffmore  until  the  De- 
cember '.'  rm.  Sir,  it  is  evident  that  the  coLduiTt  of  the  judg- 
es in  every  flage  of  this  bufinefs  has  been  tempered  with  in- 
dulgence and  mercy.  There  can  be  no  queftion  but  that  the 
judges  fully  expecSed  that  Paffmore  would  before  the  December 
term  take  fome  tteps  to  repair  the  injury  tliat  he  had  done.  Upon 
Thomas  Paffmore's  coming  into  Court  in  December  term  it  was 
fully  exped'd.  I  performed  my  duty  on  that  occafion,  by  calling 
tor  the  record,  and  by  reading  the  ground  of  the  affidavit.  I  then 
appealed  to  the  charge  of  the  publication  of  the  paper,  fubfcrib- 
cd  by  Paffmore.  As  there  were  no  denial  of  this,  nothing  re- 
mained  on  my  part  to  do,  but  to  move  for  the  attachment.  If 
Mr.  Paffuivjre,  or  his  counfcl,  wifhed    to    vefort  to  interroo-ato- 
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ries,  it  \»a8  their  buriiicfs  to  vDove  for  them,  and  not  mine.      It 
is  his  privilege — it    is  liis  beiicfu   lo  aflc  ior  t-hcni.      It'   he    did 
anfwcT  to  iiiicrrogiitoiies,  it  'S^iuitd  be  ui  liie  Tate  of  the  Court, 
and  of  all  the  worM.      His  coiiicitiicc  would  not  only  be  at  ha- 
zard, but   if  he  peijured    himfclf,  he  vvas  fiibjedl  to  a  profccu- 
tion  for  it.      My  icpiefentatioiis   to    the  Court    having    clearly 
eltablilhtd  the  coiuciupi,  the  Chief  Jultice  was  about  to  addrefs 
Thomas  PaiTinore.      And,  nov,,  ilr,  the  evidence  bears  upon  my 
narrative.      Then  it  was    that    Mi.    Levy    rofe  and  hoped  that 
■we  Ihould  proceed  iu  the  ufual  wjiy,    by   filing   iiiierrogatories.     - 
Then,  fir,  it  was  that  there  appeared  a  diverCty   of  opinion  be- 
tween the  couiifel  on  the  difftrent  fidcs  of  the  quedioil.      Somef 
1".!}  ing  that  ii  whs  our  duty  to  fLirnifli  interrogatories,  and  others 
denying  the  pufition  diie£lly — that  it  was  not  our  duty  to  fur- 
nifli    the   interrogatories,    i-.nlefs  the  part)-  choofed   to   call  tor 
them  himfelf.      Mr.  Levy  lufidtd  that  we   Ihould  exhibit  them 
without  the  call.      Then  it    was    that  I  put    into    his   hands    a 
book,  containing  a  cafe  which  I  thought  was  inconteftibly  and 
decidedly  in  point.    The  Court,  however,  decided  that  interro- 
gatorica  Ihould  be  filed.      1  drew  up  the  interrogatories  accord- 
ing to  my  idea  of  the    previous  cii  cumftances  and  the  ineilts  of 
the  cal'e.     It   eventually  appeared  clear   and  fatisfadlory  to  the 
Court   that    nothing   in    the  anl'wers    went    to   purge    the  con- 
tempt.     In    lad,  Paffmore  had  admitted  in  unequivocal  term*, 
that  he  publidicd  this  libel, — that  he  publilhcd   it  ofPettitand 
Bayard, — with  the  exception  of  a  legal  fubtlcty. 

Sir,   I  am  forry    for  tlie  dlftrefs  of  a  witnefs  who  has  told  u? 
that  he   thought  the   judges  appeared  very    fevere  and  rude   in 
their  interruptions — but  it   is  a  confolatory   refledion   that  the 
rxpolition     of    this  is  dL>pendeni  on    the  ttllimony  of   a    fingle 
witnefs,    who  has   been  conlidered   by  Mr.   Ludlam  as   a  volun- 
teer in  the  bufinefs.     1  think  fir  that  this  part  of  the  proceeding 
is   an   exemplification  of  tiie    coiit.cAnt.fs    of  the  tindticl  of  the 
iiulges — When  Judge   Smith   rcidifd    lo  P-ifTmore  that  he    was 
adding  infult  ti.  injury,  the  fad  of  the  tontenipt  had  been  con- 
fclVed    and     jiiJ.;meiit    liad  jiaffed. — Was    this    a    tiniv  for  Mr. 
I'alTmorc   to   f;iy  that  he    confitic  red  hiiufeU"  us  the  iiTJured  per- 
fon,  arid  Mr.   B.iyard  as  the  aggreffor  ?     Was    not    this   fir  ad- 
ding  infult  to   injury  ?  and   1    afk  if  a  peifon  was  to   perfevere 
in   faying  as  PaiVmore    did,   after    the  fact  bad  been    confcifed, 
wlie^'.ier   his   condud    could  he  termed  any  thing  lefs  than  in- 
iult  ?     After    feiitence   is  pafled    lie   begins   to  parley  with  the 
Court — and   was  ic  improper   or  rude   in  Judge  Yeates   in  this 
cafe  10  fay"  fentence  ii  paiTcd — wc  cannot  hear  you  fir." 

But,  in  relation  to  the  Chief   jufiice,  who    is   of  courfe   the 

"organ  of  the  Court.      Sir,   1   it'll   f<el  for  the  unTcrent  medium 

through  which  the  corHinittcc  of  grievances  and  the  honorable 
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H^^MTe  of  Reprefentatives  have  viewed  tJiii  fubjed!\.  That  be* 
r-  i!;nce  fhould  be  conlidered  as  a  crime  !  The  Chief  Juflice 
fays,  ill  fubflance  to  Mr.  Paffmore. — You  are  now  in  contempt, 
and  in  confequence  of  that  fuuatnn.  it  is  our  duty  to  punifh 
you,  or  fee  that  judice  is  done  to  the  irjurfd  gentlemen.  The 
libel  is  enormous — fome  reparation  is  due  to  tiieir  charafters, 
and  to  ourfelves.  I'o  be  fure,  fo  far  as  refpefts  ourfelves,  we  are 
ntft  fo  foolifh  as  to  believe  that  there  is  any  thing  perfonal. 
But  that  is  not  fufficicnt  for  the  pnrp»fe.  You  have  interfered 
with  the  due  adminiflration  of  juitice.  You  may  be  one  of 
our  beft  friends,  but  we  cannot  lee  you  efcape." 

Is  it  not  clearly  apparent,  fir,  that  the  injury  confifls  in  fay- 
ing out  of  Court  any  thing  that  may  affeft  the  decifion  of  the 
Court  or  Jury  ?  I  recoiled  that  on  the  firft  trial  of  Fries,  for 
high  treafon,  after  the  Jury  were  empanneied,  publications  ap- 
peared in  the  newfpapers  calculated  to  influtnce  the  minds  of 
the  Jury  and  the  counfel.  Infinuations  and  even  threats  were 
publickly  thrown  out.  I  afk  this  Court,  fir,  if  by  fuch  publica- 
tions the  prifoner  had  been  deprived  of  the  full  fcope  of  our 
talents,  however  indifferent  they  might  have  been,  what  would 
have  been  the  confequence  ? 

Unlefs  Courts  can  proceed  without  any  interference  of  thi* 
Ivind,  unlefs  they  can  be  kept  perfectly  independent  of  at- 
tempts to  bias  or  affeft  their  proceedings,  and  unlefs  they  have 
the  power  of  puniftiing  fuch  attempts,  the  jury  trial  muft  be 
laid  proftrate  and  there  is  an  end  to  the  fair  and  impartial  ad- 
miftration  of  law  and  jurtice.  Thefe  were  the  impreffions,  and 
ccnfequently  the  oftenfible  objedsofthe  Chief  Juftice  were  to 
prevent  the  repitition  of  fuch  injuries.  He  therefore  fays  lo 
PalTmore  "you  are  to  underfland  that  your  condud  is  calcu- 
lated to  produce  an  effed.  on  the  public  mind  before  the  thing 
is  decided  by  us.  I  don't  mean  that  you  could  bias  our  opini- 
ons,nor  do  I  fay  that  you  have  given  us  any  dired  perfonal  in- 
fult.  But  you  have  endeavoured  to  prepoffefs  the  public  mind." 

I  think  it  was  mentioned  fir,(and  now  I  am  anticipating  the  ar- 
gument) I  think  that  one  perfon  in  his  tedimony  relative  to  thr 
exoreflions  of  the  Court,  coupled  the  names  of  Pettit  Sc  Bayard 
with  the  word  atonement.  Now  even  for  the  fake  of  argu- 
ment fuppofing  that  the  Chief  JuRice  told  Paffmore  exprefjly 
that  he  was  to  make  an  atonement  to  Meffrs.  Pettit  and  Bay- 
ard— if  that  atonement  would  have  repaired  the  injury,  where 
could  have  been  the  wrong  ?  »*  You  have  infulted  Pettit  and 
Bayaid  perfonally — you  have  accufed  them  of  keeping  yon  out 
of  your  money — to  which  you  fay  you  were  fairly  entitled,  and 
the  adion  is  ftill  pending — you  have  accufed  Mr.  Bayard  of 
perjury,  and  that  fingle  accufation  is  an  obOrudion  of  juHice. 
NotwithQanding  this  our  objed  is  not  to  punilh  you  with  fine 
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and   imprifonmeut,  it  is  merely  to   render  juQice  to  the  injured 

party. If    you   recant   your   exprcffioiis   lb   tar    as    icipe<i\s 

MelFrs.  Pettit  and  Bayard,  the  ciFccl  will  be  done  away — you 
will  then  redorc  juitice  to  its  regular  courfc — our  attachment 
being  met  by  your  rtxautalion." 

The  Judge  then  fays,  in  the  firfl  inflance,  after  the  anfwers 
to  the  interrogatories  are  given — "  Mr.  Faffmore,  \  ou  have 
been  guilty  of  an  enormous  libel,  againft  the  charaiflers  of 
MefTra.  Pettit  and  Bayard,  which  certainly  requires  atonement. 
We  recommend  to  you,  to  take  meal'ures  for  this  purpofe."' 
Was  not  this  language  of  the  Chief  JuUice,  like  that  of  a 
gentleman  ?  And,  I'm  fure  he  is  a  gentleman,  in  recommend- 
ing fuch  condudl  to  an  offender,  in  a  benevolent  manner,  and 
with  a  view  to  avert  the  necelfity  of  paffing  a  judgment,  which, 
however,  it  might  difagree  with  his  feelings,  would  become  ab- 
folutely  neceffary  for  the  regular  adminiltration  of  juilice.  If 
even  he  was  wrong,  as  a  lawyer,  I  aflc  wheie  is  the  wrong  as  a 
chrillian  ?  The  fyllem  of  our  laws  will  fl)ew  that  there  is  no 
puniihment  where  an  attention  to  redrefs  of  the  injured  perfon 
is  not  canfidered.  The  redrefs  of  the  injury,  is  an  indlfpenfa- 
ble  appendage  of  law  and  juilice. 

It  is  not  to  be  fuppofed,  fir,  that  the  atonement  in  the  pre- 
fent  cafe  was  to  be  one  of  that  kind,  whicli  are  fo  common  in 
trifling  cafes — not  •'  I  beg  your  pardon,  fir."  It  muft  have 
been  fuch  an  apology  as  would  have  anfwered  the  purpofe  for 
which  it  was  intended.  It  mulf  have  met  the  occafion.  It 
mult  have  been  by  a  diredi  denial  of  the  affertions  contained  in 
the  libel.  He  might  have  faid,  "  it  is  true,  1  have  afferted 
thefe  things  of  MclTrs.  Pettit  and  Bayard, --but  I  was  miliaken. 
Since  that,  information  has  met  my  mind,  by  which  I  am  con- 
vinced that  I  have  done  injuRice  to  thole  gentlemen.  What  I 
have  afferted,  is  untrue."  Here,  fir,  would  have  been  fomtthing 
like  a  remedy  for  the  injury.  'i"he  man  is  lorry  for  his  offence. 
The  recantation  meets  the  occalion. 

But,  fir,  it  is  among  the  wanton  condudl  of  this  man,  that 
through  the  whole  courfe  of  this  bufinefs,  advice  has  had  no 
tfFe(!\  upon  him.  Not  one  word  could  be  obtained  from  him  to 
do  away  the  effcA  of  this  fcandalous  libel.  Yes,  as  to  Mr. 
Pettit,  "  O,  I  agree  Co  far  as  refpedls  Mr.  Pettit.  I  am  forry 
for  that.  But  as  to  Mr.  Bayard,  (againft  whom  the  material 
injury  was  dired^ed,)  not  one  word.  I  will  not  retradl,  nor  a- 
pologize.  He  has  been  the  aggrelfor — I  am  the  injured  man." 
Woric  and  worfe. 

What  were  the  Judges  to  do  in  this  cafe,  if  they  meant  to 
acl  an  upright  and  indcpeudeut  part  ?  They  proceeded  as  they 
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ought  to  have  done,  and  pronounced  judgment-  But,  fays  Mr, 
Henry,  they  were  rude  judges.  I  lay,  they  were  benevolsnt 
Judges.  Let  us  look  to  their  condud,  and  we  fliall  find  them 
to  liave  been  fo.  We  are  accudomed  ro  the  old  proverb,  *'  ac- 
tions fpeak  more  than  words."  When  PafTmore  wanted  a  room 
In  the  debtor's  apartment,  it  was  immediately  granted.  When 
he  afked  for  permifllon  to  vifit  his  family,  it  was  immediately 
conceded.  This,  i'lr,  is  a  kind  of  indulgence  not  commonly 
graiited.  The  learned  counfel  will  be  able  to  fay,  that  this 
was  a  mark  of  condefcenfion  more  calculated  to  produce  a  re- 
petition of  the  offence,  than  to  fupprefs  it.  I  won't  defcant 
upon  that  fubjed.  I  hope  it  will  not  be  incorporated  in  the 
articles  of  impeachment. 

Here,  fir,  i?  a  fliort  hiflory  of  this  bufinefs.  I  have  endeav- 
ored to  confine  myfelf  to  the  mere  fads.  We  fliall  proceed  to 
hear  the  tefliniony  in  favor  of  the  venerable  gentlemen  who 
are  accnfed  ;  after  which,  it  wiU  be  my  duty  to  take  a  general 
view  of  the  fubjed,  and  to  fliew, 

lf>.  That  the   Supreme  Court  has  a  general  power  to  punifh 

contempts. 

2d.  That  the  cafe  of  Thomas  PafTmore,  was  a  cafe  of  con- 
tempt, proper  for  the  exercife  of  that  power  ;   and 

Sd.  That  in  the  manner  of  the  Court,  and  in  the  degree  of 
puniflinient,  fo  far  from  there  being  any  thing  like  rude,  or  ar- 
bitrary condud,  there  was  only  too  much  indulgence,  in  the 
manner  of  punilhing  an  offence  of  this  kind. 

Adjourned  until  10  o'clock  on  Monday  morning. 


MONDAY,  January  14,  1805. 

Mr.  Dallas.  Mr.  Speaker,  and  gentlemen  of  the  Senate. 
On  Saturday,  1  had  the  honor  of  ffating  the  grounds  of  the  ar- 
gument, in  which  the  fubjed  would  ultimately  be  placed  be- 
fore you.  Let  me,  however,  before  we  proceed  to  examine  the 
witnelTes,  folicit  your  attention  a  few  moments,  until  I  corred 
an  error  that  has  been  imputed  to  me.  It  is  flated  that  I  faid 
that  Mr.  Shoemaker  faw  the  pappr  before  Paffmore  put  it  up. 
]f  I  did  fay  fo,  I  was  wrong.  But  it  is  of  no  confequence,  be- 
caufe,  although  he  did  not  fee  it,  yet  he  knew  the  nature  of 
it,  informed  PalLnore  of  the  confequences,  in  words  that  could 
not  be  mifunderflood,  and  endeavored  to  prevail  on  him  vol  to 
put  it  up. 
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If,  fir,  I  erred  in  one  inrtance,  I  erred  in  another.  I  think 
I  did  not  in  fufficient  terms,  explain  the  condu(Sl  of  Paffmore, 
after  the  award  had  been  given  in.  When  Shoemaker  and 
Berrett,  impreffed  with  an  idea  that  the  award,  and  its  attend- 
ant proceedings  had  been  proper,  drew  up  the  order  at  Paff- 
smore's  requeft.  Shoemaker  at  this  time  faid,  that  Pettit  and 
Bayard,  being  the  neareft,  as  well  as  the  firft  named  in  the  rule 
of  reference  ought  to  be  prefented  firft  with  the  order.  The 
other  underwriters  had  no  immediate  agency  whatever  in  the 
bufinefs.  They  trufted  all  to  Mr.  Bayard.  They  were  to  be 
bound  by  the  report,  on  feeing  the  order  figned  by  Mr.  Bayard. 
It  therefore  would  have  been  an  ad  of  propriety  and  duty,  to 
have  prefented  the  order  firft  to  Pettit  and  Bayard.  But,  no, 
fir,  it  was  the  cxprefs  defirc  that  it  fhould  be  prefented  to  them 
)aii — that  it  fhould  have  the  fignatures  of  all  the  other  under- 
writeis  before  it  was  fliewn  to  Pettit  and  Bayard.  I  fay,  fir, 
that  I  have  not  in  fufficient  terms  explained  this  part  of  Mr. 
PafTmore's  conduft.  But,  fir,  the  fame  fpirit  that  before  adtu- 
ated  ine  to  get  rid  of  all  the  chaff  of  the  tranfadion,  prevents 
j?3e  now  from  enlarging  on  this. 

Mr.  Henry  has  been  again  brought  into  view  of  the  Court. 
It  appeared  to  me  that  he  had  completely  fworn  all  that  he 
knew  of  the  tranfaftion.  It  feems,  however,  that  he  has  found 
out  fomething  elfe  ;  but  with  what  view  it  has  been  brought 
before  the  Court,  I  am  at  alofs  to  determine.  What  Mr.  Dallas 
faid  to  Mr.  Henry  outfide  of  the  bar  of  the  Court  ?  Is  this,  fir, 
a  proper  kind  of  teflimony  to  introduce  ?  And,  even  if  it  was, 
is  it  not  plain  from  the  circumflances,  and  tUe  manner  of  ex- 
preffion,  that  what  Mr.  Dallas  faid,  was  mere  jeft  ?  Such  tef- 
timony,  I  think  the  worthy  manager  did  not  know,  but  the 
honorable  counfel  might  have  known,  that  this  kind  of  teflimo- 
ny would  not  have  been  allowed  even  on  the  trial  of  a  negro 
wench  for  ftealing  her  miflrefs's  thimble. 

In  the  face  of  my  country  snd  of  my  God,  I  faid  then,  as 
I  fay  now,  that  Thomas  Paffmore  ought  to  be  laid  upon  his 
back.  They  have  therefore  not  only  the  prittle-prattle  of  pri- 
vate converfation,  but  th°y  have  my  folemn  avowal.  Were 
•we  to  be  fumifhcd  with  the  many  converfatioos  of  a  certain 
tavern,  which  I  could  name  in  the  city  of  Philadelphia,  rela- 
tive to  the  judges,  and  to  the  elt-clions  of  Governor  and  She- 
riff, they  would  furnilli  as  much  light  upon  the  fubjeil  as  the 
wrangle  between  Mr.  Levy  and  Mr.  Dallas. 

And  are  the  eyes  of  Mr.  PafTniore  call  high  in  the  air  for  the 
diflrefs  of  this  fituation  ?  If,  iir,  the  convidion  had  been  for 
40,000  dollars  damages,  infiead  of  fifty  dollars,  it  would  have 
been  immaterial,  as  to  its  confequences,  except  that  it  might 
prove  the  prelude  to  his  fortune,  as  the  prefent  has  proved  a  - 
fource  ofprofu.    I  think  the  gentleman  may  efteem  contemptfi 
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as  very  valuable  things.  There  fliould  always  be  a  room  to  ac- 
comodate libellers  with,  or  according;  to  the  witnen,  with  Mr. 
Duane's  apartment. 

I   wiih   Mr.   Henry  health  and  joy  of  his  friend.  I  wi(h 

Mr.  Paffmore  long  litV  and  happinei's,  and  joy  of  his  friend, 
gucft,  inmate,  bail,  witnefs,  volunteer  wiinefs,  and  I  pray 
^he  honorable  Senate  to  recoUcA  that  except  as  to  the  tellimo- 
ny  of  Mr.  Paffmore  and  his  volunteer  friend,  the  bufuiefs  re- 
quires very  little  elucidation.  When  the  witnell'es  are  called, 
they  will  tellify  as  to  the  truth  of  my  ftatement.  Let  them 
be  heard  with  impartiality.  I  am  fure  they  will  be  heard 
with  impartiality, — and  1  will  be  heard  in  fupport  of  the  fair 
and  upright  conduct  of  tiie  Judges. 

2I0SES  LEVr^  Esq. — sworn. 

I  was  not,  may  it  pleafe  this  honorable  Court,  employed  by 
the  profecutor  IVlr.  PalTmore,  in  the  controverfy  which  gives 
birth  to  the  prefent  enquiry  :  the  ailion  had  been  commenced 
by  my  brother,  who  was  originally  concerned  for  Thomas  PafT- 
more,  as  his  ccuni'el.  On  the  twenty-fourth  day  of  Auguft 
1802,  Thomas  PalTmore  called  on  me,  and  informed  me  of  h'.s 
having  entered  into  an  amicable  a£lion  with  Meffrs.  Pettit  8c 
Bayard,  and  of  the  meafures  that  had  been  taken  by  him  in 
confequence  of  it.  I  enquired  of  him  into  all  thofe  fails  and 
uarticulars  that  would  enable  me  to  underftand  the  cauie  and 
aft  in  the  bed  manner  for  his  intereft.  I  law  all  his  papers  and 
heard  his  (lory,  from  which  I  found  that  two  amicable  adlions 
had  been  inftituted,  in  the  Supreme  Court  of  Pennfylvania,  in 
which-  he  was  plaintiff,  on  a  policy  of  infurance  on  the  brig 
Minerva,  underwritten  by  MellVs.  Pettit  and  Bayard,  William 
Crammond  for  Philips  Crammond  St  Co.  James  Lyle,  Nicklin 
£c  Griffith  and  James  Yard. 

The  firfl  of  them  was  a  fpecific  action  againfl  Pettit  Sc  Bay- 
ard, No.  264  on  the  docket,  and  returnable  to  September  term 
1802  ;  the  next  was  a  kind  of  general  action  upon  the  docket, 
not  very  regularly  itated,  againlt  Mr.  James  Lyle,  MefTrs. 
Phillips,  Crammond,  £c  Co.  and  Meffrs.  Nicklin  2c  Griffith  ; 
this,  as  well  as  I  recoiled,  and  according  to  the  notes  1  have 
made  of  the  buGnefs  was  No.  '289,  alforeturnable  to  September 
term  1802.  In  the  firi^t  adiion,  againlt  Meffrs.  Pet:it  and 
Bayard,  an  agreement  was  filed,  fublcribed  by  all  the  under- 
writers, in  which  all  the  parties  were  included,  and  all  the 
matters  in  variance  were  I'ubmitted  to  Hugh  Henry  and  Mat- 
thew Pearce,  and  upon  their  report  judgment  was  to  be  enter- 
ed in  favor  of  the  fuccefsful  party.  In  this  agreement  no  pow- 
er was  given  to  choofe  an  umpire  if  the  referees  fliould  differ 
in  opinion.  But  on  the  back  of  this  agreement,  there  was  a 
writing  drawn  up  by  Mr.  Sanipfon  Levy  ;  this  drnft  of  an  ad- 
ditional agreement  was'not  iigned  by  any  perfon,  but  the  attor- 
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rscy  for  the  plaintiff,  and  it  varied  the  agreement  in  this  point, 
that  it  entitled  tiie  referees  to  choofe  an  umpire  in  cafe  tliey 
difagrecd,  which  was  not  contained  in  the  firfl  agreement. 
This  was  never  figned  by  either  of  the  defendants  the'  the 
plaintiff's  attorney  muft  have  drawn  it  up  with  that  view  ;  of 
courfe  as  it  could  not  be  valid  without  the  fignatures  of  both 
parties,  I  confidered  it  as  a  mere  nullity  ;  in  confequence 
of  which  the  original  agreement  fubfifted  in  full  force,  and 
there  was  in  all  that  agreement  no  authority  to  choofe  an  um- 
pire. The  firfl  agreement  Avas  dated  the  tvvelfth  of  July,  1802, 
and,  I  believe,  was  filed  on  the  loth  of  the  fame  month.  After 
vhis,  Thomas  PafTmore,  on  the  17th  of  July  1803,(1  think 
it  was)  got  anew  agreement  drawn  up  by  Mr.  Sampfon  Levy, 
to  be  figned  by  all  the  other  underwriters  except  MeiTrs.  Pettit 
and  Bayard  ;  by  this  fecond  agreement,  figned  by  MefTrs. 
Nicklin  &  Griffith,  Mr.  James  Lyle,  MefTrs  Phillips,  Cram- 
mond  &  Co.  the  three  underwriters  that  I  have  mentioned, 
^without  Mr.  Yard)  agreed  to  fubniit  all  matters  in  difpute  to 
Mr.  Pearce  and  Mr.  Henry,  with  power  to  choofe  an  umpire 
in  cafe  they  could  not  agree.  In  this  fituation  fafts  flood 
when  application  was  made  to  me.  Tlte  report  was  filed  on  the 
6th  of  A'Jgufl  1802,  and  by  that  report  awards  were  given  dif- 
tindlly  againft  all  the  underwriters  (except  James  Yard,  who 
■was  not  a  party  to  the  fubmifTion)  for  the  amount  of  their 
refpedlive  fubfcriptions,  particularly  that  of  MefTrs.  Pettit  and 
Bayard  for  about  490  dollars.  On  the  18th  of  Augufl,  judg- 
ment was  entered  by  Mr.  Peter  Brown,  acling  for  Sampfon 
Levy,  the  plaintiff's  attorney  ;  and  execution  ifTued  on  the  19th 
againfl  Pettit  and  Bayard,  which  was  immediately  levied  on 
their  houfehold  furniture.  On  the  fame  day,  Mr.  Ingerfoli, 
afting  as  the  counfel  of  MefTrs.  Pettit  and  Bayard,  wrote  a 
letter  to  the  Sheriff,  informing  him  that  the  execution  was  ir- 
regular and  requefting  him  to  flay  further  proceecing?.  Before 
tl-.e  24th  of  Augufl  1802,  Thomas  PafTmore  had  been  to  fee 
Mr.  Burd,  was  apprized  of  the  exception  taken,  that  the  report 
againfl  Pettit  and  Bayard  not  having  been  made  in  conformity 
to  the  fubmifFion,  the  report  was  made  by  Hugh  Henry  and 
William  Haflett,  whereas  Pettit  and  Bayard  had  fubmitted 
their  difpute  to  Hugh  Henry  and  Matthew  Pearce.  On  this 
he  applied  to  me,  and  gave  me  a  fee  proportioned  to  the  difTi- 
culty  of  tlie  cafe.  I  do  not  recolleft  any  thing  further  of 
what  pafTed  betwen  uis  at  that  time.  After  he  had  been  thus 
informed  I  had  two  pretty  full  converfdtions  with  Mr.  PafTmore 
on  tlie  24th  and  31?t  of  Augufl,  at  my  feat  in  the  country. 
He  was  perfeftly  informed  of  the  objedlions  againfl  the  execu- 
tion and  of  the  invalidity  of  the  report,  the  judgment  and  the 
rxecution  ;  I  had  even  heard  of  their  irregularity  before,  as 
the  circumflance  was  mentioned  to  me  by  the  young  gentle- 
man Mr.  Brown  who  was  reading  law  with  my  brother,    and 
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in  his  abfcnce  (he  had  been  for  fome  time  on  a  jaunt  in  New- 
Jerfey)  had  frequently  applied  to  me  for  inftruiftions  how  to 
ttft,  in  cafes  that  were  in  any  degree  complicated.  I  might  have 
told  Thomas  PafTmore,  that  to  the  belt  of  my  judgment  and  to 
the  utmost  ot  my  power,  I  would  fupport  his  interefts  in  the 
bufinefs  ;  but  I  folemnly  declare,  that  I  never  did  fay  nor  ev- 
er did  think  that  either  that  judgment  or  execution  againll 
Pettit  and  Bayard  could  be  fupportcd.  In  my  converfatiou 
with  PafTmore,  on  the  3  1st  of  Auguft,  1802,  it  was  unavoida- 
ble, I  could  not  adl  in  any  other  way  than  to  afk  him,  "  can 
you  give  proof  that  you  fcrvcd  this  notice  of  the  award  on 
Mefl'rs.  Pettit  and  Bayard.  The  utmoft  confidence  appeared 
to  fublifl  between  us.  I  told  him  that  although  he  faid  that 
notice  had  been  given  to  Mefl'rs.  Pettit  and  Bayard,  the  judg- 
ment and  execution  mufi  fall  to  the  ground  as  irregular  and 
void,  unlefs  he  could  prove  by  fome  difinterefled  witnefs  that 
notice  had  been  ferved.  On  fome  further  converfation  he  was 
fatisfied  that  he  could  not  prove  that  notice  had  been  ferved  on 
Pettit  and  Bayard,  for  on  the  Sift  of  Auguft  I  drew  up  a  no- 
tice to  them  that  the  award  had  been  given.  This  no- 
tice   was    not    ferved    by    me  ;    I    do    not    do    the    out    door 

bufinefs    of    my  clients   ;    it    was  glycn    to    Mr.  PalTmore 

he   knew  its  contents,  and  he    ferved   it,  I  believe,    himfelf  on 
MefTrs.  Pettit   and    Bayard.      I    recolledl   that   I    told    him  I 
thought  that  as  the  judgment  muti   be  given  up,  the  fooner  it 
was  done  the  better  ;  that  J  fuppofed  it  would  be  for  his  inter- 
eft  to  do    fo.      With  a  pcrledl  underftanding    between  us  that 
as  he  could  not  prove  that   notice  had  been    given,   this   notice 
was  drawn  up.      I  itated   to    him  that  the  judgment  was  of  no 
confequcnce,  as  it  could  not  be  fupported  and  it  was  immateri- 
al whether  it  was  given  up  or  not  as  we    could  fpeedily  obtain 
a  new  judgment    and   execution   if  the  award  w;is  regular    and 
would  bear    invefligation  ;  that  giving  up  thejudgiwent  was  a 
mere  matter  of  moonQiine,  and  of  no  confequence,  as  it  could 
not  affecl  his  claim.      This    notice    was  ferved  on    the    2nd  of 
September  ;  on  the  4th  of  September,    1802,  exceptions  were 
filed   againfl  the    award,  entered  in  this  caufc.      Thofe  excep- 
tions did  not  fuggeltthe  fatal  irregularity  apparent  on  the  face 
of  the  report.    Mr.  Pa fl more  had    obtained 'from   Mr.  Ripley, 
a  clerk  to  Mr.  Burd  the  Prothonotaiy    of  the  Supreme    Court 
from  fome  momentary   inattention    or    inadvertance    of  his,  a 
rule  of  Court    Hating  that  Pettit    and  Bayard    had  agreed   to 
fubmit  their    controverfy  to  an  umpire.      I  took    from  him  all 
fads  that  tended  to  fupport  that    irregularity.      In  our   fecond 
converfation  he  was  apprized  of  the  nullity  of  the    award   and 
judgment,  and  of  the  fatal  irregularity  in  tue  proceeding.   That 
the  rule  of  Court  made  out  by  the  clerk,  Hating  that  Pettit  and 
Bayard  had  agreed  to  abide  by  the  award  of  an  ui.pire  was  not 
warranted  by  the   original  agreement,  was  a  mere  miiiake  and 
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therefore  could  be  of  any  ufe  to  us.  I  fiated  to  him  that  among- 
the- mod  material  fads  and  circiimRances  that  had  weight  with 
tne,  was  that  he  had  not  ferved  a  notice  on  Meffis.  Pcttit  and 
Bayard  ;  I  requeiled  him  to  give  up  the  execution  as  it  could 
oiily  beboKtered  up  by  circuinflances,  that  would  be  over-rul- 
ed by  the  irregularity  of  the  whole  proceeding,  1  thought  at 
that  time  that  Mr.  PafTmore  was  one  of  thole  clients,  who 
■when  his  counfel  feels  himfelf  obliged  to  tell  him  what  may 
not  be  agreeable,  though  it  may  be  abfolutely  neceffary,  would 
not  cenfure  him  for  it,  or  fufpenft  his  integrity.  It  was 
under  thefe  imprefTions  of  Mr.  PafTmore,  and  fnppofing  him 
to  be  a  man  of  underflanding,  who  would  readily  believe  that  I 
was  very  anxious  for  his  interefl  when  I  Hated  to  him  at  large 
the  necefTity  of  giving  up  the  execution.  It  was  not  long  af- 
ter that,  before  I  had  lofi  his  confidence  by  my  candor.  The 
court  met  on  the  Glh  of  September,  1802,  and  fat  but  two 
days, as  the  yellow-fever  prevailed  in  Philadelphia;  they  adjourn- 
ed from  the  6th  to  the  18th  of  September.  On  the  6th  of 
September,  1802,  a  motion  was  made  by  Mr.  Jofeph  B.  M*- 
Kean  to  have  the  execution  fet  afide.  Exceptions  had  been  filed 
againfl  the  award  ,  I  had  had  time  to  examine  the  proceedings, 
and  there  appeared  againfl  the  execution  feveral  fatal  defers 
in  point  of  law  ;  one  was  that  it  had  been  ifTued  upon  a  report 
filed  in  vacation,  before  any  notice  had  been  given,  to  the  de- 
fendants of  that  report.  The  principles  of  law,  as  well  as  of 
found  reafon  require,  that  when  referees  make  nn  award  it  cai  - 
not  be  binding  or  afted  upon  until  notice  has  been  given  of  it  to 
the  pirty  againfl  whom  it  is  to  operate,  fo  that  if  they  have  a- 
nv  jufl  exception  againfl  it,  they  may  (late  it  to  the  Court,  who 
upon  fatisfaif^cry  evidence  being  laid  before  them  of  the  truth  or 
jullice  of  fuch  exception,  will  quafh  and  annul  the  report. 

Thisliad  not  been  done  ;  at  the  fame  time  there  was  another 
objeftion  to  the  execution  equally  weighty.  The  adtion  was  en- 
teredon  the  12th  of  July,  1802,  as  ot  September  term,  1802  ; 
the  rules  of  law  r.-quire,  that  there  fhall  be  a  courfe  and  feries 
of  orderly  proceeding  in  the  conduA  and  management  of  a  fuit 
atlaw,the  writ  mud  precede  the  declaration  ;  both  of  them  the 
trial  ;  the  judgment  mud  be  after  the  commencement  of  the 
fu>t  ;  indead  of  chis,  the  judgment  and  execution  were  dated 
before  any  fuit  was  inflituted  ;  the  execution  bore  tede  27lh 
March,  1802.  An  execution  fo  grofsly  defedlive,  I  mud  con- 
t'efs,  I  did  not  think  rnyfelf  judified  in  attempting  to  fupport. 
1  did  not,  I  mud  confefs,  attempt  to  fupport  it,  on  account  of 
my  deference  to  the  Court,  whom  I  would  not  infult  fo  much 
as  to  attempt  to  fudain  before  them,  an  execution  fo  totally 
devoid  of  everv  legal  foundation  to  fupport  it.  Mr.  Paffmore 
did  not  requed  it.  If  he  had,  a  ferious  compliance  on  my  part 
with  his  rcqued,would  have  Ihewed  that  I  knew  no  more  of  law, 
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th^n  I  do  of  folderlng  a  tin  kitchen,  or  inencling  a  tea-kettte. 
I  looked  upon  mylelf  as  a  better  judge  of  fuch  quedions  than 
Thomas  Pafl'more.  He  had  perteA  confidence  in  me  at  that 
time  ;  he  wilhed  the  execution  to  be  fupported — fo  did  I — and 
it  ^^•as  his  interell  that  ic  thould  be  fupported  ;  but  as  I  coula 
not  do  it  confirteiuly  v/ith  my  regard  for  my  reputation  as  a 
lawytr,  nor  with  the  moll  diftant  prol'peftof  fuccefs,  I  gave  it 
up  on  the  6th  of  September,  1  802,  leaving  the  quefiion  to  be  ar- 
gu  d  'VI  the  award.  Notwithflanding  Mr.  P'lffmore  expreffed 
fome  regret  at  my  giving  up  the  execution  fo  readily,  he  did  at 
that  time,  and  for  a  confiderable  time  afterwards,  (which  his 
letters  will  fli'^w)  place  the  mofl;  unlimited  confidence  in  me, 
or  at  leaft  affcdted  to  do  fo  ;  I  was  never  treated  with  more 
refp-  £1  l)y  any  cli-nt,  than  I  was  by  Mr.  Paffmore,  in  his  letters 
to  me.  I  thought  I  was  afting  with  laudable  attention  to  for 
his  intereft,  when,  in  a  time  of  great  mortality,  I  took  a  rule 
for  taking  tedimony  in  writing,  to  enable  me  to  fudain  the 
award  and  judgment  ;  the  rule  was  got  ;  my  refolution  was 
never  broke  by  reflefling  on  my  perfonal  danger,  or  tlie  rifk 
and  trouble  that  I  fhould  experience  in  the  examination  of  his 
witnefffs  at  fuch  a  time,  leaft  they  (hoijld  belodbythe  conta- 
gion then  ravaging.  On  the  8th  of  September,  1802,  two  days 
after  this,  Mr.  Paffmore  paHed  up  at  the  cofFee-houfe,  the  pa- 
per for  which  he  was  afterwards  profecuted  :  On  the  18th  of 
September,  1802,  Mr.  Dallas  came  into  Court,  and  brought 
the  paper,  with  Mr.  Kitchen  and  Mr.  Bayard's  depofitions  ; 
he  alked  for  a  rule  to  {hew  caufe  why  an  attachment  (hould  not 
iffue  agaiiirt  Thomas  Paffmore,  for  a  contempt  of  Court  ;  the 
publication  and  depofitions  were  produced  to  the  Court,  and  they 
granted  the  rule,  which  was  made  returnable  to  the  next  term. 
The  Court  met  on  the  8th  of  December,  1802  ;  I  appeared  m 
behalf  of  Thomas  Paffmore,  and  in  the  mean  time,  I  had  re- 
ceived a  new  application  and  a  new  retainer  from  him  ;  I  ap- 
peared in  Court,  and  endeavored  to  fliew  that  this  paper  was 
not  of  itfelf  fufficient  to  conflitute  a  contempt  of  Court,  as  it 
had  no  relation  to  a  caufe  that  was  to  be  tried  by  a  jury,  that 
the  dilpute  it  related  to  was  to  be  fettled  by  the  judges  alone, 
and  that  the  fame  danger  was  not  to  be  apprehended  from  the 
Judges,  from  publications  of  this  nature  ;  I  faid,  however  un- 
informed men  might  be  led  aftray  by  irregularities  of  this  kind, 
that  thR  Court  would  decide  upon  the  merits  of  the  cafe,  and 
pay  no  attention  to  inflammatory  publications  made  out  of 
doors  ;  as  they  had  nothing  to  hope  or  fear  from  the  favors  or 
prejudices  of  any  individual,  which  was  not  the  cai^  with  s 
jury  ;  and  that  this  cafe  was  to  be  decided  by  the  Judges  of 
the  Court  alone,  who  had  no  reafon  to  miftruR  themfelves.  I 
produced  feveral  cafes  from  the  Chancery  books,  and  a  variety 
of  other  cafes  in  fupport  of  my  pofition,  in  which  the  chancel- 
lor had  decided  agreeably  to  the  doilrine  1  contended  for.     Oa 
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the  other  hand,  the  counfel  for  the  profecution  contended,  that 
the  publication  alluded    to    an    affidavit  of  Mr.  Bayard,   tauen 
before  Mr.  Inikecp,    as  it  faid  that  he  had  fwore  to  that  which 
was  not  true,   and  that  the  cafes  I  had  cited  did  not  apply  ;  and 
concluded  by  obierving  that  as  it  related  to  a  fuit  depending  in 
Court  it   necelTarily  followed  that  it   amounted  to  a  conteinpt. 
After  a  patient  and  attentive  hearing  of  all  the  arguments  on 
both  fides,   the  Court  were  of  opinion  that  it  was   a  contempt, 
and  therefore    ordered    the    attachment   to    be   made    abfolute. 
The  counfel    for    the   profecution  contended  that  as    it  was    a 
fumniary  proceeding,   and  there  was  fiifficient  proof  of  his  hav- 
ing made  the  publication,   all  that    was    requifite  for  Mr.  Paff- 
more  to  do,  was  to  acknowledge  the  fadl  and  receive  fentence 
at  once  ;   this  I  was  oppofed  to,  and  obferved  that  the  law  that 
gave  the  Court  the  power  of  punifhing,  was  checked  by  .inother 
piovifion,   which  gave  the  accufed  party  an  opportunity  to    ac- 
quit himfelf  by  his  own  oath  — that  if  interrogatories  were  fij- 
ed,   and  anfwers  m^dfe  to  them  on  oath,  from  the  face  of  which 
it  appears  that  he  did  not  commit  the  contempt,  then  no  tedi- 
mony   of    other   pnfons    however  ftrong    was   of  any    effe(Sl  ; 
th')Ugh  if  the  party  accufed  fwears  falfely  he  may  be  profecut- 
cd  for  perjury.      The  Court  was  of  the  fame  opinion  and  agreed 
that  the  injerrogatories    fhould    be    filed.      Mr.   Paffmore    was 
held  under  a  recognizance  of  300  dollars  and  found  furety  for 
another  300  dollars  for  his  appearance  to  anfwer  to  the  inter- 
rogatories.    Hugh    Henry    was    his  furety.     The  interrogato- 
ries were    fhewn    to   me,  to  draw   up  the    anfwers  to  them.     I 
drew  thofe  anfwers,   as  they  have    been    exhibited    before    tliis 
honorable  Court.      I  fat  with    Mr.   Paffmore  once  or  twice  for 
two    or   three    hours    at    a  time  to   draw  lip    ihofe  anfwers  ;   I 
knew   by    the   converfations  I  had  with  Mr.  Paffmore,  that  he 
had  figned  his  name  "to  and  palled  up  the    paper  at  the  coffee- 
houfe  ;   I  therefore  did  not  put  it  to  Mr.  Paffmore  to  fwear  to 
the  contrary,     I    knew  he  could  not    do  fo  without  perjury  ;   I 
was  obliged  therefore  to  fay  he  did  not  do  it  with  the   fmalleft 
intent    to    treat    the    Court    or    its  authorities  with  difrefpec\, 
and  that  he  did  not  know  or  believe    that   there  was  a  fuit  de- 
pending at  the  time.      He  fuppofed    and    believed    it    to    have 
been  concluded  by  the  award  and  judgment   rendered  upon    it, 
1  faw  there  was  but  one  loop-hole  out  of  which  we  could  creep, 
and    that    was    by    faying   that  there  was  no  fuit  depending  at 
the  time.      I  therefore  drew   up    Mr.    Paffmore's    anfwer,   that 
according    to   the    beft  of  his  judgment  and  belief  no  fuit  was 
pending  at  that  time.     I  at  that  time    and  all  the  time  of  the 
argument  in    fupport  of  the  anfwers,  could  not  prevail  on  him 
to  acknowledge  there  was  no  judgment  againft  Pettit  and  Bay- 
ard ;  and  Rated  to  him  that  as  William  Hnllett   had  not  been 
appointed  with  the  concurrence  of  Pettit  and  Bayard,  that  his 
having  acled  as  umpire  would  be  fatal  to  the  whole  proceeding  ; 
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for  one  man  to  decide  for  another  vvitliout  authority  for  fo  do- 
ing   was    highly    ablurd  and  not  only   contrary  to  all    law  and 
equity,  but  even  repugnant    to    common    fenfe.      The    counfel 
for  the    profecution,   contended,   among  a    variety  of  other  ar- 
guments,  tiiat    as    there    was    no   judgment  againll  Pettit  and 
Bayard,  that   tliere  was  a    I'uit  then  pending  ;   the  Court  were 
of    that    opinion.     The    adverfe    counfel    alfo    obferved,    that 
Paflmore  had  denied  no  part  of  the    material  fad,   that  on  the 
contrary  he  had  confefTed  in  his  anfwers,  that  he  had  publi (lied 
the  paper  ;   and  concluded  with  urging  the  Court  to    make  the 
attachment  abiblute.      In  the  courfe  of  the  part  I  took  in  that 
argument,   I  was  interrupted    feveral  times  by  the  Court;   not 
in  a  rude  or  intemperate  manner  ;   but    in    the  manner   that  is 
ufual    wiien    couniel    advance  doiTlrines   founded    on    fallacious 
grounds.      I  knew  of  no  obligation  I  was   under  to  the  Court, 
jury  or  country  to    conceal  fafls  ;   if  fuch  an  interruption  had 
been  given   to   me  ;   if  I  had  been  fo  treated  I  fhould  flate  the 
circumdance  now,  and  leave   the  operation  to  juftice.     I    faw 
that  I  could  not  convince  the  Court;   and  finding    it  was  ufe- 
lefs  to  talk    longer,  I  fat  down.     But    I  moll  folemnly  declare 
that  I  never  was  ordered    to    fit   down    by  this   or   any    other 
Court  fince    I    have   praclifed.     When    the   judgment   of    the 
Court  was   given   that  Thomas  PafTmore    was  in    contempt,  I 
think  the  Chief  Juflice  mentioned  that  it  was  a  grofs  libel,  and 
tliat  he  thought  it  would  have  weight  with  the  Court  if  PafT- 
inore  would  make  atonement  to  the  injured  party,  Meffrs.  Pet- 
tit  and  Bayard.     It  was  fo  much   a  matter  of  courfe,  fo  com- 
mon a    thing  after    a  profecution  for  a  mifdemeanor    had  been 
tried  and  before  fentence  paffed,  for  the    Court    to    fay  to  the 
defendant  if  you  will  fettle  with  the  man  you  have  injured,  the 
injury  to  the  public  will  be  lefs  and  the  Court  will  conlider   it 
in  their  judgment  ;  the  thing  is  as  cuflomary  as  the  round  is  to 
the  mill-horfe.  It  did  not  (Irike  me  as  a  proceeding  unufual  or 
improper  ;   on  the   contrary,   I  advifed  him  to  comply  with  the 
hint  thrown  out  by  the  Court.     I  had  labored  with  him   while 
I  was  drawing   up  the  anfwers  to  the  interrogatories,    to  allow 
me  to  fay    in  them,  that  it   was  done  "  in   the  momenl  of  his 
heat  and  paflion,"  &c — I  wiflied  him  to  exprefs  himfelf  mild- 
ly ;   and  told  him  he  might  make  the  acknowledgment  without 
committing  himfelf  as  a  man  of  fpiric    and   a    man    of    fenfe  ; 
believing  that  a  man  of  fpirit  and  a  man  of  fenfe  could,  if  he 
had  done  wrong,  make  acknowledgments  without  their  alFeft- 
ing  afterwards  either  his    honor  or  underftanding  ;   but  he  was 
obftinate  and  would  not  admit  that  any  thing  Ihould  be  put  in 
the  anfwers  that  would  look  like  a  conceffion  to    Mr.  Bayard, 
and   would  only   fay    that  it  was   done  in  pafTion.     The    next 
morning    when    PalTraore    came    before    the    Court,  the  Chief 
Juflice  afked  if  any    thing  had  been  done;   the  anfwer  was    in 
the  negative.     I  think  I  then  dated  that  Mr.  PalTmore  had  gi- 
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ven  in  his  anfwers,  and  the    impreiHons   under  which  he  made 
the  publication.      And  PafTmore  attempted  tojuftify,  by  faying 
that  Mr.  Bayard  had  due   notice  of  the    award  ;  but  this  the 
Court  had  overruled  before.     Jt  was  then,  I  think,  that  Judge 
Yeates  obferved  •'  we  have    heard  enough  ;  that  the    anfwers 
^vere    an    aggravation  of  the   offence;"   and  Judge   Smith  faid 
that  it  was  adding  infult  to  injury.     The  Court  fentenced  him 
to  pay  a  fine  of  50  dollars,  and  be  imprifoned  in   the  common 
jail  of  the  county  for  the  fpace  of  30  days.     I  then  requeued 
the  Court  to  allow  him  to  be  fent  to  the  debtor's  department, 
and  not  to  that  of  the  criminals,  which  they  granted  without 
hefitation.     Upon  PafTmore's  txpreffing  a   wifli  to  fcehis  fami- 
ly before  he  went  to  prifon,  and  to  be  fufFered  to  go  theie  v.'ith- 
out  an    officer,  I    communicated   it  to  the  Court  and  folicited 
the  indulgence  that  the  Court  would  take  his  word  and  mine 
for  his  fafa  return.     This  was  alfo  acquiefced  in  by  the  Court. 
He  then    went  home,  and  from    there  to    the  debtor's   apart- 
jnent,    where  he  remained  the  30  days,  and   paid   his   fine   of 
50  dollars.     He  came  out   about   the    latter  end  of  the  year 
1803,  and  very  foon  after  made  an  application  to  me  to  know 
what  remedy  there  was  for  his  cafe  or  what  means  there  were  to 
fet  afide    the  proceedings    and   judgment  againfi  him  ;    I  told 
him  there  was  but  one  way  to  obtain  what  he  wilhed,  and  that 
was   to    remove  that  judgment,    by  a  writ  of  error,  into  the 
High  Court  of  Errors  and  Appeals,  if  we  could  prove  that  the 
Judges    in    fentencing    him     to    fine    and    im})rifonment    had 
committed  an  error  in    the  law  or   the  fafts.     He  had  applied 
:to  Mr.  Hopkinfon  and    Mr.   Lewis,    and    faid   he   would   give 
„any   fum    to    have    the   judgment   againft  him    reverfed.       He 
requefted  me  to  confer  with   them  at  Mr.  Lewis's  houfe,    and 
agree  upon  the  mode  of  proceeding.     I  went  to    Mr.    Lewis's 
Jioufe.      I  found  Mr.  Lewis  and  Mr.  Hopkinfon  in  the  parlour  ; 
when  I  came  into  the  room,  they  were  in  poiFeflion  of  Paffmore's 
papers,  who  was  alfo  there  ;  they  told  me,  that  from  a  perufal 
p{  the  papers,  and  from  the  ftatement  ^ir.  PafTmore  had  given 
them  of  the  bufinefs,  they  thought  there    was  a  fair  chance  of 
obtaining  this  objedt  ;  we  think  a  fairer  chance  can  never    oc- 
cur, of  reverfing  a  judgment.     But  I,  who   knew  the  bufinefs 
all  along,    did  not  fo  clearly  comprehend  how  the  bufinefs  was 
to  be  efFefted  fo  eafily.     I  alked  them,  "what  is  the  ground  of 
your   opinion,  gentlemen  ?"  The  reply  was,  why  here  are  Mr. 
PafTmore's  papers,  from  which,  and  from  his  ftatement,  we  find 
that  the  rule  of  Court  for  entering  into   the  reference,    did  au- 
thorize the  choice  of  an  umpire  ;   and  we  think  the  Judges  have 
erred  in  fetting  afide  the  execution,  and  have  exceeded  their  ju- 
rifdiclion.     When,  or  from  whom  did  you  get  that  paper,  gen- 
tlemen ?   Why,  from  Mr.  PafTmore.     Did  Mr.  Palfmore  fay  to 
you,  that   it  was  a  true  ftatement   of  the  fafts  ?  They  replied 
^hat  he  had  ftiewn  it  as  the  rule  of  reference,  upon  which  the 
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judgment  was  founded,  I  was  furprlzed  that  he  would  endeavor 
to  impol'e  on  counf.-I  in  this  way,  to  give  it  as  the  rule  of  refer- 
ence, by  which  the  referees  were  to  ht  governed,  when  Mr. 
PafTmore  knew  that  it  whs  a  mere  miHake  in  the  clerk  ;  and  he 
alio  knew  that  Pettit  and  Bayard  had  never  agreed  to  the  choice 
of  an  umpire.  When  I  faw  this  condudl  of  Mr.  PalTmore, 
knowing  as  I  did  the  incorreiftnets  of  bis  itatement,  I  muil  con- 
fefs  it  furprized  me  ;  and  then,  for  the  iirll  time,  began  to 
perceive  the  real  character  and  views  of  the  man.  After  I 
had  explained  the  bulinefs,  and  placed  it  in  a  proper  view  to 
Mr.  Lewis  and  Mr.  Hopkinfon,  they  faid,  '-why  Mr.  Paff- 
more,  this  alters  the  cafe  altogether,  for  if  the  agreement  did 
not  fay  that  the  referees,  in  cafe  of  their  difagreeing,  fhall  have 
the  power  to  appoint  an  umpire,  the  clerk's  faying  io,  does  not 
make  it  valid  ;  the  clerk  cannot  make  juries  and  referees  for  us  ; 
the  judgment  was  irregular,  and  we  fee  no  way  by  which  the 
judgment  againfl;  you  can  be  reverfed.  It  was  then  that  Tho- 
mas Paffmore,  for  the  firlt  time,  declared  that  he  niufl  have  fa- 
tisfadlion  ;  that  he  faid  he  would  have  fatisfadion  ;  and  if  he 
could  not  obtain  it  in  Court,  he  muft  apply  to  the  Legiflature 
lor  an  impeachment  of  the  Judges.  When  I  faw  this,  and 
when  I  faw  that  he  had  attempted  to  deceive  his  own  counfel, 
I  began  more  clearly  to  perceive  that  1  had  been  miftaken  ia 
my  opinion  of  Mr.  Paffmore.  I  then  faid,  Mr.  PalTmore,  we 
cannot  aflift  you  with  any  thing  of  this  kind.  It  is  contrary  to 
cur  opinions  of  what  is  right  ;  and  I  truft  I  fliould  be  as  unwil- 
ling both  now,  as  then,  to  paralize  the  power  of  juRice  ;  I 
told  him  that  I  faw  no  ground  whatever  for  impeachment  of 
the  Judges.  He  then  applied  to  us,  and  wiflied  us  to  aflifl  in 
drawing  up  the  necefTary  papers  ;  I  immediately  faid,  I  would 
have  nothing  to  do  with  it,  or  even  to  draw  up  the  papers,  and 
Mr.  Lewis  and  myfelt  wrote  him  a  letter,  fince  publifhcd  in 
confequence  ef  his  mifreprefentations,  in  which  we  refufed  in 
pofitive  terras  to  have,  either  directly,  or  indireftly,  any  thing 
to  do  with  the  bufinefs.  In  February,  1803,  Mr.  Paffmore 
came  to  Lancafler,  and  applied  to  the  Legiflature  for  the  im- 
peachment of  the  Judges.  In  March,  1803,  the  caufe  came 
on,  when  the  argument  on  the  validity  of  the  award  took  place. 
There  were  three  exceptions  filed  againfl  the  award  ;  one  of 
the  exceptions  was,  that  one  of  the  parties  met  the  referees, 
when  thtf  other  was  not  prefent  nor  notified  ;  another  was,  that 
information  by  the  plaintiff's  affidavit  had  been  communicated 
to  the  referees,  without  the  knowledge  or  privity  of  MefTrs. 
Pettit  and  Bayard,  or  their  contents  having  ever  been  made 
known  to  them  ;  the  third  was,  that  Mr.  Paffmore  had  not  pro- 
duced accounts  of  the  lofs,  and  the  referees  had  refufed  to  pofi.- 
pone  their  decifion,  until  they  could  be  procured.  Thefe  three 
exceptions  were  filed.    A  fourth  "was  prepared,  bat  not  filed. 
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The  Court  can  look  at  the  record,  and  perceive  whether  I 
am  corre6t,  or  not.  The  award  came  to  be  argued  on  the  26th 
or  27th  of  March,  1803.  The  examination  of  witneffes,  and 
the  arguments  of  counfel  took  up  nearly  two  days  ;  it  was  fair- 
ly and  deliberately  difcuffed  ;  and  after  confiderable  debate  on 
both  fides,  which  received  a  patient  and  attentive  hearing,  the 
Court  determined  that  the  award  was  irregular  and  void.  They 
determined  upon  the  three  firft  real'ons  that  were  fvvorn  to  by 
the  defendant  ;  ihty  alledged  that  as  it  was  dated  that  the  vef- 
fel  was  not  fea-worthy  at  the  time  of  her  failing,  that  it  was 
neceffary  to  wait  until  accounts  of  the  repairs  could  be  received 
from  Halifax,  which  would  fliew,  whether  among  other  repairs 
it  had  been  necelT-iry  to  give  her  a  new  bottom  at  Halifax  ;  they 
decided  that  the  referees  had  a£led  too  haftily,  in  not  giving 
Mr.  Bayard  time  to  procure  thofe  accounts  ;  they  decided  alfo 
that  the  award  was  void,  becaufe  the  umpire  did  not  examine 
the  wimeffcs  himfelf.  But  they  faid  nothing  upon  the  con- 
duel  of  Paffmore,  relative  to  the  judgment  or  execution.  The 
Judges  had  then  been  informed  that  there  was  an  impeachment 
pending,  and  it  appeared  to  me  as  a  ground  of  delicacy  in 
tiiem  not  to  fay  any  thing  upon  this  part  of  the  fubjedl. 

The  report  was  then  fet  afide,  and  as  the  a£lion  had  been  af- 
Cgned  to  Mr.  John  Travis,  I  had,  at  that  time,  no  further  con - 
verfation  with  PalTmore  on  the  fubjed.  When  I  had  removed 
into  the  country,  in  September,  1803,  Mr.  Paffmore  had  fub- 
mitted  a  cafe  to  me  and  he  fent  a  meffenger  and  a  letter  de- 
liring  my  opinion  in  writing,  which  requefl:  1  complied  with. 

In  February  1804  I  had  a  converfation  with  Mr.  Paffmore  ; 
in  which  he  converfed  with  me  on  the  fubjedl  of  my  appearing 
as  one  of  his  witneffes  in  fupport  of  his  application  for  an  im- 
peachment. I  told  him  that  he  knew  my  opinion  and  that  he 
need  not  call  me  forward  ;  that  I  could  not  be  of  any  fervice 
to  him,  that  I  did  not  think  it  fair  to  come  to  this  town  and 
be  obliged  to  be  a  witnefs  againft  him  ;  he  affured  me  he  would 
not  fumnion  me,  and  we  parted  in  the  utmofl  good  humour. 
I  received  a  line  from  him,  in  February  1804,  which  I  thought 
a  very  kind  letter.  In  this  he  expreffcd^is  regard  for  me  and 
regretted  that  the  committee  of  grievances  had  put  me  to  the 
trouble  of  going  to  Luncailer,  and  affured  me  that  it  was  not 
done  at  his  fuggeftion  ;  tliis  I  thought  was  a  very  kind  letter 
of  Thomas  Paffmore,  from  which  I  conceived  that  no  ill  will 
could  exift  betv;een  us.  If  this  honorable  Court  will  indulge 
me  I  will  read  the  letter.  (Here  Mr.  Levy  read  the  letter,  the 
fubrtance  of  which  he  had  juft  Itated.)  But  with  all  thefe  pro- 
feflions  of  regard  and  efteecm,  it  appears  he  had  loft  all  confi- 
dence in  me  as  early  as  September,  ■  1802,  nearly  two  years  be- 
fore. 
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Mr.  Dallas.  I  wifh  the  witncis  to  ftate  particularly', 
whether,  when  the  queftion  of  the  attachment  was  before  the 
Court,  or  when  the  exceptions  were  argued,  it  appeared  that 
notice  of  the  award   had    been  ferved  on  Pettlt  and  Bayard. 

L.  At  the  time  of  the  attachment  being  argued,  and  the  ex- 
ceptions, the  firfl  of  which  took  place  in  September  18(^2,  and 
the  latter  in  Marcli,  1803,  it  would  have  been  a  coniiderabie 
bbjedt  to  Mr.  Paffmore  to  prove  that  notice  was  ferved.  He 
mentioned  a  Mr.  Berrett,  wlio  if  we  could  get  in  a  proper  fi- 
tuation  before  the  Court,  as  being  able  to  prove  the  fervice  of 
notice  ;  he  faid  that  he  had  carried  the  award  to  the  ColTee- 
houfe,  and  that  Mr.  Bayard  niufl  have  feen  it.  In  three  mi- 
nutes after  he  faid  he  did  not  knovV  that  Mr.  Bayaid  had  feen 
the  award-  '"  ■ 

'  D.  I  alk  Mr.  Levy,  whether  in  the  converfation  in  which 
he  urged  the  necelTity  of  making  proof  of  the  notite  having 
been  ferved,  whether  or  not  Paffmore  did  refer  to  'ihy  per fon  in 
particular  who  could  make  proof  of  the  fcrvice  ? 

L.  As  well  as  I  recollect,  he  never  mentioned  any  bodyrto  me 
that  could  prove  it  except  Mr.    Berrett. 

D.  Did  he  not  mention  Mr.  Shoemaker  and  fay  that  he 
coiild  make   proof  of  it  ? 

L.  I  think  I  can  truly  fay,  as.furely  as  any  man  can  prove 
a  negative,  that  Paffmore  never  mentioned  Mr.  Shoemaker; 
when  Mr.  Shoemaker  was  examined  in  Court,  he  knew  nothiuij 
about  the  circumftance.   '  Ij-^si'cfirj'f 

D.  I  aflc  the  wltnefs  whether  during  the  Inveftigatlon  of  the 
attachment  or  exceptions,  there  was  any  proof  of  Mr.  Bayard's 
acceding  to  the  choice  of  an  umpire  ? 

L.  I  know  of  none,  fir. 

Z).  I  afk  Mr.  Levy  whether  he  would  not  have  thought  it 
important  to  have  proved  it  ? 

L.  I  confidered  it  all  important  ;  it  would,  if  he  could  have 
proved  it,  have  fliewn  that  the  exceptions  were  too  late  ;  it 
was  all-important. 

D.  Whether  at  any  time  he  was  furnlfhed  by  FafTmore  with 
information    of  the  fa(f!l  ? 

L.  Never  ;  or  I  certainly  would  not  have  drawn  up  a  notice 
on  the  3 1ft  of  Auguft,  if  1  could  have  proved  that  notice  had 
been  given. 

D.  I  wilh  Mr.  Levy  to  ftate  whether  when  he  fat  down,  he 
fat  down  irritated  with  the.  conduft  of  the  Court? 

L.  No,  fir  i  I  had  no  reafon  to  be  irritated. 
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D.  I  a{k  tlie  wjlrefs, -whether  fubfequent  to  the  argument 
on  the  attachment  he  called  on  Paffmore  to  take  a  walk  with 
him,  in  which  he  faid  the  judges  had  (hewn  a  great  deal  of 
anger  ? 

L.  Never,  in  my  life  ;  I  never  aflced  Mr.  PafTmore  to  take 
a  walk  with  me,  or  faid  that  the  judges  had  afted  in  an  angry 
manner.  I  never  make  fair  weather  with  clients  ;  if  I  have 
not  fitflicient  talencs  and  induQry  to  merit  their  patronage,  I 
never  carefs  or  cajole    them. 

D.  Then  I  underfland  the  witnefs  to  fay  that  he  never  aiked 
Paffmore  to  take  a  walk  with  him  ? 

L.  If  I  can  trufl  my  own  memory,  I  never  thought  of  fuch 
a  thing  in  my  life, 

L.  I  afk  the  witnefs  whether  in  the  converfation  between 
Paffmore  and  his  three  counfel  the  reafon  affigned  for  declin- 
ing to  affirt  in, removing  the  judgment  into  the  high  Court  of 
Errors  and  Appeals,  was  that  the  original  agreement  varying 
from  the  rule  of  Cojjrt  mud  have  ffone  up  with  the  writ  of 
error 


■   - -  ■  i".  r  -   .•  -  »  J  —     . o o 

n  the  rule  of   Cojjrt  mud  have   gone  up  with 

)r?  ■■•'■      -'^'' 


L.  Yes,  fir,  we  conTidered  the  rule  of  Court  made  out  by 
the  prothonotary's  clerk  as  nothing,  it  being  done  without  au- 
thority from  the  parties. 

D.  Did  the  other  two  gentlemen  exprefs  furprlze  at  being 
informed  by  Mr.    Levy,  of  the  real  (late  of  the  circumdance  ? 

L.  Yes,  fir  ;  they  were  furprized  ;  and  thought  it  a  very 
extraordinary  circumflance,  that  a  man  of  Mr.  Paffmore's  un- 
derilanding,  fliould  attempt  to  furnifh  falfe  papers  to  his  coun- 
fel, knowing  them  to  be  untrue. 

D.  I  afk  Mr.  Levy,  whether  there  was  in  the  deportment  of 
the  Court,  either  towards  the  witnefs  or  his  client,  any  thing 
indecorous,  ovcj  bearing,  or  oppreflive  ? 

L.  I  never  faw  any  thing  indecorous,  overbearing,  or  op- 
preffive  on  the  part  of  the  Court,  It  appeared  to  me  that  their 
permitting  Mr.  Paffmore  to  occupy  a  room  in  the  debtors  a- 
partment,  inRead  of  the  criminal,  was  an  adt  of  indulgence, 
which  fhewed  mildnefs  and  lenity  ;  although  they  meant  to 
carry  into  effe£l  the  laws  of  the  land. 

D.  I  wi(h  the  witnefs  to  be  particular  as  to  the  manner  in 
v?hich  the  argument  was  placed  on  the  lifts  of  the  Court  ?  Was 
it  urged  ? 

L.  It  was  not  accelerated  ;  it  came  on  in  its  turn. 

D.  Had  the  Court  any  thing  to  do  with  accelerating  or 
protradiing  that  argument  ? 
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'  L.  Surely  not.  The  protlioiiotary  generally  gives  notice  l;i 
the  vacation,  fliortly  before  the  meeting  of  the  C^ourt,  to  the 
counfel  employed  in  the  fait.  Every  caufe  is  placed  in  its 
order  on   the  lift.      This  was  done  in  that  way. 

JO.  I  alk  Mr.  Levy  whether  he  did  not  receive  notice  from 
the  counfel  of  McfTis.  Pcttit  and  Bayard. 

L.  Yes,  fir. 

D.  I  wilh  the  witnefs  to  ftate  whether  this  notice  was  com- 
municated to  Paffmoro  I 

L.  Yes,  fir. 

D.  I  aflc    the  witnefs  wlicther  at  the  time  when   he  gave  np 

the  execiuion,  PalTmore    took  him  by   the  arm  and  afked  him 

what  he  was  about  ? 
.  I. 

L.   If  he  did  it  was  in  fuch  a  way  as  made  no  impreilion  on 

my  mind.    If  it  was,  it  was  done  in  a   friendly  manner.     If  it 

had  been    otherwife  I  fhoiild    liave  returned  him    the  bank  bill 

that  he  gave  me,  and  told  him  to  apply  fomewhcre  elfe. 

D.  I  wifli  Mr.  Levy  to  flate  whether  from  the  time  of  his  be- 
ing retained  in  the  caufe  of  attachment  he  ever  received  let- 
ters froni  PalTmore  ;   and  whether  they  were  unfriendly  ? 

Z,.-I  received  none  that  were  unfriendly,  on  the  contrary,  I 
received  feveral  that  began  with  "dear  fir,"  and  ended 
"  affetSlionaicly."  I  never  knew  that  Mr.  Paffniore  wasdifpleaf- 
ed  with  me,  till  I  was  before  the  committee  of  grievances,  and 
then  I  was  convinced  that  whoever  did  not  join  in  with  him, 
muft  meet  his  reproach. 

Z).  I  alk  the  witnefs  whether  he  recolledls  that  on  the  argu- 
inent  that  fet  afide  the  report,  the  proteft  that  was  produced 
contained  evidence  that  the  mariners  had  refufed  to  go  oa 
board  the  veffel  ? 

L,  The  protert,  as  well  as  I  recolle£t,  and  I  think  I  do  re- 
member accurately,  did  contain  evidence  that  the  failors  were 
afraid  to  go  to  fea  in  the  vefl'el.  In  confeqiience  of  this,  I  be- 
lieve I  was  applied  to  by  Mr.  Bayard's  counfel  to  join  in  a 
commiflion  for  taking  teflimony  at  Shelburne.  But  I  knew  we 
could  get  nothing  from  there  that  wo"'uld  be  of  anyfervice  to  us. 
I. , thetefove  faid  nothmg  about  Shelburne. 

■  ly,  I'Wffhche  witnefs  to  (late  whether  an  ac\ion,  for  the  re- 
"cwvery  of  the  lofs  is  not  now  pending  in  the  Supreme  Court 
for  trial  by  jury  ?  .       .    ]    ' 

i  5tt.'>ij(*^   ,.         .    .  .  , 

JLm,  ;1  believe  it  is. 

;  ■.:  Id  61-  :;     ■    ■  : 

=-■  .'  -sii  Thomas  //£y-.VESsr — sworn. 

'    f  ^fa^   clerk    in    the    Supreme  Court  tor  pearly  eight. years. 

The   firft   of  the   proceedings    relative  to  this  cafe,  that   came 

X 
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wkhin  n\y  knouledg-e,  was  the  filing  of  the  report  of  the  re- 
ferees. It  was  on  tlie  6th  of  AuguU,  1802  ;  I  aded  in  regard 
to  that  report,  as  I  do  in  all  fuch  cafes  ;  I  examined  the  rule 
of  reference,  and  found  by  the  tenor  of  it,  that  the  report  was^ 
to  be  made  into  the  office,  and  judgment  entered.  1  immedi- 
ately entered  it  and  endorl'ed  on  the  back  of  that  report,  "  6th 
Augult,  1802,  judgment,  fecundum  regulam."  Some  (hort 
time  afterwards,  Mr.  Pairmore  called  and  got  a  copy  of  the  re- 
port, as  filed  ;  and,  in  lome  days  afterwards,  applied  for  an 
execution.  There  were  fome  difficulties  fuggefted  by  Mr. 
Ripley,  who  was  alfo  in  the  office  at  that  time,  as  to  granting 
the  execution.  He  fpoke  to  Mr.  Burd,  and  Mr.  Burd  refuted 
to  grant  an  execution  upon  that  report,  alledging  that  the  pro- 
ceedings were  irregular.  I  do  not  recoliedt  all  his  reafons, 
but  one  was,  that  the  judgment,  as  confelTed  by  me,  was  irre- 
gular ;  whereas,  it  ought  to  be  entered  by  Mr.  Ingerfoll,  or 
fome  attorney  of  the  Court.  Mr.  PafTmore  went  away.  On 
the  18ih  of  Auguft,  he  brought  a  paper,  figned  by  Peter  A. 
Brown,  for  S.  Levy,  direfting  judgment  to  be  entered  for  the 
fum  found  by  the  referees.  I  have  made  a  mlllake,  the  order 
■was  in  Mr,  Brown's  hand  writing,  figned  S.  Levy,  not  Peter^  A. 
Brown,  This  circumftance  was  made  known  to  Mr.  Burd,  and, 
Mr.  Burd  declared  he  was  fatisfied,  that  the  refponfibllity  wa$ 
taken  off  his  Iboulders,  and  the  execution  might  ilTue.  Mr, 
'PafTmore  feemed  very  anxious  to  obtain  the  execution,  being, 
as  he  faid,  afraid  that  tire  defendant  would  take  out  a  writ  of 
error.  The  day  following,  the  execution  was  demanded  and 
iffued.  It  appears,  by  the  (heriff's  return  to  the  execution, 
that  a  levy  was  made  on  the  fame  day.  The  exceptions  to  the 
report  of  the  referees  were  filed  on  the  4th  of  September, 
1802.  On  the  firlt  day  of  the  term,  which  was  the  6th  of 
September,  1802,  a  motion  was  made  by  Mr.  M'Kean,  to  fet 
alide  the  executions  which  it  appears  was  done  by  confent. 

Mr.  Daj-LAs,  I  wifh  Mr.  HcnnefiV y  to  (In t<*,  whether  Tho- 
mas PafTmore  ever  fliewed  to  him  the  paper  that  was  polled  up 
at  the  cofTe^-houfe  ? 

,f.i:ii     i(jf    '^J^         ' 

II,  On  the  8ih  of  September,  1S03,  T  think  it  was  in  the 
morning,  Mr.  Paffniore  called  at  the  office,  and  afked  to  fee 
theexceptions  again.  I  fhewed  him  the  eyceptions;  he  read  them 
over  attentively,  and  he  diclared  that  Mr.  Bayard  had  fworn 
K<~>  wliat  was  falfe,  and  he  would  prove  it  fn.  He  then  fhewed 
me  a  paper,  which  I  cannot  fay  pofiiively  was  the  fame  paper 
vhich  was  palled  up  at  the  coffee-houfe  ;  but  from  the  tenor 
of  it,  I  really  believe  it  was.  I  read  the  paper,  and  requeued 
him  not  to  put  it  up  ;  that  I  was  afraid  the  Court  would  bring 
him  before  them  for  a  contempt.  His  reply  was,  that  he  was 
BPt  afraid  of  that,  as  he  had  applied  to  a  lawyer,  who  had  Cold 


h\m  it.  was  not  a  contempt.     I  then  told  him  to  do  as  he  tho't 
proper.     I  know  nothing  further,  lir. 

Mr,  Dallas.  I  afk    the  witnefs  at    what  time  the  variance 
between  the  rule  of  Court,  and  the  agreeenient  was  difcovered  I 

■  H.  As  well  as  I  can  recolle(5\,  it  was  on  the  application  for 
the  execurion. 

D.  I  wifli   the  witnefs   to  flate,  whether  at    any    time,    and 
when,  this  variance  was  communicated  to  Paffmore  ? 

i7«  I  think  it  was  communicated  to  him  at  that  time,  fir. 

Peter  A.  Bnoii^x,  Esq. — sworn* 

At  the  time  the    adion   between  Mr.  Paffmore  and  MefTrs. 
Pettit    and  Bayard  was  entered,  I  was  reading  law   in  the  of- 
iice  of  Mr.  Sampfon    Levy.     The  action  was  entered  by    Mr. 
Levy,  but  1  faw  nothing  of  it  till    after    the  award  was  made. 
Mr,  Palfmore  then  came    to   nie,   Mr.  Levy  had   gone  out  of 
lowfl,  and  left  me  to  do  his   bufmefs.      Mr.   Paffmore  told  nie 
he  was  afraid  that  it  would  be  fuperfeded  by  a  writ    ct   error. 
I  gave   him  the    order   for  the  execution  ;  he  took  it  to  Mr. 
Burd's  Office,  and  returned   again    in  a  few  minutes.   He  tol(^ 
»ie  Mr.   Burd  would  not  grant  him  the  execution,  and  requeft- 
ed  me  to  walk  with  him  to  the  office  ;  1  "ivent  with  him  to  the 
office,  and  Mr.  Burd  explained  to  me  the    reafona  why  an  exe- 
cution could  not  ifTue.     That  Mr.  Ripley  had  made  a  miflakc, 
and    that    the    appointment  of  the  umpire,  was  not  warranted 
by  the   original  agreement.     I  then    looked    over  the   papers, 
and  I  found   by  the    or'  ;inal  agreement  there  was  a  power  to 
Mr.   Ingerfoll  or  any  d    ler  attorney  toconfcfs  judgment.  Mr. 
Paffmore  then  requefl-     me  to  make  ufe  of  that  authority  and 
confefs  a  judgment.    '     was  in  doubt     whether  1  ought  to  do 
it,  and  converfed  wit'    Mr.   Burd  on  the  fubjeft.      On  the  one 
hand  Mr.   Paffmore  prcffcd  me  very  much  to   do  it  and  laid  that 
if  1  did    not    he  would  reprefent  me  to  Mr.   Levy,  and  would 
make  him  or  me  anfwerable  for  the  confequences,  if  it  was  not 
done.     On  the   other  hand,    Mr.  Burd  told  me,  that    if    Mr. 
Levy  had  no  authority  to  appear  and  confefs  judgment,  and  an 
execution   iffued,  that  an  adtion  would  lie  againft  him.      Mr. 
Paffmore  then  faid,  tint  he  did  not  wiffi  an  execution    againll 
the  body,  but  a  fieri   facias,  but  that  levied  fo    that  the    goods 
Ihould  not  be  removed.     1  then  drew  up  a  confeffion  of  judg- 
ment, and  figncd  Mr.   Levy's  name,  as    I  had  authority  to  do. 
I  gave  an  order  for  an  execution,  which  was    iffued.     I  heard 
no  more  of  the  bufinefs  "until    Mr.  Paffmore  called  on  me   one 
morning.      He  faid  he  wilhed  me  to  tell  him  whether  it  would 
be  a  contempt  of  Court  to  publifli  any   thing  after  final  judg- 
ment was  entered  in  an  adion.     I  told   him  I  believed  it  would 
not,  and    I  think  I  referred  him  to  one  or   t'.\'o  authorities  in 
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fapport  of  my  opinion.  He  thea  pulled  out  of  his  pocket  a 
paper  which  he  faid  he  was  going  to  put  up  at  the  Goffee-houfe, 
and  I  then  for  the  firfl  time  found  that  his  queftion  related  to 
the  cafe  ofPettit  and  Bayard.  Mr.  PafTniore  did  not  tell  me 
that  the  execution  had  been  given  up  by  Mr.  Levy,  or  that 
any  thing  had  been  done  in  it  fince  the  execution  had  ifTued. 
He  then  afked  me  whether  it  would  be  a  contempt  for  him  to 
put  up  the  paper.  I  told  him  that  if  the  judgment  was  a  good 
one,  it  would  not.  But,  faid  I,  Mr.  PalTmore,  for  God's  fake 
don't  put  it  up.  We  converfed  for  fome  time  on  the  fubjedl 
and  I  advifed  him  by  every  argument  in  my  power  not  to  put 
it  up.  He  Rill  periiflcd  and  faid  he  would.  I  then  told  him, 
Mr.  PafTmore,  I'm  a  very  young  man,  will  you  do  me  one  favor. 
If  you  infill  upon  putting  it  up,  go  to  Mr.  Mofes  Levy  firft, 
a  nd  afk  his  opinion.  He  didn't  -i.<;ll  me  whether  he  would  or 
not,  butlexpedled  that  he  would  go  to   Mr.   Mofcs  Levy. 

Mr.  Dallas.  I  afk  the  witnefs  whether  he  was  or  was  not 
before  the  committee  of  Grievances,  on  a  fubpoena,  laft  win- 
ter, to  give  teflimony  in  this  cafe  ;  and  by  whom  that  fubpcena 
was  ferved. 

£,  It  was  ferved  on  me  by  Mr.   Ludlam. 

JD,  Did  Mr.  Ludlam  ferve  the  fubpeona  on  you,  to  give 
teflimony    before    the    Senate  in    the  prefent  inftance. 

B.  I  believe  not,  fir.  The  fubpeona  was  ferved  on  ire  by 
one  of  Mr.  Burd's  clerks. 

D,  I  aik  the  witnefs  whether  he  had  not  a  converfation 
with  PalTmore,  in  which  he  had  threatened  to  prove  him  perjur- 
ed  if  he  perfilled   in  what  he  had  faid  ? 

B,  When  I  was  here  laft  winter  I  had  frequent  converfa- 
tlons  with  Mr.  Paffrpore,  and  I  told  him  that  if  I  was  to  give 
my  teftimony  I  fliould  have  to  ftate  that  he  had  fliewn  me  the 
paper  which  he  had  pofled  up  at  the  Coffes-houfe.  He  told  me 
that  I  was  incorredl — that  he  had  never  fhewn  me  the  paper. 
He  hoped  I  would  not  ftate  it,  for  if  I  did,  he  would  fend  to 
Philadelphia  for  two  witnelTes  and  prove  by  them,  that  he 
■wrote  the  paper  and  took  it  immediately  to  the  Goffee-houfe. 
I  told  him  that  I  could  not  help  it — that  1  muft  ftate  what  I 
knew  on  the  fubjedl.  Accordingly  when  I  was  brought  before 
the  Committee  of  Grievances,  I  told  them  that  my  evidence  ex- 
tended to  two  or  three  different  things.  I  was  then  informed 
that  J.  had  only  to  aiifwer  as  to  what  happened  in  Court  in  re- 
lation to  Mr.  Paffmoie.  I  have  had  two  or  three  converfa- 
tions  v/ith  Mr.  PafTmore  fince, — the  laft  of  which  was  in  my 
own  houfe,  in  which  he  always  denied  that  he  (hewed  me  that 
paper.  He  faid  that  he  had  fliewn  nic  another,  but  that  he 
had  never  (hewn  me  the  original. 
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>■ 
D.   I  afk  Mr.  Brown,    whether  he  is  poliliye  that  tlie  paper 
fliewn  to  hirn  by  Piiffinore,  is    the  one  th.it  wis   poQed   up    at  , 

the  coffee-hoiife  ? 

B.  I  have  feen  the  original  in  Mr.  Burd's  office.  I  have 
fecn  the  copy  in  Mr.  Paffmore's  hand  writing-.  I  think  in  fub- 
ftance  at  lead  they  are  the  fame. 

D.  At  what  time  iu  the  morning  did  Mr,  Pafunore  fiiew 
you  the  paper  ? 

'  B,  I  have  endeavored  to  recollect,  but  I  cannot  fay  with 
certainty.  It  was  in  the  morning,  but  I  am  not  certain  at 
•what  hour. 

D.  Did  PafTmore  fay  that  he  had  applied  to  any;  other  ccun- 
fcl  than  yourftlf  ? 

£,  Not  at  all,  fir. 

D,  Did  PafTmore  tell  the  witnefs,  that  the  judgment 
was  fet  afide,  and  that  the  bufinefs  was  dill  pending  before  the 
Court  i 

B.  He  did  not,  fir,  nor  did  I  know  it  until  a  long  time  after. 

Adjourned  till  S  o'clock,  P.  M. 

SAME  DAY,  P.  M. 

Mr.  BoiLEAU.  Mr.  Speaker,  when  I  had  the  honor  firfl  to 
addrefs  you  on  this  fubject,  I  dated  that  I  was  not  converfant 
with  juridical  proceedings  ;  but,   1  hope,    when    1    follow  my  M 

friend  Mr.  Dallas,  in  afking  queltions,  it  will,  no  doubt,  be  on 
fafe  ground  ;  and,  I  hope  1  may  be  indulged  in  afking  Mr. 
Brown  one  or  two  queltions  more,  borne  queltions,  lir,  were 
put  to  Mr.  Brown,  relative  to  what  palled  at  the  time  he  receiv- 
ed the  fubpcena  to  attend  the  committee  of  grievances.  1  wifh 
him  to  date,  whether  or  not,  when  Mr.  PafTmore  called  him 
forward  as  a  witnefs,  he  expreffed  furprize,  and  dated  his  rea- 
fons  for  objefting  ? 

B.  Mr.  PalTmore  knows  very  well  that  I  am  a  young  man, 
and  jud  entering  into  bufinefs.  At  the  time  I  was  iummoned 
to  attend  the  committee  of  grievances,  the  Common  Pleas  were 
then  fitting,  and  it  was  very  inconvenient  for  me  to  leave  the 
city. 

B.  I  alk  the  witnefs,  whether  there  was  not  fome  other  reafon 
that  he  afligned  for  his  wilhing  to  be  excufed  ;  if  he  did  not 
inform  Mr.  Palfmore  that  he  was  a  very  young  praQitioner,  &, 
that  his  ttdimowy,  perhaps,  might  difpleafe  the  Judges,  and 
they  would  fct  their  faces  againd  him  ? 

B*  Never  fuch  words  in  the  world,  that  I  recollec?.. 
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B  Mr  Brown  has  mentioned  the  committee  of  grievances  ; 
I  w/ni  him  to  aate,  if  he  heard  the  reafons  why  the  committee 
confined  him  to  one  point  of  the  fubjed  ? 

£  I  told  the  committee  that  my  information  went  to  three 
pohns,  not  conneded  with  each  other.  They  told  me  that  I 
Jieed  not  confine  my  tcUimony  to  any  thing,  except  what  hap- 
pened between  Mr.  Paffmore  and  the  Court. 

B  Then  I  underftand  the  witnefs  to  (late,  that  the  com- 
Tnittee  confined  him  merely  to  what  palfed  in  Court,  relative 
to  the  contempt  ? 

B.  That  was  the  refolution  of  the  committee,  after  which 
they  afked  me  fome  other  queftions. 

Mr.  Dallas.  Mr.  Brown,  you  are  a  young  gentleman  jud 
entering  uuo  pradice,  with  all  your  hopes  of  rifing  m  the  pro- 
feilion,  depending  on  your  future  condud  ;  1  now  alk  you,  as 
vou  value  that  oath  you  have  taken,  whether  you  ever,  di- 
reaiv  or  indiredly  inti.nated  to  Thomas  Paffmore,  any  appre- 
henhon  from  the  judges,  on  account  of  the  tefl.mony  you  were 
called  on  to  give  in  this  cafe,  before  the  committee  of  grievan- 
-,  or  in  any  other  place  ? 

B.  Never  in  my  life,  as  I  recollea,  and    ftand    in  the   pre- 
.;,C  God  as  witnefs. 
r-   P\i  T.AS.  I  am  perfedly  aware,  fir,  that  we  are  now  about 
to'c-1*  .      xoefs,  whofe  relative  fituation  with  the  public  is  inch, 
as  to  render  his  appearance  in  this  cafe   not   ""^ly //^"f  ^^ 
to  his  feelings.     If  my  colleague  and  myfelf  conceived  th.t  in 
d'fchar^ing  our  duty  to  our  clients,  we  could  difpenfe  with  his 
t  ft?mony,  we  Ihould  cheerfully  do  it.      But,  fir,  it  fo  happens 
that  the  attorney-general  of  Pennfylvania   is  an  ""P^^tant  wit- 
!ief  in  thiscaufe.     Having  been  employed   and  having  affifled 
to  prevail  on  the  honorable  Court  to  exercife  their  junfdidioa 
of  Contempt  in  the  cafe  oi  Mr.  Paffmore,  it  was  not  to  be   ex^ 
p  aedthat  he  could  ad  as  the  public  profecutor  in  the  prefent 
cafe       Hence  1  have  to  lament  the  circumftance  ;  not  becaufe 
th  t*I  think  there  is  the  lealt  deficiency  of  talents  on  the  par. 
of  the  profecution,  but  left  it  might  have  given  rife  to  improper 
^.nrelhons       Tha     gentleman,  fir,  requelled   that  as  he  could 
"c   ff  V  "he  p  blic^in  his  official  charaaer    he  might    not  be 
c  I  ed    s  a  witnefs  in  the  caufe.      But  we  are  forry  to    fay    tjjat 
"e  cannot,  confident  with  our   duty,  difpenie   with  his  telU- 
4nony. 

J.  B.  M'Kean,  Esq.sworn. 
Mr.  Dallas.  I  wlfh  Mr.  M^Kean  to  ftate   the  origin  and 
progrefs  of  thU  bufinefs,  as  far  a.  hu  memory  will  enable  him 
to  do. 
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Mr.  M'Kean.   In   September  term    oY  the    Supreme  Court 
of  1802,   I  was   called   afide    bv  Mr.   Ingerloll    snd   requeued 
to  be  concerned  on  the  part  of  MefTrs.   Pettit  and  Bayard  on  a 
motion  to  fet  afide  an  execution   and    an   award  ;    I  was  after- 
wards applied  to  by  Mr.  Bayard,  in  behalf  of  Pettit  and  Bayard. 
In  confcquence  of  this  application,  I  moved  the    Court     to  fee 
afide  the  execution  ilTued    againll   Meffrs. Pettit  and  Bayard  at 
the    fuit    of  Thomas    PalTmore  ;  fome  obfervations   were  made 
upon    the  fubjeft,  but  It  was    not,   as  I  recoiled,  objedled  to  : 
I   was  apprehenfive,  as  I    well  recoiled,    that    the  Court  might 
underhand  me  as  moving  for  a  rule  to  flietv    caufe  why  the  ex- 
ecution fhould  not  be   fet  afide  ;   I  therefore  repeated  the  njo- 
tion  to  the  Court  to  fet  the  execution  afide,  at  once  ;    ground- 
ing and  fupporting  the  motion  upon  this  fad  tfiat  regular   no- 
tice had  not  been  given  of  the  award  being  made  and  filed.  The 
Coiirt,  as  I  fuppofe,  were  about  to    exprefs    an  opinion  on    the 
fubjej^,  when  Mr.    Levy  faid,  "  we  confent  that  the  execution 
fhall  be  fet  afide."     1  recoiled  turning  to  Mr.   Levy  and  fay- 
ing with  a  fmlle,  "  I.  am  obliged  to  you  Mr,  Levy,  for  content- 
ing to  what  you  cannot  avoid." 

The  exceptions  to  the  award  were  left  as  a  Remanet  for  De- 
cember term,  becaufe  the  fubjed  could  not  be  argued    at    th..j 
tijnc,  on  account  of  the  prevailing  ficknefs.     I  cannot  recoiled 
with  precifion   the  dates,  without  the    affiftance    of   the  rrcoi el- 
and my  notes,  to  which  I  fhall,    therefore,    refer.     It    app^-ars' 
by  the  record,  that  on  the  18th  of  September,  1802,    ap-glica- 
tion  was  made  to   the  Supreme   Court,  by    Mr.    Dallas,   (Vic¥ 
whom  I  was  alfo  afl'ociated  as  cnunfel)  for  a  rule  toiU^iv  caufe 
■why.^n  attachment  fliould  not  iffue  againfiPaffmore  for  a   con- 
.  tempt,  in  publifhing  the  libel  in  queftion,  relative  to  the  parties 
and  merits  of  a  fuit  depending.      This  motion  was  founded  on 
the  affidavits    of    Mr.    Kitchen    and  of  Mr.   Bayard  ;   and  the 
jule    to    fhew    caufe     was   granted,    returnable    to  'December 
term.     At  December  term,  I  believe  it  was  abnut   the  Sih  of 
December,  Mr.  Dallas  moved  for  the  opinion  of  the  Court,  oa 
the  motion   for  a   rule  to  [hew  caufe.     He    opened    the  argu- 
,OTent,  though  I  had  previoujQy  laid  all  the  paprrs  and  document^! 
before   the    Court.      I  think   I    remember,  well    recoiled,  that 
Mr'   Dallas  was  flopped  by  the  Court   after  the  teflimony  wa^ 
delivered,  not    confidering   it    neceffary,  but  a  wafle  of  time, 
to  hear  pleadings  in  fupport  of  the  charge,     Mr.  Mofes  Levy, 
then,   on  the  part  .of  the  defendant,  addreited   the  Court,   :in  I 
contended  there   \yao.   no  ground  for  the  attarhment,    and  lai  I 
great   (Irefs   upon  this — "  chat   no    fuit   was   then  depending." 
He  took  fome  time  in  recapitulating  the   previous  orcumftan- 
ces  before  he  came  to  this   point  of  his  argument.      His  honor, 
judge  Ycates,  interrupted  Mr.  Levy    by  calling  his  attentio.ji 
£0  what  he  conceived,  to  b?  tnc  important  jjart  (.f\h?  cWfe':  .and 
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uo  ed     t    s  true,  once  or  twice,  but  he  went  on  w.th  the  de- 
fence  '  I  rem  n,ber,  howe-ver,  that  he    faid  in  a  manner  very 

anxious  to  prefs   this  fubjea.     If  your  _n,u.ds  are  -^^^  J  °^ 
n,  and  I  cannot  hope  to  ren^oveyonr  objed.ons,  I  arn  not  di 
nofed  to   trouble  you  further."     After  this,  the  ^^"^\^°/^^'; 
•^ult  ^Van.attacLent  fhould  not  iffue,  was  -^-^^f^  ^^ 
and.  I  think,  on  the  part  of  the  P.'-f  ^"^^^'^^Vd^rW  that 
proper  to  terni  it)   we  infixed  upon  P'^g'-,^"^'^.^"^^^  Ub^^^^^ 
we  had  eflV-lin.ed  the  f-^sof  wr.tm|  and  p^,bl.a -g  t^^^^^^ 
^which  were  all    that  the  law  ^equn-ed  to  conftitute^.he  off  nee 
;  charged;     Mr.  Levy    on^^he  ^   of^^  ^e^dan.  infiO.^ 

te  rogatories  on  the  part  of  the  defendant ;  and  afte    lo...  al, 
tercation  between  the  counfel.  the  Court  -^;«J;f^;^;Xn, 
eatories    to  be   filed.      1    well    recolleft   uring  this  expremoi  , 
C^eLS  Mr/Levy,.,.,  .be  «;;.g^n<..^sa.on^^^^^^ 

owninftance,    and    not   at   ours.        ^^.^n,-  ^I^  tn-n.e 'bvliiri. 

drawn  up  at  the  bar. by  Mr.  Dallas  ^-\^'''.'' XuorV^&l^ 

A  copy  ^f  them  wa3.filed  and  I  bd^eve  the  ^^^ ^^^_ 

fendant  was"  furnifbed  with  another   copy.     A^^^^,  ^f;^^,^"'^^^ 

rogatories  were   filed,  the   fubjed   was   mentioned  ,«g?^^   ^J^f 

ag^inJo   the  Court, 'and   at   laft   ^1-    -l-^--  ^^  f  ^J      ^ 

•On   the  27th  of  December  the  ^quetlion   was   ^^^^^^^^ 

the  Cour^-     ThenMr.   Dalla.  produced  a  "" ^^J^/*  ^^^^  ^'^  . 

ties   in    fupport  of  the  pro(ecntion,_and  on  ^he  par    o^'-    ^e 

■fendant  .Tvlr.   Levy  was  fully  heard  m  -"^f  ••  V^;  ^'^^^ "n- 

■  ed  on  the'part  of  the  profecut.on  that     the  -"  ^^i.^"  f  ^'^^ 

■terrpgatories  rather  encreafed  and  ^gS^^^^^f^^^'^^^.^^^^^^reV 

-cotiffnot.be  confidered  a,  purging,  the  ,<^^'^'''^-^P;  '  ^;^;,' Jf^l 

'did  not  deny,  but  affirmed  the  fail  charged.     On  the  P^rJ  ^t^he 

•  defendant,  Mr.   Levy  urged  that  the  defendant ^^'l^^J-^^^^^^ 

^he  intended  not  in  the  flighteft  d;egree,  ta -treat     hCoutv^^^ 

^^ontempt,as  the  ^^^^^^  ^^^^^^'^^Z'^^^^^^'^ 

:kay    and  nn|u.ifiab>e  a^  of^Mr     P^-- ^  ^\^: ^^^ 

'the    firltinftance      obferved   that    it  would  bfe   proper,    tor  i  ir. 
the    nru  inuHuce,    uun.  „♦  *„  tV.p  iniuted    individual, 

PalTmore  to  make    fome    ^^o"^";*""^  ^°  '^^^^"''^^^^^ 
and   that  it  might  have  fome  '"fl--^,,^Vui^  the   next  day; 
Court.  On  this  fugg^^ftion   the   calc  rel\ed   till    the   next  day. 
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M'-.  ParTmore  was  called  upon  the  28th.  and  the  quefllon 
was  then  aflied,  I  think  by  the  Chief  Juftice.  ''whether  any 
atont-ment  had  been  made,  or  any  thing  done  ?"  The  anfwer 
■was  in  the  negative.  I  have  no  accurate  rccolIed\ion  of  what 
pafTed  afterwards,  as  I  went  out  of  the  bar  into  the  lobby  ; 
and  I  rather  fuppofe  that  at  the  time  fentence  was  paffed,  X 
remained  there.  After  the  fentence  I  can  recollect  fdme  ob- 
fervation  '  being  made  by  Paffnore  ;  but  as  I  did  not  hear  it 
diftinftly,  I  cannot  be  certain  \yhat  he  faid,  and  it  will  not  be 
proper  to  (late  what  I  have  been  told  by  others.  But  at  that 
'li'm'e,  his  honor  Judge  Yeatcs  obfcrved,  that  the  Court  had 
paffed  fj^iitence,  and  could  hear  iio  more  on  the  fubjeft,  T  hii^k 
his  honor  Judge  Sraitti  obferved,  that  the  ccnduc't  ot  Mr. 
Paffmore  WdS  adding  inUilt  to  injury  ;  but  to  wh^t  he  particu- 
larly alluded,  I   cannot  now    recolicft. 

Mr.  Dallas.  I  afk  the  wunefs,  whether  during' the  whole 
of  the  difcuffion,  he  obfcrvtd'fcither  in  the  language  or  deport- 
ment of  the  Court,  any  thing  rude,  overbearing,  or  opprefiive  ? 

M-K.  "Nothing,  fir,  that  I  think  would  juftify  the  expref- 
fion. 

p.  I  wifli  Mr.  M-Kcan  to  flate  whether  at  the  time  Mr. 
Levy  f*t.down  he-  :<Aras  in  a  (late  of  irritaiibn,  or  expreffed  in- 
dignation at  his  treatment  ? 

M'K.l  was  fo  far  diflant  from  Mr.  Levy  at  that  time, 
ihat  if  he  had  ufed  any  fuch  expreflions,  I  fhould  not  very  proba- 
bly have  heard  them.  I  fuppofid  him  to  be  a  little  mortified, 
as  couhftl  commonly  are,  when  they  fail  in  their  argument. 

D,  D?d  he  not  obferve  an  uncommon  degree  of  heat  between 
thecounl'el  for  the  prcfecution  and  Mr.  Levy  which  will  ac- 
count for  his  indignation  ? 

M'K.  Mr.  Levy  fat  on  the  weft  fide  of  the  table,  Mr. 
Dallas  on  the  ealf,  and  I  think  I  fat,  in  the  front  ;  I  cannot 
recolleft  particularly,  but  1  think  some  little  diff^;rence  occur- 
ed  between  them,  but    I  do  not  recolledt  what  it  was. 

D.  I  aik  the  witnefs  whether  he  recolleds  on  the  argument 
foV  letting  afMle  the  report,  it  appeared  that  the  caufe  was 
I'cgularly  matked  on  the  lift,  and  brought  regularly  forward  for 
argument?  ^,  , 

JW'A'.  I  believe  it  was,  fir  j  I  think  it  was  marked/ at  the 
fettlement  of  the  docket.  Exceptions  to  reports  of  {cfcrces 
are  ufually  ordered  to  be  heard  on  Friday.  Ow  the  Ftiday  of 
the  term,  thiS  caufe  was  begun  to  be  argued,  but  not  'arly,  as 
I  believe  an  order  caufe  occupied  the  firft  part  of  the  day.  The 
argument,  I  tliink,'occupie"cl  the  remainder  of  that  day  >  and  I 
think  until  4  o'clock  on  the  laft  day  of  the  term,  wlien  a  ftiort  ad- 
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lournment  took  place,  Sc  the  dlfcufllon  and  decifion  were  finifh- 
cd  in  the  evening. 

D.  Whether  he,  or  to  his  knowledge,  his  colleague  ever  made 
any  application  to  the  Court,  for  the  purpoi'e  of  bringing  thi^ 
cafe  to  an  argument,  out  of  its  ufual  and  regular  courfe  or  or- 
der ? 

M''K.  I  certainly  do  not  recollect:  our  ever  applying  to  the 
Court,  or  making  a  motion  for  that  puipofe. 

£)»  I  wi(h  Mr.  M'Kean  to  ftate,  whether  there   w^s  not   a 
confultation  between  him,   his    colleague,  and  their  client,  to 
bring  the  validity  of  the  report  to   an  early  and  final  ilTue  ? 

M^IC.  We  certainly  were  extremely  anxious  on  our  part 
to  have  the  bufinefs  brought  to  a  decifion.  We  wiflifd 
that  the  defendants  might  not  appear  cenfurable  on  the  fcore 
of  delay,   as  had  been  infinuated. 

D.  I  aik  the  witnefs  whether  that  aftion  is  not  now  pending 
for    trial  by  jury  ? 

M^K.  I  believe  it  to  be  fo. 

CROSS  EXAMINED. 

Mr.  Rodney.  Mr.  Speaker,  I  think  the  Attorney  Gene- 
ral ftated  that  when  he  applied  for  having  the  execution  fet 
alide,  he  was  fearful  the  clerk  would  miflakc  it  for  a  motion  for 
a  rule  to  Ihew  caufe,  and  that  no  motion  was  made  to  fufpend 
the  judgment. 

I  wilh  to  afk  him  whether  upon  exceptions  being  filed  to 
an  award,  the  judgments  are  to  be  fufpended  in  all  cafes  un- 
til the  merits  of  the    exceptions   are  decided  ? 

M-K.  If  I  undevftand  the  queflion,  fir,  I  anfwer,  that  it  is 
not  unulual  in  cafes  of  this  kind,  to  apply  for  a  rule  to  fhew 
caufe  why  the  execution  fliould  not  be  fet  afide,  and  I  was  ap- 
prehenlive  that  I  might  Be  underflood  as  moving  for  a  rule  to 
(liew  caufe. 

Mr.  Rodney.  Do  I  underfland  the  attorney-general  as  Hat- 
ing that  there  fhould  be  a  rule  to  (hew  caule  granted,  or  that 
the  judgment  remains  fufpended  unlefs  the  defendant  gets  rid 
of  the  exceptions  and  whether  without  any  adl  of  the  Court 
they  can  fufpend  the  judgment? 

M'K.  After  exceptions  filed  there  can  be  no  judgment  till 
the  exceptions  are  difpofed  of  by  the  Court.  If  the  exceptions 
to  the  report  of  referees  are  filed,  within  the  time  allowed, 
there  can  be  no  judgment  unlefs  the  exceptions  are  overruled. 
The  exceptions  filed  arc  a  bar  to  judgment  until  dilpofed  of 
by  the  Court. 
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Mr.  Dallas.  I  will  make  a  ftateraent  that  will  probably 
explain  this  macter.  By  an  aft  of  affcmbly  a  reference  takes 
place  on  confent  of  both  parties  and  the  report  of  referees, 
after  approbation  of  the  Court  has  the  eflfeft  of  a  verdift. 
'i'here  are  two  courfes  obferved  on  the  occafion,  one  is  to  expe- 
dite anddifpacch,  where  the  referees  may  report  into  office  of 
the  prothonotary,  when  the  Court  h  not  in  feffion,  and  the 
confent  of  parties  works  approbation.  It"  no  exceptions  are 
filed  within  four  days  after  report  made  into  the  office  and  no- 
tice given  to  :he  oppofite  party,  then  judgment  becomes  abfo- 
lute.  In  the  other  cafe  the  parties  do  net  difpenfe  with  the 
approbation  of  the  Court,  the  report  is  read  the  fiift  day  or 
any  other  day  of  the  Court,  8c  if  no  exceptions  are  filed  within 
four  days  after  reading,  the  approbation  of  the  Couit  is  implied 
and  judgment  confirmed  ? 

M'K.  The  exceptions  flay  the  effeft  of  the  report  until  the 

Court  difpofes  of  them.     When  the  reports  are   brought  in, 

judgmsnts  are  entered  JSfisi,  which  become  abiblutc  unlcfs  ex- 
ceptions are  filed  within  the  four  days. 

AuDREW  Batard — sworn, 

Mr.  Speaker,  and  gentlemen  of  the  Senate. — In  obedience 
to  the  fuiumons  from  this  honorable  Court,  I  appear  to  give 
teftiroony  on  this  trial,  though  under  circumflances  peculiarly 
unplealant  and  embarraffing — coniidering  myfelf  as  being  in 
fome  meafure  incidentally  the  caufe  of  this  profecution,  which 
has  involved  iu  it  fo  much  trouble  and  expence  ;  being  party 
in  a  fait  now  pending  in  the  Supreme  Court,  between  Tho- 
mas PaffrTiOre,  and  Pettit  and  Bayard,  and  not  without  forae 
emotions  of  refentmcnt  for  the  unprovoked  attack  on  my  cha- 
raftcr  by  that  man  ;  I  feel  apprehenfive,  that  the  teflimony  I 
am  about  to  cfFc;r,  may  be  conlidered  as  influenced  by  fuch  con- 
fiderations  ;  but,  trufting  to  the  liberality  of  the  Senate,  who 
I  fincerely  hope  will  impute  to  me  no  improper  motives  ;  I 
fliall  proceed  to  anfwer  the  queflions  put  by  the  learned  counfcl, 
as  well  as  my  recolleftion  will  enable  me. 

Some  time  in  the  fall  of  1 80 1 ,  a  policy  of  infurance  was  bro't 
to  me  on  the  brig  Minerva,  faid  to  belong  to  Thomas  Paff- 
niore.  As  one  of  the  firm  of  Pettit  and  Bayard,  I  fubfcribed 
500  dollars  to  the  policy,  in  the  name  of  the  firm.  I  heard 
nothing  further  of  the  tranfaftion  for  fome  months  after,  when 
a  report  was  in  circulation  in  Philadelphia,  that  the  vefTel  hav- 
ing fprung  a  leak,  had  put  into  Shelburne,  Nova  Scotia.  I  be- 
lieve when  the  report  flrfl  came  to  my  knowledge,  it  was  in 
March  or  April  following — perhaps  in  the  latter  month.  Short- 
ly after,  Thomas  Paffmore  having  received  further  knowledge 
of  the  flate  of  the  vcffel,  called   upon  the   underwriters  for  the 
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payment  o£  the  lofs,  and  faid  that  he  was    eatitled    to  it,    the 
veffcl  having  incurred  expences,  amounting  to  more   than  half 
of  her  value — .which    would  have  entitled  him  to  abandon,  ac- 
cording to  the  principles  of  underwriting,  provided  regular  ac- 
counts had  been  produced,   which  was  not  ihe  cafe,  as  he  exhi- 
bited no  other  documents   than    a  protefl  and  furveys,  in  which 
an  eflimate  was  niride  by  the   furveyors,  of    the    amount  that 
•would  be  necefTary  tocompleat  the  repair?.     I  conceivrd,  there- 
fore,   that  no  claim    of   this    kind  exified,  from  there  being  no 
evidence  of  any    accident  on  tlie    paffage    which   conld   juliify 
fuch  an  expenditure,    of  the  fum    mentioned  in  the  furvey.     I 
therefore  refilled  the  claim  ;   but,    in   conCequence    of  •  the    re- 
peated   applications,    and   urgent  demands  of  Paffmore,  all  the 
underwriters  r.greed  to  fubmit  the    matter  to  referees  ;  but  as 
feme  of  them  were  not  in  the  habit  of  attending  to  fettlements 
of  this  kind,  and  fuppofed  tne  better  acquainted  with  infurance 
bufinefs,  they    all    requeued  that    I  would  take  the  whole   ma- 
nagement upon  myfeif.      When  Thomas  Paffmore  firft  came  to 
alk  me  if  I  would  agree  to  the  reference,  I    think    I   told  him 
that  it  was  to  no    purpofe  to  go  into  it,  as  I  thought   that   r.o 
claim  exifted  ;   that  the  vefTel    could  not  have  been  fea-worthy 
■when  (he  failed  as  (he  had    met  with  no  important  accident  to 
juiiify  fuch  an  amount  in    expenditure  for  repairs,  and  that  no 
teflimony  of  the  amount  of  repairs  had  been  produced,  nor  any 
evidence  except  the  rough  eflimate  made  in  the  furvey.     How- 
ever,  notwithftanding  all  thefe  objections,  I    agreed  to  the  re- 
ference.     Having    iifually    bufinefs   that  called  me  to  the  cof- 
fee-houfe,  we  inct  there  one  day,  and  Mr.  Pearce  happening  to 
be  prefent,  I  requefted  him  to  ferve  as  an  arbitrator,  which  he 
confented  to.     1  then  requefted  Paffmore    to  nominate  his  re- 
feree,  and  he  nominated  Mr.  Hugh  Henry.     I  told  Mr.  PafT- 
niore  that  I  conlidered  Mr.  Henry,  from  his  vocation    in  life, 
and  from  his  not   being   converfant  with  the  principles  of  un- 
derwriting, as  an   improper   perfon  to  fit  as  a  referee  on  fuch  a 
qiieftion.     1  ftated  to  him,  that  in  my  opinion,  Mr.  Henry  ne- 
ver had  an  opportunity   of  becoming   acquainted  with  the  na- 
ture   of   infurance,  and    that  it    required  a  confiderable  know- 
ledge of   the    bufinefs   to   enable  a  man  to  decide  accurately. 
Palfmore    continued  defnous   of  having  Mr.  Henry  appointed. 
I  believe   I    then  told  him,  Mr.  Paffmore,  you   might    as    well 
fay  that  Mr.  Hf  nry  was   qualified  to  fill  the  oflTice  of  treafurcr 
of  the    United  States,  as   to  fay  that  he  is  fit  to  aft  as  a  refer- 
ee in  this  bufinefs.      He  replied,  that  bethought  Mr.  Henry  e- 
qual    to  difcharging   the  duties  of   any  ofBce  whatever  that  he 
might    be    entrufted  with.      He  at  length,    however,  yielded  to 
my  objections,  and  agreed  to  appoint  another.      I  then  requeft- 
ed him  to  nominate  any  man  of  charader,  who  was   acquainted 
with    the    nature    nf   underwriting.      He    then  nominated  Mr, 
Peter  Kuhn.     1  told  him  that  I  had  no  objedions  to  Mr.  Kuhn  ; 
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that  though  his  talents  might  not   be  fuperior  to  thafc  of  Mr. 
Plenry,  I  knew  him  to  have  been  a  ihlppmg  merchant,  and  that 
he  was  acquainted  with    underwriting  and  mercantile  concerns 
generally.      The  day  after,  Mr.  PaiTmore  informed  me,  that  he 
had  waited   upon  Mr.  Kuhn,  and   that  he  had  declined  ferving, 
and  he  infiricd  on  Mi.   Henry's  being  the  refrrce.      I  told  him 
that  I  thought  he  might  get  Tome    other  perfon   who    was    ac- 
quainted with  the  bufinefs,  and  who  wonld  agree  to  ferve  ;  but 
as  he  Aill  ii-Glled  on   ^Ir.   Kenry,   and   as   I    reflefled   that    he 
had  an  equal  right   of  nomination  with  myfelf,  I  agreed  to  his 
nomination.      Upon  this  we    parted.     There  was   no  notice  of 
the  meeting  necelTary;   the  day  we  met     we    went  into  a  room 
in  the  coffce-honfe,    and  fat  down    to  the  bufinefs,   when   Mr. 
PalTmore  laid  before    the   referees  the  two  furveys,  a  protefi  of 
the  captain,  with  feveral  other    papers  ;  hut  no  account  cfthe 
repairs  was  at  that  time,  nor  at  any  time  afterwards    produced 
to  the  referees.  He  proceeded  to  flate  his  claim,  and  urged  that 
as  the  repairs  had  exceeded  more  than  a  moiety  ot  the  value  of  the 
veifel,  lie  was  entitled  to  and  confequently  ought  to  abandon  her 
to  the  underwriters.   After  he  had  Hated  his  cafe  I  proceeded  to 
make  my  objeftions.     I  remember  that  Mr.  Henry  at  that  time 
gave  an   opinion  decidedly  adverfe   to  our   claim.      I   addreffed 
him  in  words  to  the  following  effect : — "  Suppofing  a  veffel  in- 
fured,  leaves  the  port  of  Philadelphia,  bound  to  Europe,  meets 
with   a    fquall  in  the   courfe  of  her  voyage  and  carries  away  a 
yard  or  topmaft,  puts  into   a  neighboring    port,  fuppofe  New- 
York,   and  upon  examination  it  is    found    that    ihe    requires   a 
new    bottom,  or    fheathlng,   are    the    underwriters    obliged    to 
make  good  all   the   repairs?"     His  reply  was     "certainly  fir — 
all  repairs  of  whatever    nature."     I  ihen  cbferved  that  it  was 
"  contrary  to  all  precedents    and  principles  of  infurance  ;" — 
and    that  the   bufinefs  appeared  to  be  decided  as  tar  as  it  de- 
pended on  his  opinion.     1  came  away.     The  referees  being  left 
to  therafelves,  1  underflood.  did  not  come  to  a  decifion.     After 
.fome  time    had   elapfcd,  and   without  knowing  what  had  been 
done  by  the  referees,  I  went  to  the  coffee-houfe   for    the   pur- 
pofe  of  feeing  Mr.  Peaice,  and  on  enquiring  for  him,  was  told 
by  the  bar-keeper  that  Mr.  Pearce  was  in  company  with  fome 
gentlemen  in  a  room  up  (lairs,  of  which  he  gave  me  the  num- 
ber.     I  went  up  flairs  but  upon  opening   the  door,   I  faw   Mr. 
Pearce,  with  uthers  fitting  around  a  table,  and  confidering  that 
it  was  improper  for  nie   to    go  in,  I  was  about  to  retire  when 
Mr.  Henry  called  to  me  to  walk  in,   faying  it  is  on  your  bufi- 
nefs Mr.  Bayard  that  we  are  now  engaged."      Upon  this  invi- 
tation I  went  into   the    room,  and   took  my  feat  at    the  table, 
and  expreffed  my  furprize  at  this  exparte  proceeding — that  the 
referrees    ftiould  meet  without  my  knowledge,   and  that  Paff- 
more  Ihould  be  exhibiting  papers  to   them  in   my  abfence,  al- 
though he  had  not   yet  furniffied   the   accounts  of  t!ie  repairs 
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made  on  the  brig  ;  and  concluded  with  requeuing  them  to  potl- 
pone  the  bufinel's  until  Paffmore  produced,  or  until  I  could  pro- 
cure the  accounts  from  Shelburne.     I  told  them  that  I  hoped 
they  would  not  come  to  a  decifion  until  lliofe  papers  were  pro- 
cured.    In  the  courfe  of  a  day  or  two  after,  as  I  was  going  to 
the  coffj-e  houfc,  I    was  met  on  the  ileps  by  \lr.  Berret,  who 
obfcrved  to   me    that  the   decifion  had  gone   againft  me.     In 
about  five  minotes  after,   Paffmore  met  me,  and  made  the  fame 
obfervation.     As  I  conceived  the  award  to  be  unjuft,  I  deter- 
mined to  confult  counfel  before  I  would  pay  it.      I  according- 
ly waited  on  Mr.  Ingerfoll  and  dated  to  him  my  objedtions  to 
the  award,  and  was  told  by  him  that    he  thought  there    were 
fufiicient  grounds  to  file  exceptions   to  the   award,  but  he    ob- 
ferved  that  it  would  be  proper  to  wait  until  I  had  received  notice. 
However,  in  a  few  days  after,  to  my  great  furprife,  a  flieriff's 
officer  vifited  me  with  an  execution.     It  was  a   thing   totally 
unexpected,  and  I  requetltd    him  to   wait  until  I  had  a{ked  the 
advice  of  counfel.      In  confequence  of  which  I    again    waited 
on  Mr.  Ingerfoll  and  communicated  the  tireumftance  to  him, 
upon  which  he  wrote  a  note  to  the  the  riff  requefting  him  to  de- 
fift,  and  informing  him  that  he  would  be  anfwerable  for  his  not 
fuffering  in  the  bufinels.      Some  time  elapfcd  before  I  received 
a  notice  of  the  avvard  being  filed   and  judgment  entered  againft. 
me  ;   and  on  the  day  after  I  received  the  notice,  I  fwore  to  my 
objections  and  had  them  filed  in  the  prothonotary's  office.     At 
the  next  term  after  the  objedions  had  been  filed,  a  motion  was 
made  by  my  counfel  to  have  the   execution  fet  afide.     In  a  day 
or  two  after  I  was  met  by  a  friend,  or  acquaintance,  who   tol4 
me  that  I  had  been  poded  at  the  cofiee-houfc.     I  enquired  by 
whom  ?  He  told  me,  by  Paffmore,  on  account  of  my  not  hav- 
ing paid  the  amount  of  my  lofs  on  a  vefi"el   that  I  had  underr 
■written.     I  could  fcarcely  think  he  was  ferious,  being  confci- 
ous  that  I  had  given  no  juR  caufe  for  fuch  a  procedure,  and  h^Vr 
ing  never  expreffed  an  angry  word  to    him  ;   in  the  courfe  of 
a  few  years,  we  had  paid  loffes  on  infurances  to  the  amount  of 
fifty  or  fixty  thoufand  dollars,  and  it  was  not  reafonable  to  fup- 
pofe  that  I  would  fufFcr  fo  fmall  a  fum  as  five  hundred  dollars, 
if  (the   demand   was  juft,  to    become  aground  of  difpute---nor 
could  I  conceive  what  could  induce   Paffmore    to   fuch  a  mea- 
fure.     I  went   to   the  coffee  houfe,  and    on    enquiring  of  Mr. 
Kitchen,  the  keeper,  I  was  told  by   him  that  fuch  a  paper  had 
been  put  up  by  Paffmore,  but  that  he  had  taken  it  down  as  foon 
as  he  had  difcovered  its  purport.      I  requefled  a  fight  of  the  pa- 
per.    He  informed  me  that  he  did  not  conceive  it  was  his  duty 
to  fliew  it,  and  that  he  intended  to  deOroy  it.     I  told  him  that 
I  had  a  right  to,  and    infifled  upon,  a  fight  of  it.     After  fome 
further  hefitation  on  his  part,  he  delivered  up  the  paper    to  me 
and  the  perufal  of  it  excited  emotions   that  I  cannot  now  de- 
fcribe.     I  was  in  doubt  whether  to  determine  on  taking  per- 
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fcnal  vengeance  or  applying  to  the  laws  of  iny  country  for  re- 
drefs.  However,  upon  reflt-aion,  I  went  to  Mr.  I'lgerloU,  and 
told  him  the  condua  of  the  man.  He  advifed  me  to  leek  re- 
drefs  bv  a  courfe  of  law,  but  as  Palfmore  had  fiiggeOed  to  him 
that  he'confidered  him  as  his  attorney,  in  conlVquence  of  hav- 
ing afked  his  opinion  during  the  courfe  of  the  buiinefs,  (which 
I  conceived  had  been  only  done  to  deprive  me  of  che  benefit  of 
bis  talents  and  afliftance)  Mr.  Ingerfoli,  from  motives  of  deli- 
cacy, declined  to  ad  for  me,  and  referred  me  to  Meffrs.  Dallas 
and  M'Kean.  As  to  my  agreement  to  the  choice  of  an  um- 
pire, I  do  declare  folemnly,  that  I  do  not  recoUea  any  propo- 
fition  for  choofmg  a  third  perfon.  As  to  notice  from  the  pro- 
thonotary's  office  of  the  award  being  filed,  I  believe  I  have  al- 
ready Ttated  that  I  received  none  ;  but  I  again  declare,  in  the 
moft  folemn  manner,  that  I  never  received  any  notice  of  it,  un- 
til the  notice  from  Mr.  Mofes  Levy  was  delivered  to  me,  on 
which  I  filed  the  exceptions,  the  day  following. 

D.  I  widi  to  afk  the  witnefs,  whether  he  was  in  Court  at  the 
time,  when  a  motion  was  made  for  a  rule  to  (hew  caufe  why  an 
attachment  Qiould  not  ifTue  againft  PaiTmore,  or  whether  he  was 
in  Court  at  any  of  the  fubfequent  proceedings  againft  Paffraore  ? 

B.  I  was  notprefent  at  any  of  thofe  times  when  PafTmore  was 
brought  before  the  Court  to  anfwer  for  the  contempt.  I  did 
not  attend  from  motives  of  delicacy,  and  confidering  it  as  an 
affair  betwecH  him  and  the  Court.  But  had  not  the  Court 
aded  as  they  did,  I  (hould  have  fought  for  fatisfaaion  in  ao 
aaion  for  a  libel. 

Mr.  Dallas.   It   has  been    Rated,   Mr.  Speaker,     by  the 
elder  and  younger  Mr.  Levy,    that  after    the  report  was  fet  a- 
fide,  notice  was  given  to  Paffmore,  that  a  rule  would  be  appli- 
ed for,  for  taking    teftimony  in  Nova  Scotia.     The  elder,  Mr. 
Levy,  has  Rated  exprefsly,  that  he  communicated  this  applica- 
tion for  a  rule  to  take  teftinjony  to  Thomas  PafTmore,  and  has 
faid,  that  he  told  him,  that  according  to  his  bed  judgment,  that 
no  ttfkimony  from  Shclburne  would  be   of  any  advantage,  and 
it  was  on  this  ground  that  PafTmore  unequivocally  refufed  join- 
ing in   the  rule.       The    honorable  Court   will    recoUea,   that 
Paffmore  has  faid,  that  the  only  reafon  for  declining  to  join  in 
the  rule  for  taking  teftimony,  was,  that  he  had  transferred  his 
inteieft  in  the  aaion  to  Mr.  Travis.     That  teflimony  has  been 
taken  and  received  a  few  days  ago.  I  hold  it  in  my  hand,  and  I 
am   fliocked  to  tell  this  honorable   Court,  that  when  the  veffel 
•was  fearched  from  ftem  to  ftern,  her  bottom  proved  to  be  nothing 
betterthan  a  rotten  plank,  not  fit  to  fend  rats  to  fea  on,  and  her 
limbers    forced   out  of  their  dovetails.     Sir,  this   Is   conclufive 
evidence  as  to  Paffmore's  not  joining  in  the    propoficion  to  get 
teftim^ny  from  Shelburne.     I  will  put  it   into  the  baads  of  ih? 
honorable  counffl  for  the  managers  ;  let  hira   examine  it,  and 
ftate  the  rcfult  himfelf. 
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.TUESDAY,  January   15th,  1805. 

Mr.  Dallas.  Mr,  Speaker,  every  man  can  recollect  that 
there  is  a  mode  of  patting  a  queftion,  the  meaning  or  purport 
of  which  cannot  be^millaken.  In  the  queftion  afked  Mr.  Pe- 
ter A.  Brown,  whether  he  was  not  afraid  of  incurring  the  dif- 
pleafure  of  the  judges,  by  giving  his  teftimony  before  the  Com- 
mittee of  Grievances, — in  that  queftion  there  is  more  mean- 
ing contained  than  what  it  would  at  the  firfl  view  indicate. 
Sir,  the  mode  of  putting  this  quedion  (hews  that  it  does  avife 
from  my  worthy  friend,   the  manager,  but  from • 

Mr.  BoiLEAU.  IfAr.  Speaker,  Itrufl:  that  the  chara£lers  and 
and  feelings  of  oui"  witnelTes,  will  be  proteded.  If  the  gen- 
tleman thinks  proper  to  make  remarks  upon  me,  he  has  full  li- 
berty to  indulge  himfelf,  but  not  upon  the  motives  of  our  wit- 
neffes.  If  he  has  to  animadvert  upon  charadlers,  I  ftand  up- 
on the  fame  ground  with  himielf  ;  but  he  has  no  right  to  im- 
pute improper  motives  to  perfons  who  do  not  enjoy  the  fame 
advantages  that  he  does. 

Mr.  Dallas.  What  no  right  to  animadvert  on  the  motives 
of  the  witnelTes,  but  only  on  the  teftimony  ?  I  mufl  and  will 
animadvert  oh  their  motives,  and  animadvert  moft  freely.-  But, 
fir,  why  .this  interruption  ?  was  it  to  avert  an  invefligation  of 
the  motives  of  a, man  who  has  charged  his  own  counfel  with 
being  guilty  ofcbrrupt  conduct  ?  Nor  do  I  mean  by  my  animad-- 
veriions  upon  the  motives  of  this  enviable  and  amiable  charac- 
ter to  infinuate  that  he  has  been  guilty  of  perjury.  That,  fir, 
is  not  neceffary.  I  only  wifh  perfedly  to  flic w  what. are  the 
difpofitions—  what  are  the  motives  that  influence  Thomas. 
Paffmore  on  this  occafion.  ■.  c-,, 

We  fiiall  now  proceed  to  examine  a  witnefs  cited  in  fup- 
pcrt  of  the    profecution.  ■ 

Mr.  George  Ludlaji — (called  by  the  counfel  for  the  ref- 
pondents,  and  examined  a  fecond  time.) 

.tMr.  Dallas.  Mr.  Ludlam,  you  will  pleafe  to  fiate  to  the 
Court  whether  you  were  prefent  at  a  meeting  between  Mr. 
Brown  and  Mr.  PafTmore,  at  the  time  you  fcj-ved  the  fubpeona 
oB:  Mr.  Brown,  and  to  relate    what  paffed   at    that  meeting  ? 

'  L.  IVfecolle£l  nothing,  fir,  except  that  when  I  handed  Mr. 
BVown  the  paper  he  turned  round  and  faid  "  my  God,  Mr.  PafT- 
more, why  did  you  ferve  me  fn,  you  know  I  can  be  of  no 
fervics  to  you."  Next  morning  I  found  him  at  the  Stage 
office. 

D,  I  underfiand  the  fubpoena  was,  to  attend  the  Commit- 
tee of  Grievances. 

L.  Yes,  fir. 
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D.    Did  he  intimate    any  apprehenfions    of  difpleafure  frOirf 
the  Court  in  conlequence  of  his  teftimony  ? 

L.   Not  that  I  know  of. 

D.   Did  you    leave   him    with  PalTmore,  or  did  PaiTmore  go 
away  with  you  ? 

L.  To  the  beft  of  my  recolieiSlion  Mr.  PafTmore  and  myfel^ 
can)e  away. 

Mr.  Dallas.    Mr.  Speaker, — at  this  flage  of  the  profecu* 
tion  I  had  intended  to  have  examined  a  very  material   and  in-^ 
terelVmg  witnefs    who    is   unfortunately    abfent,    I  mean   Mr. 
Pearce  the  third  reffrt-p.     That  gentleman  has  been  fummoned 
as  a  vvitncfs  on   behalf   of  the  ju*lges,  but    has  noc    attended  ; 
though  I  am  confident,   for  fuch  I  believe  to   be  the  hoi  or  and 
integrity    of  that  gentleman,  that  ficknrfs  or  fome  unavcidable 
bufinefs  could  alone  have  prevented   him  from  complymc  with 
his  citation.     It  is  not    an  uncommon  thing    that  when  u  wit- 
nefs has  once  been  heard  on  a  fiibje<fl,  for  both  parties  to  con- 
fent  to  receive  his  written  examination  ;   Mr.   Pearce  was  exa- 
mined before  the  judges  of  the  Suprem.e  Court,  when    Mr.   M^ 
Levy   for  Mr.   PafTmore  and  I  for  Meffr?.    Pettit   and   Bayard, 
took    the    tclHmony    of  Mr.    Pearce.      If   therefore  the    coun= 
fel  for  the   profecution   does  not  objeil,  I  propole     to    him    to 
have  my  notes  and  thofe  of  M  .   Levy  on  the  fubjedl  read,    and 
fubmitted  to  the  confideration  of  this    honorable  court.      I  am 
perfuaded  that  the  learned  counfel  wifhes  to  do  every  thing  pro- 
perly, therefore   to  accommodate  him  and  afford  him  an  oppor* 
tunity    of  examining   thofe   notes  I  fliall  go  out  of  the   order 
•which  we  intended,  and  call  Mr.  Nicklin. 

Philip  Micklin — sworn, 

Mr.  Dallas.  I  wifli  Mr.  Nicklin  to  flate  vvhether  he  fub- 
fcribed  the  policy  ol  infuranceon  the  brig  Minerva  and  to  flate 
all  the  circumflances  of  that  tranfadlion  that  may  have  come  to 
his  knowledge  ? 

Mr.  NiCKLiT-i.  The  policy  of  infurance  in  qucttion  was  fub- 
fcribed  by  the  drm  of  my  houfe, — 1  believe  written  by  m'y 
partner.  I  believe,  I  myfelf  Ihould  not  have  entered  into  the 
policy  at  all,  knowing  the  vefTel  better  than  my  partner,  Mr. 
Griffith,  did.  1  am  not  confident  that  the  firfl  application  for 
payment  of  the  lofs  was  made  to  me  alfo.  The  Underwriters 
having  agreed  that  Mr.  Bayard  fhould  have  the  whole  manage-* 
ment  of  the  bufinefs,  I  gavfe  myfelf  no  further  trouble  about 
it.  It  is  now  fi  long  ago  that  1  don't  know  whether  I  had 
any,  and  if  any,  what  converfation  on  the  fubjeft,  from  the 
time  that  the  reference  was  entered  into,  until  Pafl'more  de- 
manded payment  of  me,  in  confequence  of  the  award  being 
figned  by  two  of  the  parties.  When  Mr.  PafTmore  demand- 
ed   payment   of  me  by  virtue    of  the  award,  he    came   to  my 

z 
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houfe  in  the  country.  I  believe  I  was  at  dinner.  He  prcfent- 
ed  the  papers  to  me.  Had  thofe  papers  conlifted  merely  ot" 
the  papers  that  were  before  the  referees,  I  thould  have  exami- 
ned them  before  I  paid  the  money  ;  but  aniongft  them  was  a 
general  ordci,  drawn  by  the  broker  in  this  biifuu-fs,  Mr. 
bhoe maker,  to  pay  the  money,  on  demand,  to  the  affured.  On 
taking  a  curfory  view  of  thefe  papers  in  a  body,  and  taking 
a  particular  view  of  the  order  drawn  by  the  broker,  I  exprefi"- 
cd  my  furpnfe  to  Mr.  Paifniore,  that  fuch  had  been  the  refuh 
of  the  arbitration.  He  replied,  I  believe,  thatic  might  be  mat- 
ter of  artonifliment  to  me,  but  it  was  not  to  bim.  I  then  told 
him,  that  his  opinion  did  not  alter  mine  at  all.  and  told 
him,  that  under  all  the  ciicumilanccs  of  the  cafe,  I  thought 
it  was  molt  extraordinary.  Seeing  this  pofitive  order  of  the 
policy  broker,  and  in  whom  we  all  do,  and  ought  to  put 
confidence,  he  ligned  a  receipt,  and  I  gave  bim  an  order  to  get 
his  money. 

Mr.  Dallas.  I  afk  Mr.  Nicklin,  whether  when  a  conver- 
fation  took  place  between  the  Underwriters  and  Brokers,  as  to 
the  inducement  for  drawing  the  order,  the  underwriters  did 
not  cenfure  the  brokers,  for  drawing  the  order  ? 

N.  I  believe  they  did,  fir.  I  think  I  was  the  moft  fe- 
verc,  bccaufe  I  had  confided  in  their  attention  to  the  bufinefs. 

D.  Did  Mr.  Bayard  ever  attempt  to  diffuade  the  witnefs  from 
jiaying  the  lofs  ? 

JV.  He  never  did. 

D.  I  wifli  the  witnefs  to  flate,  whether  during  the  negocia- 
tions  in  this  bufinefs  Mr.  Bayard  did  not  firil  fuggeft  the  re- 
ference to  an  amicable  adlion  ? 

N".  That  I  do  not  know.  But  Mr.  Bayard  being  the  mod  j 
adive  man  in  bufinefs,  and  acquainted  with  the  nature  of  in-  J 
furance,  we  all  confided  in  him,  ■ 

D.  What  names  preceded  yours  in  figning  the  order  drawn 
by  Mr.  Shoemaker? 

M.  I  believe,  Mr.  Lyle  and  Mr.  Grammond. 

D,  I  alk  the  witnefs  whether  the  policy  was  fubfcribed  by 
Mr.  Yard  for  any  other  than  himfeU,  and  if  fo,  for  how  many 
did  he  fubfcribe,  and  whether  Mr.  Yard  was  employed  by  the 
houfe  of  which  the  witnefs  is  a  partner? 

N.  I  don't  recoiled  any  thing  on  this  part  of  the  fubjeiH: 
Mr.  Griffith  may  have  employed  Mr.  Yard  to  fign  for  him 
but  I  think  it  very  unlikely.  Mr.  Yard  and  ourfelvcs  were 
pcrfcaiy  intimate  at  that  time,  and  fuch  might  have  been  the 
cafe  ;  but  I  don't  know  that  it  is,  and  it  appears  to  me  extra- 
ordinary that  fuch  a  thing  Ihjuld  ever  have  been  thought  of. 
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Z).  I  vi'iHh  Mr.  Nlcklin  to  ftate  whether  at  tlie  time  PafT- 
TTiore  prcfented  the  award  to  him,  he  did  not  remark  Mr. 
Pearce's  not  having  figned  it  ? 

jyr.  I  don't  know  that  I  did,  fir.  I  know  that  in  the  bufi- 
nefs  I  depended  very  much  upon  Mr.  Pearce's  opinion. 

D.  I  afk  the  witnefs  whether  at  the  time  Paffmore  called  on 
him  to  procure  his  fignature  to  the  order,  he  communicated 
Mr.  Bayard's  diffatisfadion  to  the  witnefs  ? 

iV.  I  think  he  did  not,  fir.  Mr.  Paffmore  appeared  to  be  in 
a  great  hurry,  and  appeared  fomewhat  agitated. 

Mr.  C HAMMOND — sworn, 

I  was  an  underwriter  on  the  policy  of  the  brig  Minerva,  be- 
longing to  Mr.  PalTmore.     Some  time  after  he  had  heard  of  the 
lofs  th-.it  had  happened,  he  applied  to  me  to  have  it  adjured.    I 
told  him  thai  iny  partner  attended  more  than  1  did  to  bufinefs 
of  this  kind  ;   but  that  I  fliould  do  every  thing  in  my  power  to 
get  a  fcttiement  of  it.     I  perceived,  from    Pafi'more's  conver- 
sation,   that  he   was  prejudiced  againft   Mr.    Bayard,    as  being 
adverfc  to  his  claim.     After   fome  converfation  with  Mr.  Bay- 
ard,  I  conceived  there   was  no    ground  for  the  fuppofition  ;   as 
Mr.  Bayard   was  willing  to  acquiefce    in    the  mode    of  fettling 
the  bufinefs  by  arbitration,  and  had  faid  that  we  ought  to  fub- 
mit  it  to    a  reference.      Accordingly    the   difpute    was  fubjnit- 
ted  to  referees,    and  Mr.   Bayard  was  expefted  to  conduft  the 
bufinefs   himfelf.      Ic   was  during  the  time  of  the  yellow  fever, 
•wheji     gentlemen    deviated  a   little    from   the    ufual  courfe  of 
proceeding   in  policies  of  infurance.      I  therefore  was  net  very 
particular  when  PalTmore    called  upon    me.      He    came  to    my 
counting-houfe  and  exhibited  the  policy  of  infurance   and    an 
award  ;  but  upon  feeing  it  was  drawn   up  by    the  broker,  and 
the  name  of  Mr.   Lyle  fubfcribed  to  it;  I    Confidered    that  the 
referees   had    agreed  ;   I  accordingly  figned    the    order.     Some- 
days  after,  Mr.    Bayard   exprcffed  his  furprise  that  I  had  fub- 
fcribed to  pay  the  lofs,  without  firfl  feeing  him  as  the  conductor 
of  the  bufinefs.      I  told  him  that  I  had  figned  the  order    from 
feeing  it  drawn  in  the  hand-writing  of    Mr  Shoemaker,  figned 
by  Mr.  Lyle,  one  of  the  underwriters,  and  from  a  wllh  to  ac- 
commodate the  bufinefs  as  foon  as  poflible. 

Mr.  Dallas.  I  afk  Mr.  Crammond  whether  at  any  time 
before  the  agreement  to  enter  into  a  reference  Mr.  Bayaid 
attempted  to  dilTuade  him  from   paying  PafTmore  ? 

C  I  have  already  premifed  that  Mr.  Bayard  was  difpofed  to 
procure  an  amicable  fettlement  rather  than  otherwife. 

D.  I  a{k  the  witnefs  whether  the  broker  having  given  this 
order  in  his  handwriting,  was  not  cetifured  for  fo  doing,  by  all 
of  the  underwriters  ?  , 
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C.  I  do  not  recoiled  that  I  faid  any  thing  to  Mr.  Shoemak* 
er  on  the  I'ubjecl,  but  I  was  much  dilpleafed.  For  after  hear- 
ing the  circumflances,  and  a  particular  account  oi"  the  ftate  of 
the  Brig,  I  would  not  have  paid. 

D.  1  wifii  Mr.  Crammond  to  (late  whether  Mr.  Yard  fub- 
fcribed  the  policy  for  their  houfe  ? 

C.  I  believe  he  did.    He  was  in  the  habit  of  fubfcrlbing  for 

James  Ltle — stvorn. 

The  policy  of  the  brig  Minerva,  was  underwritten  by  Mr, 
Yard,  on  uiy  account,  having  a  full  reliance  on  his  judgment, 
and  having  then  no  knowledge  of  infurance,  or  ot  underwriting 
jTiyfelf.  W  lien  the  lofs  happened,  1  was  applied  to  for  payment — 
1  do  not  recoUecl  by  whom.  Some  objections  were  ilarted,  and 
the  matter  was  agreed  to  be  left  to  r^-ference.  Mr.  Haflett,  one 
of  the  referees,  my  mod  intimate  friend,  in  whom  1  liad,  and 
Itill  have,  the  moft  implicit  confidence,  having  figned  the  award 
v/ith  Mr.  H-'iiry,  which  was  produced  to  mc  by  Mr.  Paffmore 
—I  told  Mr.  Paffmore,  that  if  M^lfrs.  Shoemaker  and  Berrett 
approved  of  it,  and  would  draw  an  order,  I  would  lign  it,  as  I 
^vi(hed  x.o  keep  no  man  out  of  his  money.  MriVrs.  Shoemaker 
and  Berrett  did  write  the  order  for  payment,  upon  which  1  im- 
mediately ligned  It. 

Mr.  Dali^as,  I  alk  the  witnefs,  whether  in  the  converfa- 
tion  with  Paffmore,  relative  to  payment  on  the  award,  that  he 
obicrved  to  Paffmure  that  "  uo  honed  man  could  now  refufe  tp 
pay  i" 

L.  I  don't  recolIe£l  that  I  ever  made  ufe  of  the  expreffion. 
I  was  not  fufficienily  acquainted  with  the  bufinefs  of  infurance 
at  that  time,  to  give  fuch  an  opinion. 

D,  I  wifli  the  witnefs  to  ftate,  whether,  when  he  told  PafT- 
niore  to  procure  an  order  from  Mr.  Shoemaker,  he  did  not  ex- 
pe£l  that  the  whole  of  the  proceedings  had  been  fair  and  legal, 
jind  did  he  not  lely  upon  Mr.  Shoemaker's  corrednefs  ? 

L.  It  was  his  duty,  as  the  infurance  broker — and  I  fully  re- 
lied upon  Shoemaker  and  Berrett's  knowing  that  every  thing 
was  fair,  jud:,  and  right,  and  thai  the  amount  of  the  award 
ought  to  be  paid. 

D.  I  allc  Mr.  Lyle,  whether  Mr.  Bayard  ever  attempted  to 
diffuade  him  from  entering  into  an  amicable  aclion,  oi  from 
fettling  off  with  Pafl'niore. 

X.  Never. 


Mil.  DALLAS. 

Here  Mr.  Speaker  and  Gentlemen  of  the  Senate,  we  are 
willing  to  dole  the  whole  ot  the  tedimony  in  the  de- 
fence,  unlefs  my  worthy  friend  the  Counfel  for  the  mana- 
gers will  admit  in  place  of  the  teRimony  of  Mr.  Pearce,  the 
notes  of  that  teftimony  as  taken  by  Mr.  Levy  and  myfeU,  at 
the  time  he  delivered  it  in  the  prefence  of  the  Supreme  Court. 

Mr.  Paffmore  has  wlflied  it  to  be  underftood  that  his  confine- 
ment was  a  principal  caufe  of  his  bankruptcy.  1  have  one 
fing-le  piece  of  paper  in  my  hand,  which  without  wlQiing  to 
prey  upon  the  ieelings  of  an  individual  I  will  if  necelTary  read 
to  this  honorable  Court.  It  is  a  record  of  the  judgments  en- 
tered againfl  Mr.  Pi^fTmore  in  the  office  of  Mr.  Burd  and  will 
clearly  and  unequivocal!)  evince  that  Mr.  PcfTmoic's  emban  ail- 
ments' were  deeply  fixed  before  the  commencement  of  this  affair. 
We  have  alio  in  poffeflion.  fir,  the  original  piv>ceedings  and  the 
furrender  under  the  acl  of  Bankruptcy.  From  thefe  papers 
fome  inference  might  be  drawn  of  the  motives  by  which  Tvlr. 
Paffmore  has  been  acluated,  and  it  will  appear  that  neither  the 
fentence  of  the  Court,  nor  his  confinement  did  in  any  degree 
promote  or  accelerate    his  Bankruptcy. 

I  now  proceed,  fir,  to  the  argument  in  this  cafe  and  I  do  it 
with  perfcft  confidence  in  the  juilice  and  candor  of  the  honora- 
ble Senate  who  have  heard  the  teflimony.  For  let  the  iffuc  be 
what  it  may,  I  feel  a  confidence  that  it  will  be  a  decilion  ac- 
cordinrsT  to  juhicc.  I  rely  upon  the  fidelity  of  the  public  prtfs, 
that  a  faithful  record  of  the  proceedings  will  be  had,  and  that 
with  equal  fidelity  all  the  tranfadions  will  be  iranfmittcd  to 
pofterlty.  Sir,  1  aflc  whether  in  the  '.vhole  courfe  of  this  tclli- 
luony  any  proof  has  been  adduced  of  grofs  mifcondud,  arbitra- 
ry opprefljon,  or  wilful  violation  of  the  law.  If  there  is  no 
proof  of  hodility  to  Mr.  Paffmore,  of  hodility  to  the  laws,  or 
as  my  worthy  friend  th?  nia'v.iger  has  expreffcd,  towards  the 
right?  of  the  Citizen,  I  alk  in  the  name  of  common  fenle  whe- 
ther we  ought  to  go  one  Itep  further  in  this  profecution. 

If,  fir,  the  Judges  had  erred  in  their  judgment  and  I  will  even 
fay  if  they  had  tranfgreffed  the  bounds  of  the  conflitution,  they 
would  not  be  fubjed  to  punilhrnent  unlcfs  it  fliould  appear 
that  the  error  was  wilful  and  manifefl  to  themfelves.  Sir,  it 
is  the  quality  of  our  nature  to  commit  error.  It  is  the  condi- 
tion from  which  we  receive  life,  and  there  is  no  ftate  of  ci- 
\il  fociety  independent  of  it. 

In  the  prelent  cafe  if  an  error  had  been  committed  by  the 
Judges  was  there  not  a  tribunal  in  the  High  Court  of  Fnors 
St  Appeals,  competent  to  try  the  error  &  adminifler  full  juflice. 
Any  man  who  underUauds  the    principles    of  our  laws     knows 
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this,  £c  I  am  fure  my  learned  friend  the  counfel  for  the  manngers, 
■will  never  fay  that  even  an   error  upon  conftitutional    ground 
is  a  proper  fubjedl  of  impeachment.     Error  is    a  fault    of  the 
judgment  and  not  of  the  will.      We  will  far  the  fake  of  argu- 
ment   fay   that    there    was    no  adlion  pending  at  the  time  that 
PafTinore  ported  the  libel.      I   feel    confident    that    the    learned  , 
counfel  with  his  candor  as  well  as  his  learning  will  acknowledge 
that  the  conduA  of  the  Judges  would  have  been  a  queftion  of 
law  and  that  the   proper   tribunal   would  have  been    the  High 
Court  of  Errors  and  .'Appeals, — that  if  it  was  an  error  in  judg- 
ment no  impeachment  can  be  fuflained.     Was  it  not  upon  this 
very  queflion  that  Mr.  PaiTmore's  counfel  told  him  that  if  there 
■WHS  no  fuit  pending,  thr^  judgment  was  an  error  in  law,  and  that 
a  writ  of  error  would  furnifli  fatisfa£lion  ?      That  the  Court  of 
Errors  and  Appeals  were  a   tribunal    competent  to  review  and 
reverie  the  fentence  ?      If  Mr.    PafTmore    thought    that    there 
was  no  fuit    in    Ovart   at   the   time  he  publifhed  the  libel  v/hy 
did  he  not  conform  to  the  opinion  of  his   counfel    and   purlue 
"the  mode  prefcribed  ?     What  was  the  reafon   that  he  d:d  not 
'apply  for  a   writ   c.f  error?    Bccaufe.   lir,  he  knew   that  if  the 
records  were    examined  in  the  Higii  Court  of  Errors  and  Ap- 
peals, the  fentence  of  the  Supreme  Court  would  be  confirmed— 
that  the  Judges  of  tiie  High  Court  of  Errors  and  Appeals  mud 
pronounce   upon   their   oaths,   as    the    Judges   of  the  Supreme 
Court  did  upon  their  oaths,  that  tiierc  was  an  adion  depending 
at  the  time.     Again,   fir,  let  us  fay  for  a  moment  that  the  an- 
fwers  to  the  interrogatories  were  fuffic'i-'iit   to  purge    the   con- 
tempt ;■ — then  the    Judges    of  the   Suprem.e  Court  in  deciding 
that  the  anfwers  did  not  purge   the  contempt  have  committed 
an  error  ;   but   fuch  error  comes  only  under  the  jurifdic\ion  9f 
the  High  Court  of  Errors  and  Appeals.      It  would  be  a  quef- 
tion  of  law, — and  tliat  Court  would  have    the    fole   authority 
to  try  it.      Le.t  us  fuppofe,   fir,  that   thefe  honourable  gentle- 
men in  the  exercife  of  a  benevolent  difpofition,  inilead  of  nn- 
mcdiately  commanding  punilhment,  gave  PafTmore    au    oppor- 
tunity of    making  an.  atonement  to  Mr.  Bayard,  that  it  might 
have  an  efFeft  in   miiigation  of    punilhment  or  of  altogether 
difpenfing  with  it  ;   nay,   even  that   they  aftcd  in   this  infiance 
without    a  conditutional   power, — what  is  it  but  a  quedion    ot 
1  iw  ?    There  was  no  bribery,  no  corruption,  no  venality,  no 
tyrannical  or  arbitrary  difplay  of  authority.      It  was  therefore 
a  mere  point  of  law  over  which   the  Court  of  Errors  and  Ap- 
peals had  jurifdiclion. 

Say  for  a  moment  tliat  Judge  Smith's  obfervation  "  that  PafT- 
jnore's  anfwers  added  inl'ult  to  injury,"  was  unconflitutional. 
I  afk,  fir,  what  Judge  could  fit  on  the  bench  with  honour  to 
liimfelf  or  the  laws,  when  he  was  fo  trammeled  up  that  he  could 
not  exprefs  an  opinion  without  expufing  himfelf  to  public  ob- 
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loquy,  and  to  Impeachment.  In  fuch  afituation,  fir,  he  would 
be  rendered  a  mere  cypher,  totally  incompetent  to  the  dil"- 
cliarge  ot  his  official  dutict, — to  cxcrciic  his  legal  judgment 
or  his  legal  difcretion. 

All  human  actions  muft  have  fome  motive.  None  but  ideots 
ever  aft  without  a  motive.  But,  hr,  was  there  any  motive  in 
this  cafe,  independent  of  flrid  jufUce,  that  could  have  operated 
on  the  minds  of  the  Judges?  It  they  had  acted  in  a  corrupt 
or  arbitrary  manner  fume  faft.  proving  their  arbitrary  dif- 
pofition  would  have  been  produced.  But  where,  fir,' could 
have  been  their  motives  for  acting  contrary  to  their  judg- 
ment ?  Thomas  Paffmore  was  unknown  to  them  until  he 
was  brought  before  them,  What  motive  could  they  have  to 
opprefs  him.  They  could  have  no  perfonal  hoiWity  towards 
him.  It  has  been  Hated  in  the  public  prints,  and  I  believe  it 
is  well  known,  that  Paffmore's  politics  were  congenial  with 
thofe  of  the  Judges,  whilft  on  the  oppniite  fide  we  fee  the  part- 
ner firR  named  in  the  firm,  of  the  fame  political  fentimelus  as 
myielf  ;  fentiments  which  I  have  always  openly  avowed,  and 
which  I  truft  1  Ihall  ever  fupport.  Then,  fir,  I  alk  what  mo- 
tive but  the  heinoufuefs  of  the  offence  audits  confequences  to 
the  community,  could  have  operated  on  the  minds  of  my  vene- 
rable friends  I  All  our  penal  code,  fir,  fpeaks  in  favor  of  a 
difcretionary  power  being  veiled  in  the  hands  of  the  Judges. 
The  penal  law  gives  a  dilcretionary  power  in  infliding  jjunifli- 
ments  correipondent  to  the  offence.  In  every  fpecies  of  crime 
the  Judge  Ihall  pronounce  fentence  agreeably  to  the  enormity 
of  the  act.  And  there  could  be  no  motive  for  the  Judges,  in 
the  prefent  infiance,  giving  any  other  than  an  honelt,  upright 
judgment,  and  award  a  punilhnient  proportioned  to  the  nature 
of  xhe  guilt.  There  could  be  no  perfonal  hoftility  as  there  is 
no  evidence  that  Mr.  Pafl'more  was  ever  feen  by  the  Judges 
antecedent  to  the  rule  to  lliew  caufe  being  aiked  for.  There 
certainly,  fir,  was  no  coUufion  as  to  fociety,  no  vicious  princi- 
ple or  motive, — no  departure  from  conftitutional  duty.  I  fay, 
therefore,  upon  what  motive,  and  they  mud  have  aded  from 
lome  motive,  is  this  charge  of  arbitrary  and  opprcifive  con- 
<3u<£t  predicated  ?   But  no  allegation  of  an  improper  motive  has 

been  offered No,   fir,   nor  does  there  appear  the  fli;;hteft  evi- 

dence  of  an  acquaintance  or  intimacy  of  Meffrs.  Pef.it  8c  Bay- 
ard with  the  Court  coUedively  or  the  Judges  individually. 
The  Judges  probably  knew  Meffrs.  Pettit  5c  Bayard  as  mer- 
chants, as  men  of  irreproachable  m.anners  and  amiable  life. 
They  were  not  in  habits  of  frequent  intercourfe — perhaps  ne- 
ver the  intercourfe  of  a  day,  nor  the  exchange  of  a  dinner. 
Where  then,  fir,  could  have  been  tlie  motive  for  this  harbamub, 
rude  and  cruel  deportment  of  the  Judges  to  Mr.  Paflmnrc, 
againft^  whom  they  could  have  had  no  perfonal  holiility.  In 
their  time  of  life,  fir,  give  me  leave  to  afk  the  mouvr  on  wiiuh 
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they  would  forfeit  their  oaths  and  violate  their  charat^ers  l-i 
life,  for  the  piirpafe  of  impofrng  a  fine  of  50  dollirs  on  Tho- 
mas PafTniore. 

Sir,  I  am  confident  that  in  thefe  preliminary  renia'rks,  tha* 
the  Senate  will  decide  upon  the  merits  of  the  cafe  alone.  I 
have  a  full  confidence  in  their  good  fenfe.  I  have  nothing  to 
apprehend  as  to  a  difference  of  party.  No,  Gr,  you  ftand  up- 
on the  ground  of  ftricl:  judice,  correifl  minds  and  upright  con- 
fciences — no  private  nor  party  paflions  can  mingle  in  yourde- 
cifion,  and  even  if  yea  were  not  upon  your  folemn  oaths 
i  Ihould  feel  confident  of  an  acquittal.  And  when  I  have 
heard  it  audacioufly  afTerted  that  this  would  be  made  a  party 
queQion,  [  have  not  only  faid  that  it  was  a  difgraceful  and  un- 
warrantable conclufion,  but  I  have  thought  it  impoffible  for 
poor  human  nature  to  be  fo  degraded  as  to  fufFer  the  idea  for 
a  Tingle  moment  to  exirt. 

Sir,  there  is  not  a  fingle  inRance  in  which  it  becomes  necef- 
fary  for  the  Judges  to  punifli  an  individual,  and  where  they 
decide  with  firmnefs,  but  they  create  an  enemy.  Thefe  vene- 
rable gentlemen,  in  difcharging  the  duties  of  their  office,  even 
in  civil  fuits,  where  t!iey  mufl:  decide  one  way  or  another,  are 
almolt  certain  of  creating  enemies.  The  party  who  lofes  the 
aftion  is  feldom  fatisfied,  and  we  know  that  refentments  will 
arife.  Is  it  to  be  fnppofed  then,  that  with  all  the  experience 
of  years  and  matured  judgment,  they  could  at  this  time  wifli 
to  act  with  partiality,  at  the  rifquc  of  characler  and  of  con- 
fcience  ? 

I  will  now,  fir,  enter  upon  the  argument,  with  the  fullefl 
confidence  that  all  extriniic  matter  will  be  difcharged,  and 
that  the  quellion  will  be  fairly  taken  upon  the  law  and  the  con- 
ftitution. 

I  now  proceed  to  fee,  whether  the  Supreme  Court,  have  a 
conllitutional  power,  generally,  to  punifli  contempts. 

In  the  fcience  cf  law,  as  in  every  other,  it  is  of  the  greatefl 
importance  to  define  terms  with  accuracy  and  precifion.  Per- 
mit me  to  fay,  what  is  the  legal  import  of  a  contempt  of  Courts 
As  I  will  endeavor  to  be  accurate,  and  if  no  diverfity  of  opini- 
on fhall  exift  between  the  honorable  connfel  and  myfelf,  I  am 
fnre  his  candor  will  induce  him  to  declare  it.  The  EngliOi 
dic\ionaries  will  tell  us,  that  a  contempt  is  a  thing  merely  of  a 
perfonal  nature — an  indignity  to  the  man.  But,  fir,  when  the 
word  is  engrafted  on  the  law  flock,  it  changes  its  import.  It 
is  not  defcriptive  merely  oi  feeling, — it  then  becomes  defcrip- 
tive  of  an  offence.     It  becomes  as  much  technical,  as  burglary, 
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"6r  arfon.     If  I   was  to  call  upon  Come  gentl^rtien,  Rtitl  afk  wha^ 
wjjs  meant  by  burghry.  they  would  probably  fay  it  was  break" 
trig  into  a  house.       But  ihisi  is  ttot  the     thing.       No,  fir,  it  iS 
breaking  into  a   maiifion  houfe  in  the.  ni^ht  time,  with  a  feloni- 
ous intent.      Now,  fir,  what,  according  to  law*  is  the  iTie»ning 
ifto-  df  a  conterript  of  Court.      A  Court,  eofDpoi':*d  of  indtvidu- 
'als,  lefpeAable  as  to   moral  chara<n.er,  and  as  to  private  integri- 
ty.     Ai.  individuals,  a  libel  upon  their  charadier  out  of  C'ourtj 
not   in   their  official  capacity,   is  left  to  the  ordinary  retnedy  of 
the  law.      But  a  libel  upon  a  Judge  for  an  aiS  in  Court,  or  any 
thing  publilhed  for  the  purpofe    of  operating  on  the  fair  admi- 
■nillration  ef  juflice,  is  a  contempt  of  Court,  and  it   is  punifli- 
ed,  not  for  the   fake    of    the    perfonal  feelings   of  the   JudgCj 
but  that  he  (hall  be  left  free,  and  that   the    ilreams    of  jufiice 
/hall  be  kept  pure    and   uncontaminated.     The    Court  muft  be 
refpedled— it  is  abfolutely    necefTary   to    the    adminiltration   of 
juftice,  and  to  preferve  the  rights  of  the  people. 

It  is  the  duty  of  the  Judges,  in  their  moral  capacity,  col- 
leAively  as  a  Court,  to  puniih  all  attempts  calculated  to  im- 
pede, to  prejudice,  or  io  a^^y  way  to  effeft  their  decifion.  It  iS 
alfo  their  duty  to  fee  that  every  man  for  injury  to  his  perfon  or 
property,  fhall  have  remedy  by  due  courfe  of  law.  This  is  his 
conftitutional  privilege.  If  any  Judge  (hould  refafc  this  renf>e- 
dy,  impeach  him,  fir,  atid  1  (hould  be  happy  to  ferve  en  the  fide 
of  the  profecution. 

Sir,  if  by  any  aft,  any  one  of  the  parties  to  a  fuit  fhall  en- 
deavor to  deprive  his  antagonill  of  the  due  courfe  oi"  law,  by 
infufing  prejudice  into  the  minds  of  the  jury;  by  overawing' 
connfel,  or  intimidating  the  witneffes,  it  is  an  infringement  ot' 
the  trial  by  jury. 

A  Judge  is  confidered  as  a  component  part  df  the  conditio 
tion,  to  take  care  that  every  man  fhall  have  his  rertiedy  by 
due  courfe  of  law.  A  man  is  indidled  for  murder.  He  ium- 
inons  d  witnefs  to  prove  an  alibi.  The  witnefs  don't  attend. 
If  he  has  been  ferved  with  perfonal  notice,  the  Court  will 
tompel  him  to  attend  by  attachment.  The  man  comes  into 
-Court.  He  anfwers  to  irnerrogatoriss.  He  iwears  niofl  To- 
kmnly  that  he  never  had  any  inteijtion  of  treating  the  Court 
with  dilVefped^M  that  he  meant  no  ofTence  to  the  Court — no 
contempt — nothing  perfonal.  I  admit  lays  he,  that  I  received 
the  fdmrhons,  but  1  was  obliged  to  go  into  the  country  on  bu- 
finefs.  It  is  very  true  that  this  man  is  conviflfrd  oi  murder, 
but  I  have  3(hfwered  to  interrogatories,  I  have  piirg^d  the  con-  ' 
tempt,  and  am  free."  Are  the  Judges,  upon  this,  to  lethini 
tsfcape  unpunilhed  ?  Would  this  be  paying  feg'ctrd  to  the  due 
courfe  Qlf  laAV  ?  Even  with  rtflpcft  to   that   pro^^ft   by  attach- 
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■nient,  u  is  the  right  of  the  people.  The  Court  have  nothing 
to  do  with  it  fo  far  as  refpec\s  themfelves,  A  Juror  will  uot 
'attend  the  public  buliners,  nor  do  any  thing  in  the  Court. 
Perhaps  there  u  feme  obnoxious  law  that  has  produced  a  riot 
ill  the  county.  The  Court  cannot  proceed  without  jurors. 
The  bufinefs  is  kept  in  fufpenfe.  Is  it  not  neccffary  that  the 
Court  fhould  have  a  coercive  power — a  fummary  authority  to 
compel  the  juror  to  attewd  i  Well  the  juror  attends  by  at- 
tachment. He  will  fay  he  meant  no  contempt  of  Court.  And 
is  this  fufficient  ?  Why  fir,  in  the  cafe  of  the  non-juror,  who 
not  having  taken  tiie  oath  under  the  tell  ac;,  faid  that  lie 
could  not  coiifcientiouHy  take  the  oaili, — he  was  puniflicd. 
Here  fir  there  was  no  intention  to  offend  the  Court — no  thought 
of  contempt.  This  was  itated  over  and  over  again.  I  alk,  fir, 
if  in  this  cafe  the  offence  was  puniilied  as  if  comnvltted  againft 
the  Judges  ?  or  whether  it  was  not- a  right  of  the  fuitor — a 
right  of  the  people,  to  prevent  a  fiagnation  of  the  fheams  of 
julUce  ? 

Among  the  various  cafes  reported  in  our  books  of  prac\ice 
there  is  not  one  cafe  in  ninety-nine  thoufand,  that  a  contempt 
is  perfonally  addreffed  to  the  Court.  Suppofe  a  man  makes 
a  lioife  to  difturb  the  Court.  What  do  tliey  do  ?  turn  him 
out  and  get  rid  of  him  ?  If  a  witnefs  prevaricates  in  giving 
his  teQimony,  what  do  the  Court  fay  "  Mr.  Attorney  the 
man  has  prevaricated, — has  perjured  himfelf.  You  muil  take 
notice  of  it.  We  mull  punifli  him."  Now  this  is  not  that 
the  :nan  commits  any  intentional  offence  agai'ift  the  Court, 
but  i'uch  condu(5l  operates  againft  the  proper  admmiftration  of 
juitice  and  ought  not  to  be  permitted.  There  is  not  one  in 
ten  thoufand  inftanccs  where  the  contempt  is  offered  to  the 
judges. 

A  fuitor  is  to  have  his  remedy,  by  due  courfe  of  law,  ind  for 
this  purpofe  the  power  of  attachment  is  neceffary.  What  is 
the  effciS.,  upon  the  adminillration  of  juRice,  of  a  witnefs  not 
attending.  In  civil  cafes  once,  and  even  in  criminal  cafes 
fometimes,  the  fuit  may  be  put  off.  But  the  fuit  generally 
cannot  be  put  off  a  fecond  time.  The  non-attendance  of  a. 
witiief*  tnay  have  the  effedl  of  totally  impeding,  or  of  divert- 
ing the  regular  courfe  of  juftice.  Juft  fo,  in  cafe  the  non-at- 
tendance of  a  juror. 

The  honorable  managers,  and  thp  committee  of  grievances 
can  fte  a  diftinftion  between  a  civil  and  a  criminal  cafe,  de- 
pending before  the  Court.  Take  it  firfl;,  fir,  upon  the  idea  of 
a  civil  cafe,  upon  which  your  property  is  depending.  Take  the 
cafe  lately  decided  in  the  Circuit  (^ouit,,  relative  lo  the  Spring- 
etfbury   manor.     Here  the  abfence  of  a  v.itnels,  or  a  juror,  ef- 
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f((\s  mere  delay.     Now,  fir,  I  am  to  have  full  remedy  by  law — 
I  am  to  have  full  latisfadion  tor  all  injury  done  to  my  property  ; 

but  if  a  man  Ihall  llander  my  reputation  in  a  newfpaper,  and 

affert  that  I  am  a  perjured  maH,  and  a  fraudulent  dealer — 
all  this  fhall  be  read  with  avidity — nay,  he  fliall  go  further, 
and  tell  the  Court  ant'  jury  not  to  hear  a  fingle  word  of  what 
my  counfcl  fays — it  is  all  nothing  but  mere  fophiftry  and  elo- 
quence. Suppole  that  on  a  queftion  of  property,  publications 
Ihould  appear,  tending  to  afTcrdl  the  right  of  the  perfon  who 
is  entitled  to  it — to  influence  the  jury,  or  the  Court.  The  man 
i«  deprived  of  his  property.  He  is  ejedlcd.  He  has  his  reme- 
dy, you  will  fay,  in  another  trial,  but  the  fame  thing  will  be 
repeated.  What  is  he  to  do  ?  "  O,"  fay  the  gentlemen,  "  the 
remedy  is  plain,  bring  an  a£lion  for  damages,"  Againrt  whom  ? 
Againft  the  printer.  When  is  it  to  be  decided  ?  Perhaps  in  4 
or  5  years.  In  the  mean  time,  the  printer  perhaps  becomes  in- 
folvent.  You  cannot  reach  the  author.  You  can  only  reach 
the  printer,  from  whom  you  can  get  nothing.  No  man,  but  in 
defperate  circumftances,  will  be  guilty  of  fuch  conduct.  The 
bankrupt  adl  relieves  the  parties  of  all  difpute,  on  the  fubje£l 
of  damages. 

Now,  fir,  I  alk  if  thus  putting  oflf  a  caufe,  and  producing 
a  delay  which  is  fatal  to  juftice  ;  whether  in  a  caufe  thus  out- 
raged and  defpoi  led  from  the  prefs,  the  injured  party  has  fuit^ 
able    or  fufficient  remedy  in   bringing  his  aftion  for  damages. 

Shall  it  be  as  in  tiie  cafe  of  John  Fries,  that  a  printer  (hall 
denounce  the  counfel  who  fliall  endeavor  to  repudiate  the  tef- 
timony  of  the  witnelTes,  and  endeavor  to  excite  the  Court  to 
acls  of  hoffility  againlf  the  prifoner  ?  Shall  we  be  farcically 
told  that  we  had  only  to  wait  until  Fries  was  hanged,  and  the 
executors  might  get  a  compleat  remedy  in  an  atSlion  for  dama- 
ges ?  I  afk  every  honeft  and  intelligent  mind  to  difcover  a  dif- 
crimination  between  a  civil  and  a  criminal  cafe.  Scarcely  a- 
ny  offence  can  be  greater  than  a  libel,  or  fcandai  of  a  title  to 
be  tried  in  Court. 

I  contend,  fir,  that  the  punifliment  of  thefe  kinds  of  con- 
tempts, is  the  right  of  the  injured  party,  and  confequently  that 
in  every  cafe  where  redvefs  can  be  had,  an  attention  to  the  feel- 
ings and  fituation  of  the  injured  perfon,  is  a  primary  confide- 
ration. 

It  is  upon  principles  of  policy,  conflitutionally  exprefTed  that 
the  party  injured,  or  attempted  to  be  injured  in  this  way,  fliall 
have  rcdrefs,  and  that  the  offender  fliall  be  puniflied  by  attach- 
ment. Without  this  kind  of  remedy  for  fuch  contempts,  trial 
by  jury  cannot  exill.     There  would  be  no  fecuiiiy  for  perfonal 
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property.     We  cannot  have  an   ifnpaiLial  hearing  before    IS 
meu  of  the  vicinage.      1  care  rot,  fir,  •whether  there  are  12ori 
50}  if  they  Oiall  be  fo  tampered  with  that  they  cannot  vie>v  the  . 
cafe  independent    ot    prejudice   or  prepoffeliion,  and  I   afk  the  - 
worthy  gentleman,  if  he  would  be  ^villlng  to  triift  a  caufe  upon 
fuch  a  foundacion.     Sir,  if  that  is   the  ^JTid   of   trial    by  juiy, 
that  the  conftitution  guarantees,   It  has  been  niiflaken  by  thofe 
who  framed  it.     It  is  high  time  to  look  about  us.     Permit  me 
to  lay,  not  as  3  lawyer,  but  as  a  common  nemher  of  fociety, 
that  if  fuch  was  the   cafe,  fucli  ap  individual   as  myfelf  would 
not  confent  to  live  in  the  territory  a  iinglc  day  more. 

Though  we  have  defined  the  offence  and  call  it  »  contempt 
of  Coijrt,  we  muft  ihevf  that  it  is  dtrived  from  fome  legiti- 
mate fource.  Be  not  aiariTied,  Mr.  Spe^^ker,  and  I  beg  the 
honourable  Senate  to  hear  nie  out  when  I  tell  them  that  this 
funiniary  procefs  is  derived  fioni  the  common  law.  Not  in  a 
ftate  of  nature, — but  in  a  Hate  of  foiitty,  where  the  people 
agree  to  furreiidera  part  of  their  individual  rights  for  the  be- 
nefit of  the  comniunity,  It  is  upon  principles  of  policy,  that 
contrafts  are  thus  excited  by  a  regard  for  the  general  protec?- 
tion  of  Society,  and  whatever  law  arifes  from  this  general  af- 
fociation,  let  it  be  in  France  or  Switzerland,  is  the  common 
law.  Thfre  niufl  be  an  amplification  of  tliis  Jaw.  Well,  fir, 
"whether  in  France,  Spain  or  Italy,  or  eUewIiere,  whatever 
grows  out  of  this  (late  of  Society  is  common  law,  and  there  is 
not  a  nation  upon  earth  upon  tins  principle  that  is  without 
a  comn^on  law. 

Of  the  common  law  of  England  I  fliall  produce  a  fhort    hif- 
tory— :not   frori    the  dark  ages  of  jiiridicial  error  nor   from  the 
Ifft  ned  jurifls    of    antiquity — not   whether    this   digeR    of  the 
accumulated  wildoni    of   ages  originated  with   Edgar    or   Al- 
fred, or  was  completed  by  Edward,  the  Conleflor.    It  is  the  pro- 
duce of  the  united  wifdom  of  different    countries  for  the  pur- 
pofe  of  prefervlng  the  civil  rights,  andperional  liberties  of  the 
•people,  and  no  IVIlem  of  iaw  has  ever   been    fpund   equal  to  it. 
I   turn  with  great   pleafure  to  a   book  written  by  Judge  Tuck- 
er,   an     American,    a   firm    Republican,   a  gentleman  of  great 
{lii'ioing  in   fociety,  and   a  learned  civilian.      After  going  thro 
an  hiftory  of  the  T'lgip.  pf  the  common  law,  arifing   out  of  the 
difcordant  prin^pipips   \)i   thp  Heptarchy,  he  proceeds    to   ftate 
the  iiaturt- of  the  maxims  and  culloms  which  compofe  the  co.lii 
nion  law  of  England. 

("See  Appendix. — Note   \.J 

N®w  fir  this  is  the  comppfitlon  of  the  common  law  as  it  ref- 
pc£ls  England,  And  I  fliall  bye  and  bye  fliew  how  it  Was  ef- 
timated  by  mcdcrii  Icgiflators,     You  will  fee  that  not  one  fit- 
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ty-thoufandth  part  of  the  rights  of  property  arc  fecured  with- 
out rcforting  to  the    principles  and  maxims  of  the  common  laWj 
of    England.     That  common    law,  fir,    is  a  part    of    the    law 
of    Pennfylvania,    fo   declared   by    Icgiflative  ads  and   by   re- 
peated judicial  decifious. 

We  -will  now  look  at  a  work  recently  publlflied,  where 
lodge  Wilfon,  in  terms  the  mod  eloquent,  fpeaks  of  the  wif- 
dom  and  advantages  of  the  common  law.  But  I  cannot  men- 
tion the  name  of  Judge  Wilfon,  without  faying,  that  to  him, 
n)ore  than  to  any  other  man  in  Pennfylvania  we  are  indebted 
for  the  democratic  features  of  the  government.  You  Mr. 
Speaker,  who  was  a  member  of  the  convention,  know  this  to  " 
be  the  cafe.  I  was  only  an  auditor,  but  I  well  recoiled  that 
the  provifions  for  guarding  the  liberties  of  the  people,  and 
for  eftablidiing  the  Senate  and  the  Governor  were  in  a  great 
meafure  inferted  at  the  inUigation  of  Mr.  Wilfon,  fupported 
by    great  talents  and  perfpicuity. 

"  Of  the  common  law. 

*'  Sapientiflima  res  tempus,"  fays  the  profound  Lord  Bacon, 
in  one  of  his  aphorifms  concerning  the  augmentation  of  the 
iciences — Time  is  the  wifeft  of  things.  If  the  qualities  of  the 
parent  may,  in  any  inllance,  be  expefted  in  the  offspring  ;  the 
common  law,  one  of  the  nobleft  births  of  time,  may  be  pro- 
nounced the  wifeft  of  laws. 

«•  This  law  has,  at  different  times,  and  for  difterent  reafons, 
been  denominated  by  different  appellations.  It  is  fometimes 
called,  by  way  of  eminence,  the  law  of  the  land,  "  lex  terras." 
At  other  times,  it  is  called  the  law  of  England.  At  other 
times  again,  it  is  called  ihc  law  and  cuftom  of  the  kingdom. 
But  its  moft  general  and  befl  known  appellation  is,  the  common 
law.  Various  are  the  reafons,  which  have  been  afTigned  for 
this  appellation  :  the  beft  feems  to  be  this — that  it  is  the  com- 
mon municipal  law,  or  rule  of  juftice  ;  the  law  which  is  de- 
fcribed  in  the  code  of  king  Edward,  the  elder,  as  exprelfing  the 
lame  equal  right,  law,  or  julUce,  due  to  perfons  of  all  degrees. 

"  The  term  common  law  is  not  confined  to  the  law  of  En- 
gland :  It  is  not,  fays  Sir  Henry  Finch,  a  word  new  and 
flrange,  or  barbarous,  and  proper  to  ourfelves,  and  the  law, 
which  we  profefs,  as  fome  unlearnedly  would  have  it  :  it  is 
the  proper  term  for  other  laws  alfo.  Euripides  mentions  the 
common  laws  of  Greece  ;  and  Plato  defines  common  law  in 
this  manner  ;  that  which,  being  taken  up  by  the  common  con- 
fent  of  a  country,  is  called  law.  In  another  place,  he  namdsl  ir^ 
the  golden  and  facred  rule  of  rcafon,  which  we  call  com-moii 
law. 
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"  This  place,  continues  the  lame  author,  in  his  difcourfe  of 
law,  is  very  notable  :  It  opens  the  original  and  firft  beginning 
of  the  common  law  :  it  fhows  the  antiquity  of  the  name  ;  it 
teaches  common  law  to  be  nothing  elle  but  common  reafon— 
that  refined  reafon,  which  is  generally  received  by  the  confent 
efall. 

"We  hare  now  brought  the  hiHory  of  the  common  law 
down  to  the  period  of  the  Norman  conqued.  We  have  feen  its 
rife  taking  place,  by  flow  degrees,  in  ages  very  remote,  and  in 
nations  very  different  from  one  another.  We  have  feen  it, 
in  its  converging  progrefs,  run  into  one  uniform  fyftem,  mel- 
lowed by  time,  and  improved  by  experience.  In  every  period 
of  its  exigence,  we  find  imprinted  on  it  the  moll  diftina  and  le- 
gible charaaers  of  a  culiomary  law— a  law  produced,  extend- 
ed, tranflatcd,  adopted,  and  moulded  by  pradice  and  confent." 

How  ftands  the  cafe    in  Pennfylvania  ?  I   repeat,  fir,  that  in 
Pennfylvania  we  Riould  have  no    fecurity  for  our  perfons,  our 
property,  our  reputation,  and  the  regular  proceedings  of  Courts 
of  iullice,   without  the  common  law.     Sir,   the  conftuution  ot 
Pennfylvania  would  be  a  dead  letter    without  the   expofitory 
power  of  the  common  law.     That  conftitution  fays  that  «  eve- 
ry man  for  injury    done  him  in    his  property  perfon,  or  reputa- 
tion Ihall  have  remedy  by  the  due   courfe  of  law,"  and   I    aver 
with  confidence  that  this   provifion  can  never  be  of  any  avail 
without  the  auxiliary  of   the  common  law.     All  wants  are  to 
PC  fupplied,— all    grievances  rcdrelTed,— but    how  are  they  to 
be  redreffed  ?  Unlefs  it  is  left  to  the  common  law  to  expound, 
.t  is  utterly  unintelligible  and  impraaicable.     Suppofc   a  man 
attempts    to   put  you    out    of    your   cftate    by    "  due    courle 
of  law,"     How   is  he   to  attempt   it  ?      By  the  common  law. 
How  are  you  to  defend    your  eftate  ?     By  the  common   law. 
Plow  are   we  to    get  fati?faaion  for    an  affault  and  battery  ? 
By  the  common  law.     Suppofe  a  man  libels  my  reputation,  the 
deareft  thing  in  life,— nay.  the  man    who  does  it,  does  iome- 
thing  worfe  than  take  from  me  my   life.      How  am    I  to  leek 
for  redrefs?    By  the  common  law.     There  is  no  aft  of   ailera- 
bly  for  it.     I:  is   only  the   common  law  that    entitle*  me    to 
ledrefs. 

Of  the  great  crimes,  too  fir,  ^vhe^e  arc  we  to  get  a  defcrip- 
♦ion  of  them  but  by  a  reference  to  the  common  law.  1  here 
is  no  cafe  in  which  the  Legiflature  have  interfered  but  in  that 
of  murder,  and  in  that  it  was  only  as  to  defining  the  degrees 
of  the  oifence.  But  fir  after  this  decifion  ot  the  Legiflature, 
after  the  offence  is  dcfcribed,  we  are  then  obliged  to  go  into 
the  common  law. 
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What  'is  the  commr>n  law,  then,  compol'ed  of  here  ?  The 
gentlemen  who  has  been  employed  on  the  part  of  the  profecH- 
tion  will  own  that  it  is  a  general  fyftem  comprehending  all 
that  belongs  to  fociety — for  the  protcif\ion  of  their  Individual 
rights  and  the  common  welfare  ;  and  yet  of  lb  contrary  a  nature 
is  the  common  law  of  Pennfylvania  that  in  many  inllances  it 
embraces  the  common  law  of  other  nations —the  law  of  every 
language  in  the  univcrfe.  If  a  man  enters  into  a  contraft  in 
the  Eall  Indies  where  the  iaterefl  on  money  extends  by  law  to 
ten  per  cent.  If  a  difpute  and  a  trial  takes  place  in  this 
country,  the  10  per  cent  is  allowed  although  it  is  contrary  to 
our  own  law.  In  marriage  contrafts,  which  are  dilFerenc  in 
France  and  in  England,  the  law  of  the  country  where  the  con- 
tract is  made  becomes  a  part  of  our  common  law.  'l*he  fame 
rule  applies  to  anions  upon  bills  of  exchange  and  policies  of 
infurance.  Even  for  offences  againfl  the  laws  of  nations  there 
appears  to  be  no  fixed  provilion  but  the  common  law.  Wc 
have  no  mercantile  law. 

If,  fir,  this  comprehenfive  fyftem  of  common  law  belongs  to 
Society.  If  is  impoflible  to  preferve  order  without  it,  is  it  nor 
cfTcutial  that  we  fhonld  have  fome  means  to  comprehend,  to 
afcertain  and  to  define  it  ?  Great  mufl  be  the  time,  labour 
and  induftry  neceffary  for  this  purpofe  ;  and  you  mufl  not  be 
furprized  that  ar  this  time  of  day  a  profefTion  fliould  be  fct  a- 
part  to  make  it  their  lludy — and  that  fuch  profelfional  men 
cannot  make  a  watch,  make  a  ihoe,  or   make  a  coat. 

The  Judges  are  bound  by  the  conRitution  to  adminif^er  tl^ 
common  law.  Our  government  is  not  old  enough  to  make  a 
common  law  for  us--and  we  adopt  lb  much  of  the  comra&n. 
law    of   England  as  is  cfTcntial. 

But  how  is  a  knowledge  of  the  law  to  be  acquired  ?  Mufl 
■we  not  like  other  perlbns  look  tor  the  obje£l  where  it  is  to  be 
found  ?  Whence  then  the  hue  Sc  cry  about  Britifli  authorities? 
Mull  we  not  look  into  the  books  where  the  law  is  regiflcred, 
whether  they  come  from  England  or  France  ?  How  arc  we  to 
find  it  but  by  reforting  to  thole  bated  and  exploded  volumes  .? 

With  pleafure  I  now  refer  to  an  authority  which  1  trufl  will 
meet  with  attention  and  refpetl.  The  Legiflature  of  Virginia, 
wilhing  a  general  revifal  of  their  laws,  they  appointed  Mr. 
JefFerfon  one  of  the  Committee  for  this  purpofe,  Judge  Pendle- 
ton another,  and  a  third  whom  1  don't  recolleft.  The  work 
was  executed  and  reported  by  thefc  three  gentlemen.  Mr. 
JefFerfon  afterwards,  in  his  notes  on  Virginia,  in  his  anfwers 
to  certain  queries  put  to  him  by  Mr.  Marbois,  a  foreigner  of 
diftinclion,  fpeaks  thus  of  The  princ'iples  upon  which  they 
grondtd  the  rcvifa!* 
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*  Jefferson's  notes — page  266. 

;  •  "The  f)Utt  of  the  revifal  was  this.  The  com'.Tion  law  of 
England,  by  wljich  is  meant,  that  part  ot"  the  Englifh  law 
■which  was  anterior  to  the  dite  of  the  oldeft  (tatutes  extant,  is 
made  the  bafis  of  the  work.  It  was  thought  dangerous  tp 
attempt  to  reduce  it  to  a  text  :  it  was  therefore  left  to  be 
CoUefted  from  the    ufual  nionumeins    of  it.      Ncccffary  alcera- 

.  tions  in  that  and  fo  much  of  the  whole  body  of  the  Britilh  fta- 
tutes,  and  of  »€i&  of  alTenibly,  as  were  thought  proner  to  be 
retained,  were  digefted  into  162  new  adts,  in    which  fimplicity 

.  of  ftyle  was  alm?d,  at,  as  far  as  was  fafe." 

.^,.  Mow,  fir,  we  have  the  authority  of ,  Mr.  JefFcifon  the  gre^^t 
and   worthy  Executive   Magiftrate  of  tlie  United    States.  He 

•  tells  us  that  it  was  thought  dangerous  to  reduce  it  to  a  text, 
it  was  therefore  left  to  the  ufual  monuments.  I  am  confident 
that  gentlemen  will  not  difpute  this  kind  of   authority. 

Having  ftjcwn  what   is  the  opinion  of  Mr.  Jcfferfon,  a    man 
of  fcience,    a  patriot  and  a  lawyer,  I  (hall  now  turra    tp   Judge 
,BlackQone  a  warm  and  decifive  fupporter  of  Jury  Trial.     In 
-,|iis  commentaries  page    68,  in  the  ferjuel  of  the  pillage. 

.f-  f'For  it  is  aneftablilhed  rule  tp  abide  by  former  precedents, 
^.\vhcre  the  fame  points  come  again  in  litigation  ;  as  wtll  to 
keep  the  fcalc  of  juflice  even  and  (Irady,  and  not  liable  to 
waver  with  every  new  judge's  opinion  ;  as  alfo  becaufe  t^e 
law  in  that  cafe  being  folemnly  declared  and  deteriliined,  what 
before  was  uncertain,  and  perhaps  indifferent,  is  now  become 
,  a  permanent  rule,  which  it  is  not  in  the  breafl  oi  any  fubfe- 
qnent  judge  to  alter  or  vary  from,  according  to  his  private 
fentiments:  he  being  fworn  to  determine,  not  according  to  his 
own  private  judgnrent,  but  according  to  the  known  laws  and 
cuUoms  of  the  land  ;  not  delegated  to  pronounce  a  new  law, 
bat  to  maintain  and  expound  the  old  oue." 

,Luv.    . 

,,,    lo  page   7^'  ^  ^'i"  read  a.fliprt  paffage,  fupplevnentary    to 

vtbe  que  1  have  juft  read  :i5ti,;^  siori; 

jr;.//* '^be  |do£Vritte  of  tire  law  then  is  this  :  that  precedents  and 
rules.  TKuH  be.  followed,  nnkl's  ti^tly  abfurd  or  unjuft  :  for 
though   their  reafon    be  not  obvious  at  fifft  view,   yet    wc  owe 

..fuch  a  deference  to  former  times    as  not    to  fuppofc  they  adled 

-  wholly  witliout  confidaration.  To  illuilratc  tJiis  dpdlrine  by 
ex^mpks.  It  has  been  determined  time  out  of  mind,  that  a 
brother  of  the  half  blood  (liall  never  fucceed  a*  heir  to  the  el- 

•;;  tate.pf  bis  half  brother  but  it  faall  rather  cfcheat  to  the  king, 
Qp-ol^er  fuperior  lord.  Now  this  is  a  pefitive  law,  fixed  and 
cftablidied  by  cuflom,  which    cultom   is   evidenced  by  juidlcial 
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Jccifions  ;  and  therefore  can  never  be   departed   from  by    anj 
modern  judge  without  a  breach  of  his  oath  and  the  law." 

"  Upon  the  whole,  however,  we  take  it  as  a  general  rule, 
"  that  the  deciiions  of  the  Courts  of  juftice  are  the  evidences 
of  the  common  law.'' 

Although,  fir,  the  judge  may  even  confider  the  precedent 
to  be  an  improper  one,  yet  if  it  is  not  flaily  abfuid  or  unjuft, 
he  has  no  right  to   depart  from  it. 

Now,  fir,  the  next  flep  that  I  fhall  take  is,  to  convince  this  ho- 
nourable Senate  that  the  common  law  views  Thomas  Paffmore's 
offence  as  a  contempt  and  puniihe?  it  with  fine  and  imprifon- 
nicnt.  In  the  fourth  volume  of  Tucker's  edition  of  Blackflone 
the  doctrine  upon  this  fubjedl  is  laid  down.  Now,  fir,  I  beg 
leave  to  premife  that  whenever  a  commentator  is  commenting 
on  a  legal  pofuion,  if  he  does  not  imply  his  diffent,  it  is  to  be 
prefumed  that  it  meets  his  approbation.  Wherever  Judge 
Tucker  has  confidcred  the  text  as  noJ:  applying  to  the  fitul- 
tion  of  this  country,  he  has  endeavored  to  fiiew  how  far  it  is 
inapplicable.  Ih  the  prefent  cafe  therefore  as  Mr.  Tucker  is 
filenton  the  fubjecl  we  have  a  right  to  fuppofethat  it  receives 
the  fandion  of  this  able  and  diUinguilhcd  lawyer.— ^te  Ap- 
pendix,  notes  G.  &  D. 

You  will  find  fir,  the  authority  of  punifliing  contempts  con- 
firmed to  the  Supreme  Court — particularly  thofe  contempts 
committfd  by  paitiesto  any  fuit  or  proceeding  before  the 
Court, — and  we  are  told  that  the  procefs  of  attachment  for 
thofe  and  the  like  contempts  muft  neceffarily  be  as  ancient  as 
the  laws  themfelvcs. 

Here,  fir,  give  me  leave  to  intrude  ope  idea,  that  however  the 
terms  legiflative,  executive  and  judicial  n>ay  be  confidered,  the 
Britifh  Magna  Charta  or  bill  of  rights  does  as  explicitly  pro.- 
vide  for  a  fair  trial  by  jury  as  the  pofuive  terms  of  our  own 
conftitution.     That  conftitution  is   merely  declaratory. 

I  will  proceed  a  little  further,  fir,  because  I  wifli  to  give  the 
honourable  Senate  fome  general  idea  of  the  nature  ofattach- 
inents  for  contempt.  4th  Blackftone  286 — 7.  See  Appendix 
notCy  Z. 

"  That  they  Ihall  make  a  rule  on  the  party  to  fhew  caufe 
why  an  attachment  ihould  notiffue,  or  the  Court  makes  abfo^ 
lute  the  original  rule," — "  and  when  there,  he  muft  either  ftand 
committed,  put  in  bail,  in   order  to  anlwer  interrogatories    for 
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the  better  fnformation  of  the  Court,  with  rt{pc&.  to  the  cir- 
cumftances  of  the  contempt." 

Here,  fir,  permit  me  to  fay  that  this  is  the  ground  upon 
which  I  faced  the  argument  with  my  friend  Mr.  Levy,  that 
it  was  not  my  duty  to  file  interrogatories.  It  was  neceffary 
for  the  party  to  demand  them.  "  Thefe  interrogatories  are 
in  the  nsture  of  a  charge,  and  if  any  is  improper  the  defendant 
may  refufe  to  anfwer."  "  If  the  party  can  clear  himfelf  up- 
on oath  he  is  difcharged,  but  if  perjured,  may  be  profecuted 
for  the  perjury."  Now,  fir,  here  is  an  inevitable  proof  that  the 
anfwer  to  the  interrogatory  muft  be  fuch  an  anfwer  as  to  meet 
it  directly.  It  is  only  bj'  a  pofitive  denial  that  the  contempt 
can  be  purged  ;  and  if  the  party  in  fuch  denial  fliould  per- 
jure himfelf  he  is  fubjcd^  to  a  profecution  for  it.  "  If  hecon- 
feffes  the  contempt,  the  Court  will  proceed  to  correft  him  by 
fine  or  imprifonment,  or  both." 

Such,  fir,  are  the  elementary  arguments  and  fiatements  of 
this  learned  commentator,  and  you  will  find  that  in  every  cafe 
it  is  the  common  law  that  gives  the  only  remedy.  Poor  and 
frail  indeed  would  be  the  lecurity  for  our  property,  if  the  Courts 
were  diveded  of  this  power.  l'h\s  mode  of  proceeding  by  at- 
tachment applies  not  only  in  cafes  where  the  contempt  is  di- 
refted  againfl  the  perfon,  but  where  it  is  direftcd  againft  the 
fubjeft  in  difpute,  and,  as  I  fhall  hereafter  fnew  this  honorable 
Senate,  is  warranted  by  exprefs  a£ts  of  Affembly. 


■  1  ;rr?- 


In  3d  Hawkins,  book  2d,  page  272,  we  have  an  expofitlon 
of  the  nature  of  attachments,  and  of  the  difcretionary  power 
of  all  Courts  of  record  to  ufe  them,  and  particularly  the  Court 
of  King's  bench.     See  appendix — note  E.  • 

-'  fSir,  in  the  fame  book,  page  6,  it  appears  that  even  in  a 
Court-leet,  the  Reward  has  the  power  to  fine  and  imprifon  for 
diforderly  behaviour — See  Appendix^   note  F. 

Again,  fir,  in  page  17f>,  we  find  the  Sheriff's  Court  in  pof- 
fe Axon  of  this  power.     See  JppendiXynote  A.  A. 

Thefe  may  be  confidered  as  referring  to  out-door  contempts 
and  I  do  not  fHppofe  that  in  this  defence  I  fhall  be  able  to 
make  a  diflinction  fuitable  to  the  idea  of  the  honorable  .  mana- 
ger, relative  to  the  contempts  cornmitted  out  of  doors  and 
thole  committed  in  the  immediate  prefence  of  the  Court,  fince 
the  Committee  of  Grievances  in  their  report  have  already  de- 
termined it.  But  fir,  ^VhileI  thank  the  gentlemen  who  made 
the  rttport,  J  muU  exprefs  my  adonidiment  at  that  part  of  their 
decifion,  where  they  fay,  however  Avilling  the  committee  may 
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be  to  concede  that  every  Court  of  Juftice  neceffarily  poffefs  the 
power  ofpuniniing  contempts  comniuccd  in  their  pre  fence  and 
whilllin  ieffion."  Sec. 

Sir,  this  is  not  an  txpreffion  at  which  I  venture  to  complain. 
But,  hr,  the  explanation  furniflies  a  polition,  at  which  com- 
mon fenfe  revolts.  Suppole,  then,  that  the  contempt  is  com- 
mitted at  the  laft  hour  of  the  Court,  and  that  the  Court  is  to 
adjourn  in  five  minutes.  If  it  is  an  offence,  it  ought  to  be  pu- 
njJhed  promptly  ;  and,  yet  it  would  be  found  in  almoft  every 
Uiaance  impoffible  to  do  it.  Where  then  would  be  the  power 
which  the  committee  of  grievances  have  been  fo  liberal  as  to 
allow  ?  What  is  the  use  of  their  fummary  procefs  ? 

On  the  part  of  the  committee  of  grievances,  and  on  the  part 
of  the  Houfe  of  Reprefentatives,  there  has  been  over  and  over 
again  an  cxercife  of  this  fummary  jurisdidion. 

But,  fir,  the  paffage  of  which  I  complain  in  the  report  of 
the  committee  of  grievances,  is  this — "  Upon  the  whole,  your 
committee  cannot  but  reiterate  their  opinion,  that  the  proceed- 
ing ..f  the  Judges  in  this  cafe,  is  unprecedented  in  the  annals 
oi  jurifprudence." 

Not  even  in  the  annals  of  Pennfylvania,  with  the  cafe  of 
Eleazer  Ofwaldfuil  in  their  view,  can  they  find  a  parrallel. 

But  !t  goes  further  and  fays,  that  "  nothing  fimilar  is  to  be 
found  in  any  other  country,  where  law,  and  not  the  arbitrary- 
will  of  the  magiltratc  is  the  governing  principle." 

Now,  fir,  tho*  I  do  moft  fincerely  agree  with  thofe  gentlemen 
in  advocating  republican  government  and  in  the    opinion    that 
the  law  and  not  the  arbitrary  will  of  the  magiftrate  fhould  be 
the  governing  principle,  yet  I  do  not  think  that   wre  ought  to 
iuffer  ourfelves  to   be  led  away  by   enthufiaftic    and   vifionary 
prejudices.     Sir,    the    mere    name    of  monarchy   has  nothing 
dreadful  toprefcnt-to  my  mind,  on  account  of  its  being  a  mo- 
narchy.    If  I  find   fecurity  of    property,    of  perfonal   liberty 
and  reputation,  1  care  not  fo  much  for  the  name  of  the  govern- 
ment.    However  we    may  repudiate  a  Monarchy,  a  Houfe  of 
Lords  and  a  Houfe  of  Commons,  with  their  feudal  errors,  and 
an  unfair  reprefentation  of  the  people,  yet  there  never  was,  nor 
I  think  ever  can  be,  a    more   refined    or  perfedfystem  of  com- 
mon law,  than  in   England.     Every   man    mull    acknowledge, 
that   the  prefervation  of  that  monarchy  has  been  owing  to  th 
purity  of   their  adniiniRration  of  juQice. 
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The  revolution  in  France  created    in  the  minds  of  a  porttos 
of  the  people  of  England  a  hope    that  they    could  affedl  a  re- 
form in  their  own  country.     Society  upon  fociety    was    eftab- 
lifhed,    and  meetings  held  in  various  parts  of  the  kingdom,  and 
more  particularly  in  the  neighborhood  of  London.     The  minif- 
ter  received  regular   intelligence  of  all  their    proceedings  from 
his   fpies    and  informers  ;    for  fuch  is  the  art   of  the   fyftem  of 
espionage    ii!  that  country,  that  nothing  of  this  kind  can  pafs 
unnoticed.  When  the  minifter  thought  he  had  collected  enough, 
he  proceeded  to  make  a  public  charge.     It  was    not  to  the  na- 
tion at  large  that  he  wilhed  to    make  it.      But,  on  his    fuggef- 
tion,  a    committee   of    fecrefy  were    appointed  and  fat  on  the 
fubjeft.     This    committee    reported     that    there    did    exid    a 
treafonablc  confpiracy  to  fubvert  the  government,  and  a  fpecial 
commilTion  was  iffued  to    try  perfons  engaged  in    it.     As  foon 
as  this  was  adopted,  the  Houfe  of  Commons    and  the  Houfe  of 
Lords   addreffed  the  king  on  the  fubjeft,  and  recommended  im- 
mediate   and   fummary  punifhment.     Here  was  a  combination 
of  the  Executive,  and  a  declaration  of  the  legiflative  branch  of 
the  government,  not  that  thefe  men  fliould  be  put   upon  their 
trial,  but  that  they  (hould  be  puniflied.     Notwithftanding  this 
they  were  put  upon  their  trial,  and  acquitted  ; — and  fuch  difplea- 
furc  did  this  acquittal  give  to  the  combination,  that  even  after 
that  acquittal,  a  member  of  the  Hcufe  of  Commons  cblerved  in 
the  Houfe    that  he  confidered  them   only   as  acquitted  felons* 
Look  at  the  charge  of  Chief  Jultice  Eyre  on  tliat  trial.     I  think 
that  the  lincerefl:  friend  to  liberty  could  not  from  the  moft  exaft 
fcrutiny  difcover  any  thing  of  bias  or  prejudice.     His  conduct 
was  upright  and  dignified.     Not  a  fingle  word  did  he  utter  that 
would  not  bear  the  teft  of    ftrict   propriety  and    impartiality. 
And  notwithftanding   the  zeal   of    the  miniflry,  and  the  decla- 
rations  of  the   legiflature,   the   jury-box,  in  oppofition    to  the 
views  of  the  government,  pronounced  a  verdict  of  acquittal. 
Thus  we  fee,  that  even  in  a  monarchy,  with  all  its  appenda- 
ges of  power,  the    trial   by  jury    remains  inviolate.     1  think 
therefore,   fir,  that    the  honorable    committee  of    Grievances 
might  have  known  that  it  was  a  part  of  wifdom,  to  learn,  even 
from  an  enemy,  and  I  alfo  think  that  they  might  have  found 
precedents  even  in   England,  where,  as  I  {hall  have  occafion 
to  fliew,  the  law,  And  not  the   will  of   the  niagiftrate  is  the 
governing  principle,  in  all  legal  matters.     They  might  have 
found  precedents,  and  could  not  have    been  at  a  lofs  for  in- 
formatioiT,  fequeftered  as  the  legiflature  is  by  a  removal  from 
Philadelphia,  unlefs  it  be  for  the  want  of  books. 

Adjourned. 
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SAME    DAY,     P.  M, 

Mr.  DALLAS  in  continuation. 

On  a  fingle  point  connected  as  an  atom  with  the  univerfe, 
I  called  your  attention  to  the  purity  of  the  adminiflratio'n  of 
juftice  in  Great  Britain.  So  far  as  refts  with  me,  fir,  1  feci 
as  you  do  with  refpect  to  the  practice  of  their  government  j 
but  I  thought  it  my  duty  to  fnatch  the  opportunity  of  ren- 
dering juflice  to  the  country,  relative  tu  the  pure  adminiftra- 
tion  of  law.  Perhaps  this  was  not  ground  in  fupport  of  the 
judges  ;  but  being  confident  of  their  acquittal,  I  ventured  to 
take  fuch  latitude.  Sir,  under  the  fame  impreffion,  I  was 
about  to  clofe  my  obfervatlons  on  the  common  law.  How- 
ever in  another  point  of  view,  as  this  qucdion  will  be  intereft- 
Ing  to  the  country  generally,  the  commentary  will  not  be  loll  ; 
and  1  wi(h  to  lay  the  bufinefs  before  the  Senate,  in  fuch  a 
way,  that  no  man,  who  reads  law,  or  not,  can  hefitate  or  be 
miftaken. 

I  ftatcd  my  furprize  at  the  declaration  of  the  committee  of 
Grievances,  "  that  of  a  cafe  like  the  prefent  no  precedent 
could  be  found  in  the  annals  of  our  jurifprudence  ;"  and  I 
ftated  that  though  in  a  monarchy,  where  the  political  privi- 
leges of  the  citizen  may  be  abridged,  yet  fo  far  as  refpects 
the  law,  the  adminiftration  of  it  is  pure,  unfullied,  and  does 
honor  to  the  nation.  Let  me  not  be  mifunderflood.  I  am 
prccifely  with  the  Senate,  fo  far  as  refpccts  the  fyrtcm  of  go- 
vernment. 

I  have  {hewn  from  the  text  of  Mr.  Blackflone,  and  the 
Commentary  of  Judge  Tucker,  the  reafon  of  the  common  law  ; 
its  application  to  this  country ;  and  the  principles  of  fum- 
mary  proceeding.  I  will  now  go  into  detail,  and  will  proceed 
to  fhew  from  the  authority  of  one  of  the  greateft  men  that 
ever  adorned  not  only  England,  but  even  the  human  race,  that 
the  law  of  attachment  applies  as  well  to  contempts  committed 
out  of  the  view  of  the  Court,  as  to  thofe  committed  with- 
in the  view  of  the  Court,  and  that  the  contempt  muft 
be  purged  by  a  denial  of  the  faft,  and  not  by  an  cvafion  of 
the  charge.  I  will  afterwards  prove  that  theie  principles  are 
recognized  in  Pennfylvania. 

Permit  me,  fir,  to  read  thefe  books,  not  even  on  this  fin- 
gle point  but  on  the  whole  fubject  generally,  and  I  truft  I 
Ihall  be  able  to  fliew,  beyond  all  manner  of  queftion,  that  the 
conduft  of  the  Judges  was  warranted  by  known  and  acknow- 
kdged  practice,  not  only  in   England,    but   in  this  country. 

2ii  Atkin's,  469.  This  the  honourable  Senate  will  pleafc 
to  gbfcrve    is  in  a    Court  of  chancery.     It  was  in  thofe  dayis 
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•when  the  adminifliatioa  of  juftice  in  the  Court  of  chancery 
vvas  as  pure  as  in  any  other  Court  of  jailicc,  and  they  acted 
upon  the  known  principles  of  law.     S:;e  Appendix^  note  G. 

^  I  pray  the  Senate  to  recollect  the  latter  part  of  the  accu- 
fation  ("taxing  them  witli  turning- affidavit-men,  Sec.  in  the 
caufe  now  depending  in  this  Court,")  as  I  mean  to  compare 
it  with  the  conduct  of  Thomas  PaiTmore,  and  :o  Oiew  liow 
pointedly   it  bears  upon  it. 

This  deciHon  was  by  Lord  Hardwicke,  of  whom  the  whole 
world  fpoke  in  approbation,  as  a  learned  and  upright  jadge, 
m  whofe  whole  judicial  career,  not  one  of  his  decrees  was 
t!ver  revej  fed.  From  this  high  and  refpetled  authority,  who 
will  fjiine,  as  I  faid  before,  in  the  annals  of  the  human  race, 
we  have  the  very  dod\rine  that  we  contend  for,  laid  down  in 
language  that   cannot  be  niiiconltrued. 

.    The  next  authority  is  Pcie   Williams,  6"5.     See  Appendix, 
note  R. 

Sir,   it  has  been  infinuated,    nay  more    than  infinuated   by 
the   honourable  manager  and  the  counlel,  that  the    judgment 
as  entered  in  the   prothonotary's   office,  extinguifhed  the  fuit. 
I'Jow  in    this  very  cafe   the  contract  is   declared    to  be  final. 
'^'  la  the  fpiritual  Court  it  was  adjudged  to  be  a  gootl  marriage, 
and  the   fentence    affirmed    by    the  delegates  ;     but    affidavits 
might  come  in  to  induce  the    Court  to    grant  a    new    trial." 
Now  gentlemen,   here   you  have  a  precife  cafe.     Sir,  if  I  had 
been   addrcffing  you  upon  the  fubject,  could   I  have  ufed    lan- 
guage in  the  cafe 'of  Pettit  and  Bayard  that  would  have  been 
more  appropriate  ?    And  pray,  fir,  do  mc  the  honor  to  attend  to 
this  paffage  ;    "  and  though  the  intention  of  the  perfon  adver- 
iihng  may  be  innocent,   (and   1  knowing    the  man    believe  it 
was  fo,  infomuch  that  if  a  Court  may  be  faid   to  have    incli- 
natiotis,   or  impreffions    from  thence,  1    muft  own,  I  fhould  be 
influenced  by  my  knowing  Mr.  Pool  to    be  an  honefl  man)yet 
vbe   vudice  of  the    Court,    nay  the  juflice  of  the  nation  being 
concerned    in    fo  public  a  caie,    I    cannot  difmifs  the    party, 
though  his    counfel  cfTer  to  pay  cofts  to  the  other  fide,  but  in 
jiiilice,  and  for  example's  fake,  he  mull  {land  committed." 

'  i  impfore  this  honourable  Senate  to  recollect  this  lafl  paf- 
iage.  I^cre  the  thing  was  completely  at  an  end.  The  mar- 
nage  v>ci.s  1,'rought  to  a  conclufion  in  an  original  Court,  and 
ill  a.  Cotu  t  of  appellate  jurifdiftion.  A  man  publiffies  an  ad- 
venircinent  ofFsring  a  reward  for  wiineffcs  to  repudiate  the 
ih-rfrriage.  The  Court  prefuine  that  his  motives  are  good. 
They  Civ     that   he    is     honell,    and  yet  for   the    fake  of   the" 
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admininratioii  of  juftice,  at  the  very  moment  that  he  is  eulo- 
gized,   he  is  committed. 

.  2rf  Vesev,  520.  See  Appendix,,  H.  page  10.  Now,  Hr, 
what  is  the  effed  of  ;hat  cai'e.  Here,  Ur,  we  find  that  the 
party  injured  and  the  public  juftice  go  hand  in  hand.  The 
punifliment  was  not  only  for  the  fake  of  the  party  injured  by 
fuch  advertifement,    but  for  the  fake  of  public  juflice. 

,  2d  Alkins,  488.  See  Appendix^  D.  D.  page  39.  /in^^hp 
principle  of .  this  cafe  we  find  the  dodlrine  of  contempts  •  par- 
ticularly recognized.  Here  it  appears  that  the  ad  was  inno-r 
cently  done  ;  thpt  in  the  long  vacation,  he  was  advifed  by  the 
mafter  to  print  the  order,  with  a  view  to  prevent  any  improper 
payment  on  tli?  part  of  the  tenants.  It  is  the  officer  of  the. 
Court  who  gives  ihe  advice;  and  yet  the  Lord  Chancellor, 
not  only  difcountenances  the  practice,  but  the  intimation  is 
plain  that  nothing  but  the  particular  circumftances  of  the  cafe,: 
and  the  certainty  of  there   being  no  improper  intention,  whur- 

ever, — nothing  to  oblhuft  the  courfe    of  julHce, could,  have 

operated  on  the  Court  in  forbearing  to  punilh  it  as  >a  ;  con* 
tempt.'  ,,    . 

od  Atkins,  564.  See  Appendix,  page  30,  fiote  U.  Here, 
fir,  the  plaintiff  and  defendant  were  partners  in  trade.  A  de- 
cree in  chancery  had  been  paffed  for  a  receiver  to  colle6^  in  the 
partnerfhip  debts^  Harwood  is.prefent  at  the  time  of  pafTirg, 
the  decree.  He  then  difpofes  of.  fome  of  the  partnerdiip  pro- 
perty and  becomes  bankrupt.  This  is  declared  to  be  a  con- 
tempt, and  he  is  committed  to  the  Fleet.  I'he  point  on  which 
.this  cafe  turns  is  this,  that  a  man  being  in  Court,  and  hear- 
ing what  pafTes  there,  is  bound  to  take  notice  of  it.  if^nd  you 
will  perceive,  fir,  how  ilrongly  it  bears  upon  the  fituation  of 
Thomas  Paffmore  at  the  time  that  he  publiflied  the  libel.  I 
will  only  now  fay,  that  Thomas  Paffmore  ivas  prefent  in  the 
Supreme  Court  when  the  execution  was  fet  afide,  and  when  a 
rule  was  obtained  for  taking  depofitior.s  in  the  caule  between 
hiiilfelf  and  Meffrs.  Pcttir  and  Bayard. 

I  am  now,  fir,  going  to  read  a  cafe  which  will  cover  almod 
-the  whole  ground  of  our  prefent  quefiion.  This  honourable 
Court  will  now  perceive  that  I  go  from  a  Court  of  chancery, 
-to  a  Court  of  common  law.  ■■2d  Burrotus,  page  792.  See 
Appendix,  page  U,  note  K.  The  fart  charged  agalnfl  Beard- 
mare  was  that  he  did  not  comply  with  the  judgment  of  the 
Court,  which  required  that  the  pnfoner  fhould  ftand  in  and 
upon  the  pillory.  There  were  no  particular  diredions  that  he 
fhould  ftand  fo  and  fo.  This  was  known  by  long  cu Horn  and 
the  manifelUntentions  of   the  Court.     But  whether  he   fiood 
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fo  and  fo,  or  not,  Beardmore  was  punifl>cd,  becaule  he  did 
not  fully  anfwer  the  interrogatories,  and  purge  the  contempt 
by  a  poluive  and  diredt  denial  of  the  charges.  This  honoura- 
ble Court  will  fee,  that  althongh  fourteen  or  fifteen  affidavits, 
proved  that  the  prifoner  ftood  in  the  ufiial  and  ordinary  man- 
ner, and  although  it  was  pofiiively  fworn,  that  he  had  no  fort 
ef  defign  or  intention  diredlly  or  indireclly  to  favour  the  pri- 
foner, or  to  offend  the  Court,  yet  as  he  did  not  deny  every 
charge,  it  was  not  confidered  as  a  purgation.  You  muft  cither 
deny  thofe  facls,  or  the  law  of  the  land  will  convidl  you  ; 
and  his  honor  Judge  Smith,  muft  feel  great  confolation  in  the 
expreffion  of  Lord  ivlansfield,  that  the  attempt  to  juftify  the 
legality  of  the  execution  was  an  aggravation. 

Now,  fir,  yeu  will  fee  from  the  cafe  what  Is  the  confequence, 
or  nature  of  purging  interrogatories.  You  mufl:  meet  the  faft  ; 
fcr  it  will  not  do  to  fay  that  you  thought  it  was  the  oidi- 
rary  way  of  executing  the  fenterice,  or  that  you  had  no  defign 
or  intention  to  offend.  No  more  than  in  a  profecution  for 
larceny,  a  man  Healing  %  horfe  tells  you  that  he  did  not  mean 
to  fteal,  but  to  borrow, — or  in  a  cafe  of  homicide  that  he  did 
not  mean  to  kill,  bur  to  beat.  No,  fir,  the  anfwer  muft  be 
fuii,  and  compleat,  and    muft  meet  the  fadt. 

The  next  cafe  that  I  fhall  read,  is  \st  Wilson's  Reports, 
page  75.  See  Appendix,  page  49,  note  T.  T.  I  have  no 
doubt,  fir,  but  the  propriety  of  this  decifion  will  be  admitted. 
The  Court  granted  the  attachment  for  threatening  aprofecutor 
in  a  caufe  with  danger  of  his  life.  Had  Paffmore  made  threats 
of  this  kind,  or  had  he  met  his  antagoniftin  the  field,  or  had 
he  met  him  in  the  ftreet  and  ftabbed  him,  the  (lab  would  not 
htive  been  more  cruel  or  malignant  than  the  attempt  to  deftroy 
his    reputation  and  his  credit. 

Hardiviche's  cases,  225 — another  edition,  2S7.  See  Appen- 
dix, page  I  1,  note  I.  Sir,  I  ftop  here  for  a  moment  to  call  to 
the  recollection  of  the  Court  to  the  fuit  between  Pettit  and 
Bayard  and  Tiiomas  Paffmore.  Now  although  Pettit  and  Bay- 
ard were  originally  and  immediately  concerned  in  the  adion, 
and  although  the  libel  was  immediately  diredled  againft  them, 
vet  by  this  authority  it  plainly  appears,  that  as  it  was  a  con- 
tempt. Not  only  Mr.  Bayard  had  a  right  to  bring  it  into  view 
of  the  Court,  but  a  ftrangcr  might  do  it.  Might  not  Mr. 
Lyle  have  done  it?  Much  more,  all  the  underwriters,  parties 
concerned  in  the  event  of  that  fuit  had  a  right  to  come  into 
Court  and  demand  judgment  againft  PHffmore.  It  was  nst  a 
queftion  at  all,  with  refpedl  to  Meffrs.  Pettit  and  Bayard.  It 
•was  to  punifh  the  man  who  had  attempted  to  obfirudtthe  clear 
admiaiftration  of  juftice. 


Now,  fir,  this  honorable  Senatr  will  perceive  why  the  par- 
ties in  this  cafe  did  not  purge  the  contempt.  "  The  reality  of 
tlie  debt  does  not  make  a  material  difference,  if  tlie  adlion  is 
brcujjht  in  deceit  of  the  Court,  for  then  the  debt,  though  due^ 
\vi!!  be  taken  to  be  but  a  pretence,  and  the  abuse  of  the  Court 
the  f.jme."  Here  we  have  alfo  in  this  cafe,  an  additional 
j-roof,  that  the  interrogatories  are  for  the  benefit  of  the  defend- 
anr._and  that  iUp.  profecutor  need  not  furnifli  them,  unlefs  cal- 
' T.  The  defendant  is  not  obliged  to  anfwer.  He  may  de- 
.0  ?.n  irnfiroper  interrogatory.      He  cannot  be  bound  to  sn- 

rriiu.'aoy  thing  that  will  involve  him  in  a  penalty. 

••Sirt'"as'r  feem  fomewhat  exhaufter],  and    as  it  may  be  about 
t.ie'  arual^time  of  adjournment,  if  the  Senate  think  proper,  I' 

V  f'Fl  here  flop  for  this  time [a  paufc] or  I  will  proceed 

to  read  from'4th  term  reports — 402 — 

[OiVmotion,   the    Senate    now   adjourned   until   to-mbrrow 
morning,  at  ten  o'clock.] 


WEDNESDAY,  January   16,   1805. 

Mr.  Dallas — in  continuation. 

Independent,  of  the  importance  of  this  caufe,  fir,  I  feel  a 
folicitudc  that  it  fhould  be  fairly  delineated.  It  mull  be  plain 
even  to  thofe  never  acquainted  with  law  reading,  that  the  au- 
thorities which  I  have  already  adverted  to,  are  pointed  and 
conclufive.     1  fliall,  however,  proceed  to  give  additional  proof. 

I  was  endeavoring  to  eflablifh  the  principle  that  this  mode  of 
funimary  procefs  in  the  punifliment  of  contempts,  was  an  in- 
firument  of  common  law.  [Here  Mr.  Dallas  read  a  cafe  in 
4tb  reports  page  402,  f  Hoskins  vs.  Lord  Berkely)  in  which 
the  trial  of  a  feigned  iflue,  without  the  confcnt  of  the  Court* 
was  deemed  to  be  a  contempt.  He  alfo  read  fome  extrafts 
from  3d  Brown's  parliamenfary  cafes,  pages  84,  '5  '6  '7  '8.  It 
was  the  cafe  of  Charles  O'Hara,  appellant,  and  TuUy  O'Neal, 
respondent,  firfl  brought  before  the  court  of  chancery.  It  was 
ordered  by  the  mafler  in  chancery,  that  the  appellant  fiiould 
affign  over,  and  de)iver  a  certain  leafe  to  the  rcfpondent,  or  to 
Br)nflcy  Butler,  Efquire  ;  the  rcfpondent  at  the  fame  time 
giving  the  appellant  fufficicnt  fecarity  for  his  indemnity,  on 
account  of  the  faid  cafe,  and  paying  to  the  appellant  a  certain 
fum  of  money.  The  appellant  was  ferved  with  a  copy  of  the 
•writ  of  execution  of  this  decree,  and  at  the  fame  time  the  rc- 
fpondent tendered  an  engrofTed  parchment  writing,  importing 
*n  afTigHmer.:  of  the  faid  leafe  to  Brinftey  Murray,   and    alio 
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fhewed  the  refpondcnt  fome  bags  of  mon^y,  which  he  fald  wa? 
the  conlideration  money  mfniioned  in  the  faid  writing,  and  of- 
fered to  pay  the  lame,  it"  the  appellant  woMld  then  execute  the 
deed  ;  but  the  appellant  not  having  pievionfly  read,  or  fccn 
the  laid  deed,  or  any  draft  or  copy  thereof,  nor  he,  nor  any 
perfon  in  his  behalf,  having  been  advilcd  with  in  preparing  and 
fettling  the  fame,  as  in  fuch  cafe  is  ufual,  and  the  appellant  ob- 
ferving  that  feveral  improper  covenants  on  his  part  were  in- 
ferted  therein,  and  that  no  allo.vance  had  been  made  to  him 
for  certain  intereft  money  that  had  been  decreed  to  him  ;  he 
refnfed  to  execute  the  deed — ^the  refpondent  refufing  to  pay 
the  money,  unlefs  the  appellant  would  execute  the  deed,  went 
away  abruptly,  and  he,  or  any  perfon  on  hts  behalf,  never  after- 
wards paid  or  tendered  one  farthing  of  the  money,  though  he 
then  was,  and  for  three  years  before  had  been  in  poITelTion  of 
the  lands,  and  enjoying  the  full  benefit  of  the  leafe. 

The  27th  of  Augufl:,  the  Lord  Chancellor  ordered  that  an 
attachment  Ihould  ift'uc  agaiuR  the  appellant,  and  that  the  in- 
tereft of  his  money  fhould  ceale  from  the  time  of  the  tender, 
unlefs  caufe  fhcwn  in  ten  dj^*  The.  appellant  on  the  17th  of 
September  following,  (liewed  for  caufe,  the  irregularity  of  the 
tender  ;  but  his  lordlhip  was  plea  fed  to  order,  that'an  attach- 
ment Ihould  ilTue  againft  the  appellant,  unlefs  he  {l:iou|.4  exe- 
cute to  the  rclpoiident,  an  affig-nment  of  th^  leafe  in  ten  days, 
without  further  mo-tion.  On  tht  8th  of  Odobcr,  this  laft  or- 
der was  Jiiadc  abfolute,  and  tbe  a^ppclUnt  was  accordingly 
charged  withan  attachment  ;  and  it  was  then  alfo:  ordered  that 
the  intcrcitiof  hie  tnoney  IbouU^from  thenceforth  cfeafie. 

Two  motions  weie  afterwards  'made    for   the    Court  to  dif- 
charge  the  fa; id  orders,  and  alf^  the  attachn>ent,  fo  that  he  at 
ieaft  mi^ht  have  his  liberty  ;   bijt  he  ^va-s  denied  any  relief,  and    , 
the  afUdayits,  proofs  and  p^jpers  pjt.the  appellants  were  itfufcd.u 
to.be  XcadO  '  JL  .8V  tttiAtt"\\^   ,L0.   •.^^»<i^  s:  .h 

I  viJl  ftow  proce;eici.tQ  ilftadjUnotliei?  atitljorifey.       Sir,    il  W:v/ 
Irifh.     ^nd,  fcoweyer,  the  a,tvt:h<»(r»)tves  of  the  EngliQj  books  may  I't 
be,  defjjifod  and  fnecrtd  at,     1   Iiave-  not  yet  heard  that    Iri£h    - 
authorities  have   gone  out  of,  fafhiotjv.      This  i&  Irilh    teriVJ    re-,. 
ports,  (Vcriion  and   Scrivea)  page  295.     So  far,  fir,  as  refpecl^  ,., 
quttftians.orf  property,  the  tri1&>ttrtal6  of  Ireland  in  their  decjfions!..  . 
have  imi-ta ted  the  principles  oi  th»fe  of  England.      [Hfere  Mr, 
Ditllas  tjypted  the  opinion  of  L:ord  Earls-fort,    Chief  Juftice,   in 
xheiAikdii  the  King  vs.  Reed,  to  (hew  that  it.wa;s  not  the  du- 
ty of  ilje  profecutor  to  furnilh-inierrogatories  ;  and  that  where 
the  defendant  fubmits  to  an  attachnient,  the  profecutor  has  not 
a  right    to  exhibit  the   interrogatories  to  him — and  that  a.n  at- 
tachment wight  be  mad4  abfolute  on  an  affidavit  only.     Lord 
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Earlsfort,  in  giving  his  opinion^  referred  to  Hurdwlcke's-  cases, 
150,  where  it  appears  that  "  Lord  Hardwicke  attached  the  dr- 
fendant  upon  his  affidavit  to  (hew  caufc  ;  but,  (as  in  this  cafe) 
the  attachment  was  let  to  ren)ain  in  the  Sheriff's  hands  for  a 
week,  to  give  the  party  an  opportunity  of"  making  an  atones 
nient,  if  he  chofe  it."  Mr.  Dallas  alfo  quoted  from  the  fame 
book,  299 — Lord  Annely's  note  in  the  cafe  of  the  King  y%, 
Mauclerk,  E.  177  6,  the  following — "  Wc  held  that  the  de- 
fendant has  a  right,  (where  he  does  not  fubmit  to  the  attaclv 
ment,  and  in  order  to  exculpate  himfelf)  when  he  appears  in 
cuQody,  to  put  a  rule  on  the  profecutor  to  file  perfonal  inter- 
rogatories againll  him  ;  but,  that  it  couid  not,  and  ought  not 
to  be  done  on  the  part  of  the  piofccutor.] 

Here,    fir,  you  have   the  dodlrine  in    plain    and   fnnple  lan- 
guage, not  in  Ihidied  compofnion,  but  in  a  manner  which  does 
not  require  legal  knowledge  to  comprehend  it.     The  party  who 
has  fuffcrtd  an  injury,  makes  oath  of  that  injury,  and  afks  for 
a  rule  to  fliew  caufe  why  an  attachment  fhuuld  not  iffue.      But, 
as  in  every    cafe,   there   may   be  circumltances  to  mitigate,    if 
not   entirely   to  difmifs    the    arcufaiion,   the  defendant,  if  he 
thinks  proper  may  afk  for  interrogatories.     He  may  be  able  to 
flate  circumltances  that  may  induce  the    Court  to  alleviate  the 
puniftiment,  or  to  render  it  unneceffary  to  make  the  rule  abfo- 
lutp.      But   if  bis    anfwers  arc  evafive,  or  if,   as  in  the    cafe  of 
Paffmore,  they  are  an  aggravation,  he  had  certainly  better  be 
■without  the  iiiterrogatorirs.     And  well  might  Mr.  M'Kean  in 
that  cafe  fay  to  the  oppofite  counfel,  "  remember  it  is  you,  and 
not  u»  that  call  for  them."  We  mean  not  to  eflabliih  an  inquifi- 
tion  to  oblige    a  man  to  confefs    his   own  guilt.      No,  lir,  it  is 
the  interefv  of  the  accufed  to  call,  or  not  to  call  for  interroga- 
tories.    If  he  denies  the  fadl   charged,    and   fwears   pofitively 
that  he  is  not  guilty,  then,  although    the   groffnefs  of  the  affi- 
davit may  he  partly  apparent,  yet,  unlefs  it  contains  fomcthing 
extremely    abfurd,  and   that    cannot   poffibly    be  believed,   he 
nuift  be  cleared,  notwithftanding  the  teflimony  of  fifty  thoufand 
■witneffes.     But,  fir,  he  mud  deny   all.     Paffmore  was  charged 
■with  publiQiing  a  libel  againft  a  party  in  an  ad^ion   pending  be- 
fore the  Supreme  Court.     Inftead  of  denying  this,  he  infills  on 
the  truth  of  the  publication,  and  tells  you  that  he  didn't  mean 
any  perfonal  contempt  againft  the  Judges.     But  this  will   Hot 
do,  fir.     No,  he  muft  make  a  full  and  flat  denial,  and  the  denial 
muft  be  fuch  as  to  remove  all  danger  of  injury.   But,  inflead  of 
this,  he  acknowledges  that  he   publifhed  this    attrocious  libel, 
calculated  to  agitate  the  public  mind,  to  deltroy  the  fair  repu- 
tation   of  two    gentlemen,  and  to  taint  the  fource*    of  juflice. 
He  fays  it  is  true  I  publiQied  that  libel,  but  I  me^nt  no  infinu- 
ation   againft    the   Court,   or  the    judges.     Does  this  deny  the 
.  faft^  and   does  this   fimple   acknowledgment,    that  he    did    not 
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jnean  to  infult  the  Court,  have  the  cffV^t  of  doing  away  his 
guilt,  and  all  chance  of  punifhment  ?  Will  this  be  a  rcdrefs  of 
the  injury  ?  No,  fir,  the  denial  muft  be  luch,  that  if  it  clears 
him  of  the  contempt,  it  gives  the  party  an  opportunity  of 
bringing  an  indiflment  for  perjury.  To  my  befl  belief,  fays  he, 
this  fuit  is  at  an  end.  He  is  fwearing  to  a  point  of  law.  That 
point,  if  ever  it  had  been  thought  neceffary  to  make  a  queflion 
pn  the  fufejedt,  was  to  be  decided  by  the  court,  and  not  by  PafT- 
fnore's  belief. 

The  anfwers  to  the  interrogatories  were  drawn  up  by  Mr. 
Levy,  as  a  profefTional  man,  and  we  fuppofe  that  Mr.  Levy 
did  the  bed  he  could  for  his  cli(^nt.  Mr.  Levy  knew  very  well 
that  Thomas  Paffmore  could  not  deny  the  fafts  charged,  with- 
out being  guilty  of  perjury.  But  if  it  was  fufficient  for  Mr. 
Paffmore  to  fay  that  m  his  belief  there  was  no  fuit  pending, 
could  we  fuftain  an  indi£lment  for  perjury  ?  No,  fir.  We  fhoiild 
be  told  that  Mr.  Paffmore  took  advice  from  a  Qudent  of  law, 
^vho  had  informed  him  that  be  was  right,  and  therefore  the 
iiijury  and  the  crime  muft  go  without  rcdrefs  or  punilhment. 

In  the  fame  book,  page  386,  there  is  a  fliort  didum  on  the 
fame  point.  It  is  the  cafe  of  Obrien  vs  English  and  fhews 
that  "  where  a  party  anfwers  interrogatories,  as  upon  an  attach, 
ment  the  oppofite  party  may  except  to  the  anfwers  at  the  bar, 
if  they  are  (hort  or  cvafive," 

In  5tb  Brown's  Reports  of  Cases  in  Parliament,  page  84, 
"we  find  the  cafe  of  Bateman  and  Yielind  vs.  Conway  and 
Bowman,  where  the  brief  of  a  party  in  a  caufe  was  clandef- 
tineiy  taken  out  of  the  chamber  of  liis  attorney,  and  made  an 
improper  ufe  of  by  the  oppofite  party.  The  Court  ordered  the 
brief  to  be  returned  and  granted  an  attacbment,  not  only  againft 
the  perfon  who  had  obtained  it,  but  alfo  againft  thofe  who  had 
made  ule  of  i:.] 

I  will  not,  fir,  trouble  this  honorable  Court  with  reading 
all  the  cafes  that  I  might  produce,  which  bear  upon  this  fubjedl. 
I  will  refer  my  learned  opponent  to  feveral  reports — In  2d 
Blackftone's  Reports  11 10,  CSee  Jppendix,  note  L.J  in  1ft 
Strange  384,  whcie  two  perfons  put  in  bail  in  feigned  names, 
the  attorney  was  conlidered  in  contempt  and  put  in  the  pillory  ; 
in  2d  Strange.  1184,  where  the  Court  granted  an  attachment 
againft  a  Sheriff  for  allowing  a  replevin  of  goods  diftrained  on 
a  conviflion  for  deer-ftealing.  In  Hardwicke's  Cafes,  42, 
where  one  of  the  Judges  of  the  Kings  bench  had  iffued  his 
warrant  toadillant  Conftable,  in  another  county,  who  refufiiig 
to  adt,  was  puniftied  for  the  contempt.  In  1ft  Burrows,  20, 
y/htft  an  attorucy's  name  to  the  proccfs  was  let  thereto  with- 
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•ut  his  authority,  and  the  proceedings  were  fet  afide, — and 
where  one  attorney's  ufing-  che  name  of  another  attorney  with- 
out his  authority  was  confidered  as  a  contempt.  In  lit  An- 
drews, 196,  (See  Appendix,  page  6 3. J  there  is  a  cafe  of 
particular  hardfhip,  bucit  was  confidered  neceffary,  for  prelerv- 
ing  the  regular  courfe  of  jiittice,  that  it  fhould  be  punifhed. 
In  2d  Strange,  1039.  Courts  of  local  and  peculiar  jurifdidlion 
have  their  own  officers  to  execute  procei's,  and  whenever  it 
becomes  the  duty  of  that  officer  to  execute  a  local  procefs  the 
Sheriff  cannot  diredlly  a(f\.  Here  a  fuitor  obtained  judgment 
in  one  of  the  Superior  Courts  of  Weflminller  Hall,  the  officer 
of  local  jurifdiftion  in  King's  bench  is  called  upon  to  iffae  his 
mandate.  He  refufes  to  ilTue  it  upon  the  ground  of  its  being 
informal  and  ineffectual  by  not  being  within  the  jurifdidion  of 
the  Court,  but  the  Court  declared  that  whatever  might  be  the 
cafe,  they  would  never  allow  that  the  officer  fhould  refufe  to  re- 
ceive their  procefs — and  they  made  abiolute  the  rule  for  an  at- 
tachment againft  the  officer.  In  1(1  Strange,  185,  a  man  having 
treated  the  procefs  of  the  Court  contemptuoufly,  an  attachment 
■was  iffued  againfl;  him  on  the  firft  motion,  ivitboxit  a  rule  to 
sbenv  cause. 

Sir,  Avith  thefe  cafes  in  view,  it  certainly  cannot  be,  that  the 
punifhment  of  Thomas  Paffmore  for  a  contempt  of  Court  is 
unprecedented  ;  the  pofition  muft  certainly  be  wrong,  although 
it  may,  perhaps,  be  the  lall  hope  of  thofe  who  urge  it. 

And  permit  me  to  fay,  fir,  that  not  only  this  fummary  mode 
is  e{Vablifh'.-d  and  ftrongly  fixed  by  precedent;  but  atonement 
and  fatisfadion  to  tlie  injured  party  has  been  invariably  attend- 
ed to.  Wherever  there  has  been  an  interefl;  of  an  individual  link- 
ed with  that  of  thf  public,  it  has  always  been  a  rule  to  obtain 
juftice  for  the  individual  as  well  as  for  the  public.  It  becomes 
a  common  cafe. 

Sir,  our  own  penal  law  countenances  the  principle  and  le- 
galizes the  practice.  How  common  is  it  in  cafes  of  affault  and 
battery,  after  the  difpute  has  been  brought  into  the  eye  of  the 
law,  that  the  parties  compromife.  So  in  cafes  of  goods  ilolen, 
when  they  are  reftored,  it  is  common  for  the  aftion  to  ceafe. 
Does  not  my  friend,  the  Attorney  General,  know  that  in  ma- 
ny fuch  cafes  he  enters  a  nolle  prosequi  on  the  indidnient  ? 
Sir,  this  is  the  cuflom  and  the  law  of  the  land.  So  far  as  re- 
fpe£ls  lights  and  fliades  of  attrocity — whether  the  offence  be 
greater  fmall — a  fillip  on  the  nofe,  or  a  kick  on  the  place  of 
honor, — the  principle  is  the  fame.  Libels  are  on  the  fame  foot- 
ing with  felony,  or  with  afTanlt  and  battery.  It  is  confident 
with  the  praftice  of  the  Courts,  yes  of  the  Courts  of  PcnnfyU 
vania  fpr  twenty  years  paft. 
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The  attorney  general  never  thinks  of  bringing  a  profecution 
for  a  libel,  uiilefs  the  party  injured  makes  tomplaint,  and  re- 
quires it.  This  pradlice  is  in  all  cafes  countenanced,  and  it  fhews 
that  the  inoft  particular  objeft,  is  fatisfadlion  to  the  party  in^ 
jured.  It,  how^ever,  it  is  connected  with  an  injury  to  the  pub- 
lic, or  calculated  to  afted  the  purity  of  juPuce,  the  law  will 
piiniih  the  delinquency  at  once,  and  apportion  the  degree  of 
punilhcnc  to  the  offence. 

Sir,  if  all  the  cafes  that  I  have  read,  were  out  of  view,  is  it 
not  apparent  that  it  is  the  duty  of  the  Court  to  proteft  its  own 
jurifdidion  frou)  outrage  ?  The  Court  may  commit  a  man  for 
coniempt  without  affidavit  or  teftimony.  A  man  may  openly 
infult  the  Couit — the  Court  will  commit  him  to  prifon — the 
next  day  perhaps  he  is  brought  forward,  and  fays  that  he  was 
intoxicated — tliai  he  was  nt- ver  fo  before — that  he  is  very  for- 
ry,  and  prays  for  mercy.  Well,  iir,  will  not  the  Court,  if  they 
fully  believe  his  afTertion,  difmifs  him  ?  He  has  committed  the 
contempt  upon  the  Court,  but  he  has  made  the  atonement  to 
the  Couit,  which  is  the  party  injured.  But  if  the  injury  is 
done  to  a  fuitor,  and  a  libel  is  publiflied,  calculated  to  affeft 
the  declfion  of  the  Court  or  jury,  the  Judges  will  not  take  it 
up  as  if  done  to  them  perfonally.  But  the  party  is  entitled 
to  jullice,  and  fo  is  the  public  ;  and  the  Judges  may  fay,  that 
if  atonement  is  made,  we  will  confider  it  in  our  fentence — if 
you  recant,  and  remove  the  ohftruclien  of  juflice,  wc  will  alle- 
viate tht  puMiflimenc — but  the  merits  of  the  quelVion  ought  to 
be  tried  free  from  the  prejudice  raifed  by  that  libel—the  recan- 
tation niuft  be  full,  and  the  prejudice  compleatly  done  away. 

The  difcretion  of  the  Court  is  recognized  in  every  cafe  that 
lias  been  produced.  But  the  neceflity  of  punifliing  offences  of 
this  kind,  is  equally  acknowledged.  Particularly  do  we  find  it 
in  the  decilion  of  Lord  Harwicke,  when  in  the  cafe  of  Pool, 
he  laid  that  he  knew  him  well,  that  he  was  an  honeft  and  an 
honorable  man — that  it  was  impoffible  he  could  have  intended 
■wrong, — yet  as  it  nii^ht  have  an  effedl  upon  the  due  courfe  of 
.  judice,  and  as  fuch  proceedings  ought  to  be  difcountenanced, 
he  muft  puni&  even  his  friend,  whom  he  had  eulogized. 

Sir,  in  the  cafe  of  Pafftnore  the  condud  of  the  Judges  was 
extremely  mild  and  admonitory.  If  Thomas  Paffniore  had 
corne  forward  and  made  atonement  ;  if  he  had  faid  that  he  ac- 
knowledged that  he  was  wrong, — acknowledged  that  he  had 
aiSled  under  erroneous  inipreffions,  that  he  had  been  niifinform- 
ed  and  was  fony  for  his  conduft,  I  prefume  that  Mr.  Bayard 
•would  have  come  forward  and  faid  he  was  fatisfied.  In  this 
cafe  I  prefume  the  Court  would  not  have  faid  you  fhall  go  fiee 
—you  have    compleatly   cleared  yourfelf.     No,  iir,  there  is  a 
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mode  of  procedure,  which  although  it  does  not  embrace  flrict 
punifhment,  is  often   as    elTiiCiual  as  the  fevcreft  inuld.     The. 
Court  might  have  called  Pdffinore  before  tliem,  and  admoniniedi 
him   in  the  face  of  the  world  ;   they  might  liHve  faid  "  you  havC' 
been  guilty  of  a  very  grofs  contempt  ;   but  you  have  very  pro- 
perly recanted,  and  the  injured  party  is  fatisficd.     The  admin- 
illration  of  jullice  is  again  clear,  and  the  danger  of  picjuuice  is 
done  away.      So    far  as  refpcdls  tlie  fine  and  impnl'onn.ent,   as 
this  is  the  firft  offence    of  the   kind    that  yv>u  have  committed, 
•we  are  willing  to  difpcnfe  with  the  puniflimtnt.     We  hold  the 
idea  that  you  are  a  man   who    will  never  commit  a  fimilar  adl. 
But  )f  ever  you  ihould,  then  this  Court  will  conceive  it  their 
duty  to  direct  that  you  be  punithed  in  an  exemplary  manner." 

This  would  go  abroad. to  the  world,  and  would  have  in  a 
great  meafure  the  effedt  of  pnnilhment  ;  and  let  me  fay,  fir, 
that  this  would  be  ading  agreeably  to  a  rule  engrafted  upon 
our  penal  code — that  the  example  of  the  punifhment,  and  not 
the  feverity,  is    bell  calculated  to  prevent  a  repetition  of  the 

I  will  now  crave  your  attention,  while  I  go  through  autho- 
rities and  heap  precedent  up/On  precedent, 

,  5d  Burrows,  page  1256   ("See  Appendix,  page  20,  note  M.J 
The  Court  will  pleal'e  to  recoUecl  that  in  Kugland  all  profecu- 
tions  iffue  in  the  name  of  the  King,  as  in  Pennfylyania  they  do 
in    the   name   of  the    commonwealth.     And   here,  fir,  let   me 
draw  your  attention  to  the  analogy  between  the  outlines  of  this 
cafe  and.  that  of  Thomas    PalTmore,     It  had  been   agreed  that 
np  bill  in  eq^uity  fliould  be  brought,   and  the  rule  of  N'isi  Prius.  • 
was  made  a  rale  of  this  Court.     Now  it  does  not  appear  that;  1 
PalTmore  made  any  agreement  not  to  publifti  the  Ixbtl,  but  it.- 
does  appear  that  Thomas  PalTmore  knew  the  action  was  conti-  -? 
niie4  in  September  term,  only  two  days  betore  ht^  pnblifned  that"' 
p^per.;-H.he  knew  that  the  fubjecl  was  under  advifenaent, — and 
he  thil  has  notice,  or  knows  the  will  of  the  Court,  and  does  i 
not  do  it,  is  guilty  of.  j^qoivtempt.     No  principle  in  law  can  be  •; 
m^rc  ,clca.r,  ;  v.-'T  •'' 

.h:»rii  bf  _  ■    _  '"'^ 

•^Wheeler,  having  contrary  to  his  agreement^  brought  a  bill  ' 

iae^uity,  he  was  taken  up  upon  an  attachment,  and  examined 

ugpa  interrogatories.      He,   was   reported    iu  cowtempt,  for  he 

cxplicitjy.owned  the  fad.  charged,  "  though  he  pretended  that 

he  did  not  undcrfland  that  he  had  ever  confented  not  to  bring 

a  bill  ia Chancery,  nor  ever  meant  fuch  content." 

Sir,  every  part  of  this  cafe  ferves  to  form  a  cor!rc.(i>  opinion 
of  the  cafe  in  dii'pute.     This  was  not  an  offence  ccmnjitted  In 


! 
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view  of  the  Cour*.  "  After  making  the  rule  the  defendant 
difmiffed  his  bill  in  Chancery"  and  paid  all  the  cofts  which 
the  three  perfons  mentioned  in  the  rule  had  been  put  to,  to- 
gether with  his  ovvn. 

Well,  now,  fir,  the  contempt  is  not  yet  purged,  altho'  here 
is  compleat  atonement  by  the  aggrelTor.  "  Nothing  remained 
but  for  the  Court  to  pafs  judgnient  upon  him  i'or  his  contempt. 
The  Court  were  unwilling  to  punilh  him  further  by  fine  and 
impriibnment ;  as  he  had  fmnrced  I'everely  ;  and  yet  as  the 
contempt  was  obftinate,  they  did  not  care  that  a  flight  fentence 
(hould  rtand  upon  their  records.  They  therefore  waved  giving 
judgment  by  cpnfent.  But  that  the  attorney  and  couni'cl 
were  equally  guilty  of  the  contempt,  and  more  criminal,  and 
that  if  it  ever  happened  again,  they  would  proceed  againft 
tUera." 

Sir,  my  worthy  friend  mull  either  deny  this  authority  alto- 
gether, or  fay  it  is  fuch  a  cafe  that  no  Judge  could  overlook 
v7Uhout  a  violation  of  his  oath  and  the  law, — and  1  rccjueft  the 
learned  counfel  to  weigh  it  well. 

But,  fir,  let  me  now  remark,  that  when  it  is  attempted  to  le- 
puJiate  the  Englifli  authorities,  it  is  to  do  away  that  which 
does  credit  to  the  wifdom  of  the  country.  It  has  been  wifely 
{"aid  by  Mr.  JefFerfon,  that  the  common  law  is  to  be  colledled 
from  the  ufual  monuments  of  it.  Thei'e  are  recognized  in  our 
courts  of  Judice,  in  all  cafes  where  they  are  applicable  to  ouif- 
circumflances,  and  where  there  is  no  prohibitory  legiflative 
a£l.  Before  the  revolution,  thefe  authorities  were  confidered 
as  binding  upon  the  Judges,  and  the  evidences  of  the  common 
law  were  derived  from  the  dcciGon  of  the  Judges  in  Weflmin- 
Uer  Hall  ;  and  in  any  decifion  before  the  revolution,  the  only 
enquiry  was,  whether  it  was  fupported  by  Englilh  authorities. 
Since  the  revolution,  it  is  declared  that  excepting  fuch  parts  as 
are  repugnant  to  the  conlbtution,  the  common  law  (hall  be  in 
full  force.  It  is  exprefsly  recognized  as  the  law  of  Pennfylva- 
nia.  But  from  that,  until  the  prefent  time,  no  Englifli  autho- 
rities are  regarded  as  binding,  or  obligatory  ;  but  tliey  are  read 
as  furnifhing  the  reafoning  and  information  of  wife  and  intel- 
ligent men.  They  are  upon  the  fame  footing  as  thole  of 
France,  Spain,  Germany,  Holland,  8cc.  If  the  fame  reafoning 
which  operated  upon  them,  did  not  operate  upon  us,  we  would 
beunwife,  we  would  be  treacherous  to  our  country  to  regard 
them  ;  but  we  fliould  not  dcfpiie  them,  becaufe  they  are  deci- 
ded by  Lord  Kenyon,  or  by  Lord  Heldon,  but  view  them  pre- 
cifcly  as  any  other  book,  provided  they  ^rc  not  adopted  upon 
an  oppofite  rule  of  condu<f^. 
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Mod  of  the  authorities  to  which  I  refer,  are  antetederit  to 
the  revolution,  and  recognized  by  the  conlV.tutioi)  of  the  (tatc. 
They  are  obligatory  upon  oiir  courts  of  juflice, — and  let 
me  here  add,  they  arc  obligatory  upon  this  honorable  Senate^ 
fitting  as   a  court  of  judgment. 

The  fum  awarded  againfl  the  defendant  in'  the  cafe  I  litt, 
read,  was  about  20/.  Had  he  held  up  to  the  rule,  he  would 
only  have  had  to  pay  that  fum.  But,  by  deviating  froin  hi^ 
agreement,  and  bringing  his  bill  in  equity,  he  had  to  pay  not: 
only  the  twenty  poundsj  but  about  one  hundred  and  eighty 
pounds  fterling.  I  wilh,  fir  there  was  tiot  fo  much  occafion  for 
confidering  this  latter  circumlinnCe  in  the  cafe  before  us;  Ic 
is  a  proof,  how  far  a  contentious  fpirit  with  bad  counfel  will  go. 
I  wilh  that  Paffmor^,  indead  of  taking  his  cruel  arid  vindisStivc 
uieafures,  had  taken  the  falutary  advice  that  had  been  given  to' 
him  ;  and  I  wifli  it  had  been  confidered  what  would  have  been 
the  enormous  expence  to  the  ftate,  attendant  on  the  exain:ina» 
tion  of  this  fubjed,  on  fuch  a  flight  and  trifling  foundation, 

\st  Thomas  Jones — 178 — (See  appendix^  page  "O.J  Tb'ii 
is  feledledjUOt  upon  the  fimilarity  in  the  nature  of  the  offence,' 
but  upon  the  principle  of  puniihing  contempts  generally.  Sa 
in  Lord  Hardwickc's  cases — 150 — (See  appendix,  note  W  W.' 
page  63)  where  an  attachment  for  not  obeying  an  oiderof  the 
fcflions,  was  fconfirmed  in  the  Court  of  Ivings'  beiifch.  Again^ 
fir,  in  AndreiOs,  275 — where  an  attorney  had  ferved  ^  procefs 
upon  a  perfon  while  he  was  attending  a  fuit  in  Court.  An  at- 
tachment was  granted  againfl  the  attorney  ;  and  though  in  this 
:afe  the  punifhmein  v/as  waved,  yet  the  Court  held  that  the: 
fervingof  any  procefs  in  the  view  of  the  Court  was  a  contetiipt,' 
and  punilhable  by  attachment.  But  let  me  afk,  to  whom  wad 
it  confidered   that  the  expiation  was  to    be  made  ?     It  was  to 

the  party.     The  proceedings  of  the  Court  were  not  impeded ^ 

nor  did  it  appear  to  afiedl  the  caufe  then  pending.  But  an  in- 
jury might  be.  done  to  the  party,  and  upon  that  principle  alone; 
was  the  attorney  attached.  ]n  Vernon  and  Scriven's  reports^ 
299,  300,  another  ftippoJt  is  given  to  the  dodrine,  for  which 
I  contend  ;  and  in  another  Volume  of  reports  of  cafes  in  Ire- 
land, which  goes  under   the  name  6f  Iriih  term  rtports page 

248.  George  Haflop  had  been  attached  at  the  inllance  of  the 
plaintiff,  and  came  up  to  be  difcharged  upon  interrogatories; 
He  had  executed  a  bond  for  the  appearance  of  himfelf  and 
one  Reeves.  Two  affidavits  were  made  of  his  having  as  fub- 
flieriff  been  guilty  of  extortion.  ■Qpon  thefe  affldavi'ts  an  ad- 
ditional rule  for  an  attachment  was  granted,  and,  Hailop  not 
having  (hewn  caufe,  that  rule  was  made  abfoJtite. 

M.    Haflop   applied  to  be  difcharged  from  the    attachment; 
His  counfel  ftated  that  in  May  1787,  he  went  te  London,  aniJ 
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during  his  refidence  there  he  never  heard  of  the  proceedings  a- 
gainft  him,  nor  did  he  know  any  thing  of  them  till  his  arreft, 
Ke  returned  troni  England  in  1789,  and  refided  at  Clonmely 
(in  the  vicinity  of  the  Court)  yet  no  attempt  was  made  to  ar- 
refl  him,  nor  any  proceedings  had  under  the  attachment  until 
December  1792,  when  he  was  arrcfttrd  for  a  fuin  comprehend- 
iug  the  plaintiff's  demand,  and  the  coil  and  fees  paid  to  the 
flieriff.  It  aUb  appeared  by  the  anfwers  to  the  interrrogato- 
rits  which  were  exiiibited  to  him,  that  he  neithe>r  was  clerk  to 
the  fub-flieriff  in  1787,  nor  did  he  a^^  as  fub-lhenff  in  thai 
year,  further  than  February  (787 — and  that  in  the  belt  of  his 
knowledge  and  belief,  he  did  not  receive  the  money  as  fo 
charged,  &c. 

Now,  fir,  here  will  I  teft  the  anfwers  of  Thomas  PalTiTiore. 
And  1  will  clearly  prove,  that  with  rcfpe(^  to  any  faft  charg- 
ed in  the  interrogatories,  he  muil  fwcar  pifitivcly.  Whenever 
a  party  comes  before  the  Court  \o  anfw,;i  interrogatories,  he 
murt  anfwer  yea  or  nay,  and  this  is  ntcrlTHty,  to  afcertain 
whether  atonement  has  been  made  fo  as  to  jullify  amelioration 
of  the  fenttrnce.  Pic  muft  either  acknowlrdge  the  fact,  or  de- 
ny it  in  fuch  a  way,  that  if  he  fwears  falfcly,  the  party  can 
have  remedy  by  an  indidment  for  perjury. 

Lord  Clonmell,  in  the  courfe  of  his  opini':>n,  among  ma- 
ny other  remarks  on  this  cafe,  obferves,  that  *'  here  is  a  new 
mode  of  anfwering  introduced,  which  I  mull  condemn.  "  I  did 
not  do  fo  to  the  beft  of  my  knowledge  or  belief."  Here  Haf- 
lop  got  the  money  and  reward.  As  to  his  faying  "  to  the  bed 
of  his  knowledge,"  fee  whether  he  does  or  does  not  take  ad- 
vantage of  his  own  wrong.  He  apprehends  that  the  day  of 
reckoning  may  come.  He  runs  to  England.  In  1792  he  ex- 
ecutes a  bond  for  his  appearance  and  that  of  Beeves,  and  he 
does  not  appear  until  this  hour  ;  whofe  fault  is  it  that  he  does 
not  come  bcfoie  the  Court  ?  It  is  this  man's.  He  is  in  con- 
tempt." "  We  cannot  polTibly  difcharge  him.  Let  him  fet- 
tle the  amount  as  to  the  cofis,  and  the  plaintiff's  demand, 
■^vith  interell;  and  then  let  him  come  before  the  Court  for  his 
puniflnnent  for  the  contempt." 

I  will  now,  fir,  with  the  permiflion  of  the  Senate,  refer  to 
a  cafe  which  is  not  certainly  obligatory  on  this  honorable  Court, 
but  it  will  fcrve  to  fhew  thac  the  fame  fyftem  has  been  puifu- 
cd,  down  to  the  prefent  time.  It  is  the  cafe  of  the  King  a- 
gainQ  Seaton,  lately  decided  in  Weftminfter  Hall,  and  my  wor- 
thy friend,  the  manager,  who  is  not  much  attached  to  EngliHi 
authorities,  will  readily  cxcufe  my  reading  it  from  an  Irifli 
newfpaper,  which  is  perhaps  a  more  refpeded  authority,  than 
aa  Engliih  book,     Hibernian  Journal,    Maj  20,  l&Qi.     (See 


[    2or    3 

appendix— page  64. J  Kow,  fir,  what  i|  the  language  of 
Lord  Ellenborough — that  live  rirft-ndints  "  behavior  to  the 
profecutor,  bore  the  chaiaf\cr  of  illibcrnl  vulgarity."  "  He  wa» 
not  to  look  to  a  fpeedy  enKirgtfitient  ot"  his  pt-rfon  from  confine- 
ment, tt  would  be  well  f:T  hiin,  if  by  his  contrition  he  could 
jnake  his  peace  with  Mr.  Wickham," 

Sir,  I  could  heap  authority  upon  authority,  and  pile  book 
upon  book,  until  the  honorable  Senate  would  find  it  inconveni- 
ent to  fit,  to  fhew  that  this  has  been  the  laniveifai  pradice  in 
the  cafe  of  contcmpts.- 

And  will  it  Rill  be  faid,  that  the  anfwers  of  Thomas  PalT- 
more,  were  fufficient  to  purge  the  contempt  ?  His  not  being  a 
lawyer,  fir,  is  no  juftification.  For  in  \2tb  modern -34:8,  wc 
find  it  clearly  and  decifivcly  hid  down,  that  ignorance  of  the 
law  may  be  offered  in  mitigation — but  never  can  jufiify.  A- 
gain,  fir,  in  8*^  modern — 123.  (See  appendix^  note  O,  page 
22. J  The  next,  fir,  is  in  Mosely — 251.  I  will  only  read  the 
clofe  of  the  cafe.  (See  appendix,  page  22,  note  N.)  It  is  to 
be  obfervcd,  fir,  tha^;  if  any  perfon  fliall  marry,  or  be  accen"ary 
to  the  marriage  of  a  minor,  under  the  care  of  the  Court,  he  is 
guilty  of  a  contempt.  And  in  this  cafe,  as  in  all  fimilar  cafes, 
it  ha=i  been  decided,  that  even  though  they  were  flrangers  to 
the  decretal  order,  that  circumiUnce  could  not  clear  them  of 
the  contempt.  Ignorance  of  the  law,  or  the  fact,  is  no  ex- 
cufe.  It  may  go  in  mitigation  of  the  punifliment,  but  cannot 
purge  the  contempt.  In  3d  Pere  Williams — 116,  we  find  a 
limilar  cafe. 

Sir,  fiill  further  upon  the  power  of  the  anfwers  to  purge  the 
contempt,  we  find  in  Xltb  modern — 51  I,  a  decifion  that  goes 
particularly  to  Ihew  what  ought  t)  be  the  nature  of  the  an- 
fwer  to  purge  the  contempt.  It  is  the  opinion  of  the  Court  in  the 
cafe  of  the  King  vs.  Simons,  and  is  thus  :  "  Per  Curiam.  If 
one  brought  in,  in  contempt,  deny  all  upon  oath,  he  is  of  courfe 
difcharged  of  the  contempt  ;  but  if  he  has  forfworn  himf(;lf, 
he  may  be  profecuted  for  perjury." 

I  am  drawing  near  to  the  clofe  of  authorities  on  this  Tub- 
jedl.  I  will  again,  however,  refer  to  Lord  Harivicke,  page 
237.  It  is  a  part  of  the  cafe  which  I  read  before,  and  there- 
fore I  (hall  not  again  trouble  the  honorable  Court  with  reading 
'it.  The  principle  h£i  charged  in  that  cafe  was  that  of  the 
parties  bringing  a  fi^itious  a£\ion  in  deceit  of  the  Court,  and 
as  It  appeared  that  it  was  a  fiditious  aftion  it  waa  declared  xq 
hi":  a  contempt.  But,  fir,  the  truth  or  the  falfijood,  was  de- 
clared to  be  not  of  material  confequence,  as  the  efTciTl  upon 
ths   Court   would  be    the  fame.      In  the  cafe  of  Paffmore,  th? 
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prt\y  gvieOion  to  wliich  it  was  nece.ffary  for  him  to  give  an  ari- 
fwer,  was,  "  did  be  publish  the  libel?  If  he  faid  "  7^5,"  then 
\t  was  a  contempt.  If  he  faid  "  Not'  it  remained  with  us  to 
tripg  our  indi£lmcnt  for  perjury.  But  an  attempt  to  get  rid 
of,  pr  evade  the  queflion  by  his  Hating  that  he  believed  there 
wqs  r,p  luit  depending  ;  and  an  attempt  to  jufiify  the  libel, 
without  (hewing  any  remorfe  or  compundlion  for  what  he  had 
idone,  was  an  aggravation  of  the  contempt.  2d  Douglas^  516, 
fSee  Appendix,  note  Y  Y.  page  65. J  Here  the  praflice  of 
the  Court  is  declared  to  be,  that  if  the  defendant  by  affidavit, 
fully  denies  the  charge,  the  contempt  is  purged  ;  but  if  he 
fwears  falfely,  he  is  to  be  punilhed  by  indidment.  6th  Modern, 
%S.  (See  Appendix,  page  31,  note  W'J  I  will  not  read  again 
the  cafe  of  Shebbeare,  where  the  defendant  did  every  thing  to 
pqrge  the  contempt,  and  faid  he  thought  that  he  had  done 
fex;ery  thing  according  to  la\y.  But  in  every  cafe  wherever 
purgation  is  fpoken  of,  there  is  a  reference  to  punifliment  by 
an  indiftment  for  perjury.  Nothing  but  a  flat  denial  will 
purge  the  contempt.  8fZ>  Modern,  81,  (See  Appendix,  page 
23,  note  P.J  '^^ow  here  we  have  the  whole  in  a  very  com- 
pendious manner  ;  his  own  negative  oath  fliall  be  more  forccable 
than  all  their  affirmatives.  In  other  cafes,  fir,  an  affirmative 
rnay  be  viewed  with  greater  regard  than  ninety-nine  negatives, 
becaufe  it  may  be  true  that  the  ninety-nine  negatives  may  not 
te  able  to  fee  the  objed  fworn  to,  and  yet  the  one  affirmative 
may  fee  it.  But  in  cafes  of  contempt  the  one  negative  purges 
the  contempt.  In  this  cafe,  however,  it  appeared  that  ihe 
purgation  was  not  compleat.  Why  ?  Becaufe  the  defendant 
did  not,  by  his  anfwer,  plainly  deny  the  fads  charged. 

Bth  Modern — \\0.  (See  appendix,  page  32. J  Here  the 
defendant,  in  anfwer  to  interrogatories,  fwore  off  all  that  was 
charged  againfl  him,  for  which  he  was  afterwards  indided  and 
ronvided  of  perjury.  In  Irish  term  reporti—2^5y  and  in  244, 
(Haflop's  cafe)  the  dodrine  is  again  fupportcd. 

In  4:th  Burrows^-^2  ]'29.  (See  appendix,  page  23,  note  Q^J 
Here  the  defendant  was  denied  the  opportunity  of  anfwering 
upon  interrogatories  ;  becaufe  his  anfwers  might  go  to  tr-iverfe 
the  return,  which  is  mattc;r  of  record,  and  no  man  can  fwear, 
to  difprove  a  record. 

New,  fir,  I  am  going  to  read  the  lafl  of  this  feries  of  autho- 
Tities.  It  is  merely  to  prove  that  where  a  man  fwears  to  that 
which  it  is  impoffible  to  believe,  he  is  not  entitled  to  credit. 
Upon  the  fnme  principle,  where  a  man  has  knowledge  of  a  re- 
cord, or  where  a  man  is  in  Court,  and  hears  all  that  palTes,  and 
afterwards  fays  that  he  knows  nothing  about  it,  that  man  is 
pot  entitled  to  credit. 
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[Here  Mr.  Dallas  read  a  rafc  In  6ih  term  reports — 701, 
where  an  attorney  being  required  to  anlwcr  the  matters  of  an 
affidavit,  fwore,  in  his  exculpation,  to  an  highly  incredible  Oo- 
ry.  The  Court  granted  an  attachment  againfl  him,  though  he 
pofitively  denied  the  mal-pradices  imputed  to  him.] 

If,  fir,  the  flory  is  not  credible,  an  attachment  mufi  be  grant- 
ed. This  was  the  opinion  of  the  learned  Mr.  Erfkine  ;  than 
v'hom  no  man  could  be  better  informed  on  legal  queflions — 
no  man  whofe  *'  eloquence  ajid  sophistry  were  better  exerted 
in  fupportingacaufe. 

Have  I  then  fatisfaclorily  fiiewn  to  this  honorable  Court, 
that  the  power  of  punifliing  contempts,  is  a  fummary  power  ; 
»ind  that  this  power  is  an  inRrument  of  common  law  ? 

Have  I  fliewn  tiiat  the  publication  of  any  thing  that  can  af- 
fect the  juflice  or  the  merits  of  a  caufe,  while  that  caufe  i&  pend- 
ing, is  a  contempt  I 

Have  I  fhewn,  that  the  publication  by  PalTmore,  repudiating 
the  party  lo  which  he  is  oppofed  in  a  fuit,  and  denouncing  him 
as  a  perjured  villain,  a  liar,  and  a  fcoundrel,  is  a  flagrant  con- 
tempt, and  punifliable  by  attachment  ? 

Have  I  (liewn,  that  his  ^nfwers  to  the  interrogatories  were 
rot  fufficlent  to  excufe  him,  and  that  he  could  not  efcape  by 
faying  that  he  meant  no  offence  to  the  Judges  ? 

Have  I  fatisfadlorily  fhewn  to  this  honorable  Court,  that  a 
purgation  mufl  be  by  a  pofitive  denial  upon  oath,  of  the  fa6l 
charged? — that  there  is  a  difcretionary  power  in  the  Judges  to 
mitigate,  or  ameliorate  the  punidiment,  provided  atonement  is 
made  ? — and  that  in  all  cafes  where  the  intereft  of  an  individu- 
al is  leagued  with  the  intereft  of  the  public,  reparation  or  i- 
tonement  to  the  injured  perfon,  is  a  primary,  or  at  leaft  an  in- 
ieparable  confideratlon  ? 

Have  I  proved  all  thefe  things,  fir?  And,  if  I  have,  let  me 
appeal  to  the  candor  of  the  learned  counfel  to  fay,  that  the  pu- 
nilhment  of  contempts  by  fummary  procefs,  is  a  punifliment 
coeval  with  the  common  law  itfelf — that  it  Is  necelTary  to 
the  admlnifiration  of  jufiice, — and  that  without  it,  the  facred 
trial  by  jury  would  become  a  mere  mockery  and  a  farce. 

It  now  appears,  that  the  common  law  is  a  part  of  the  law 
of  Pennfylvania,  has  been  fo  acknowledged  by  repeated  afts  of 
the  Legiflature,  and  by  repeated  judicial  declfions.  When  the 
iiluflrious  William  Per.n,  profccuted  I  is  views  of  fettling  in  a 
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vlidernefs,  it  is  not  to  be  prefumed  that  he  cxpefted  to  find  s 
fytlcm  of  laws  among  the  lavages.,  adapted  to  the  circumflances 
ci  civil  focicty,  and  the  proper  organization  of  his  people. 
That  good  man  did  not  fuppofe,  that  imm'-diately  upon  his  ar- 
rival in  this  country,  a  regular  government  fliould  be  in- 
ftitutcd,  and  laws  Hart  up  like  the  trees  of  the  wildernefs.  He 
knew  that  mankind  were  liable  to  error,  and  that  he  was  ac. 
companicd  by  men  of  the  fame  infirmities  that  are  incident  to 
the  human  race  ;  but  as  tiiey  were  aduatcd  by  the  fame  mo- 
tives with  himfelf,  and  equally  anxious  for  the  prefervation  of 
their  rights,  it  became  incumbent  on  him  to  take  care  that 
tbofe  rights  Ihould  be  preferved  ;  and  that  there  fliould  be  a 
provifion  by  law  for  a  due  adminiflration  of  juflice,  and  for  the 
general  purpofes  of  fociety.  In  the  charter  of  Charles  the  Se- 
cond, I  do  not  rccoUedt  that  elie  common  law  is  mentioned  ; 
but  he  was  authorized  to  eftablilh  ordinances  and  laws  for  the 
benefit  and  fafe  government  of  the  people,  in  all  cafes  where 
they  wiiere  not  repugnant,  or  contrary  to  the  laws  of  Great 
Britain,  &:  wc  find  that  he  eftablifhed  a  legiflature,  for  the  bene- 
fit of  his  followers.  Sir,  the  expreflion  is  legally  that  he  Ihall 
have,  for  himfelf  and  followers,  the  benefit  of  the  laws  of  En- 
gland. Judge  Blackftone  very  juftly  confiders  the  law  of  En- 
gland, as  ihe  genus  and  the  com  non  law  as  the  species  of  that 
law.  They  entered  into  concefTions  and  conditions,  in  which 
the  law  of  England,  fo  far  as  it  would  be  applicable  to  thfir 
fituation  was  cxprefsly  recognized.  Thty  were  bound  by  a 
folemn  inQrument  called  "  Laws  agreed  upon  in  England,"— 
in  which  there  was  a  recognition  of  the  common  law  of  En- 
gland. Under  thefe  circumdances,  William  Penn  and  his  com- 
pany came  to  this  country.  Their  agreement  may  more  pro- 
perly be  called  the  law  of  the  contratling  parties,  than  the 
law  of  the  land.  But  it  is  well  known,  aud  the  learned  coun- 
fel  will  concede  it  to  be  fixt-d  principle,  that  when  a  mother 
country  fends  her  people,  to  fettle  a  countiy,  they  carry  with 
them  fo  much  of  the  ftatute  and  common  law  of  the  raother 
country,  as  is  compatible  with  their  new  condition. 

The  objeft  of  the  common  law  is  to  infure  happinefs,  com- 
fort, fecuiity  and  to  thole  who  feek  fafety  in  fociety.  The  law 
is  to  be  applicable  to  the  condition  of  that  fociety.  It  will  be 
neceffary  to  explain  to  this  honorable  Senate,  what  is  meant  by 
the  ap[.i)cation  of  the  connion  law.  The  obvious  meiining  is 
this,  that  fuch  Idvvs  as  are  foited  to  the  condition  and  wants  of 
the  perfons,  and  whatever  lus  been  aftcd  upon,  or  made  a  ufagc 
of,  in  the  judicial  decifion.^,  this  is  an  application  ot  to  much 
of  the  common  law,  as  may  be  fuiied  to  their  fuuation.  In 
every  ftatute  pafTed  by  the  Legiflature,  that  much  of  the  com- 
mon law  liHS  been  recognized,  as  being  adopted.  Again,  hr, 
as  fooD  as  the  Courts  of  JiiHicc  were  inftituted  by  Mr.    Penn, 
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whatever  was  approved  through  the  iTicdiiim  of  a  Jodge  of  the 
Court,   was    applicdble  as  a  law  of  the  land.      I'his  is  not  only  « 
corred.  dodrine,  fo  far  as  re fpeds  William  Penn  and  the  fettlrrs, 
but  it  extends   to  every    fettlcment  on    the    continent  ;  as  a 
proved  by   the    contemporary  writers.      Tucker's  Bbckitone,  a 
•work  chat  does  honor  to  America,  and  adds  dignity  to  icicnce, 
not   only  gfcs  to   a    recognition  of  the  common    law,    fo  far 
as  it  is  applicable  to  this  country, '^ut  he  fays  exprefsly  in  his  [  1(1 
vol.  note  E.  P'lges  381,  2,  3,  4.     (Sec  app-ndix,  note  W  page 
27.]     As  I  Ihall  have  occalion  to  refer  to  that  celebrated  doc* 
trine,  as  ii  is  laid  down   in  pige  380  of  this  volume,  wheie    he 
fays,  that  incidents  had  given  rife  to  the   opinion  that  the  com- 
mon law  is  not  only  applicable  to  the   feveral   Qates,   but    the 
federal  government   is    regulated    by   it — [reads.]       (See    sp. 
pendii:,    note  S.   page  26.)     I  Qiall  only    read    thofc    things  fo 
far  as  refpcds  the  prefcnt  fcnpe  of  my  argument.     Then  fo  far 
as   refpects  the  opinion  of  Judge    Black'tone,   Mr.    Tucker  re- 
futes his  argumciit,  that  this  country    is    to  be    co.-»fidered  3s  a 
conquered  country  ;  and  he,  in  a  very  able  manner,  takes  a  view 
of   the    applicability   of  the   Englilh   laws  to  the  colonies.     I 
ihall  read  ii  few  palTagcs  on  this  fubjed.— (^5e£  appendix,  page 
75,  /.  S.J 

I  turn  to  the  note  affixed  by  Chief  JuQice  Kinfey,  to  hit 
edition  of  the  laws  of  Penni'ylvania— [  1ft  flate  laws.  (See  ap- 
pendix, note  L,  L.  page  44.]  He  publiflicd  his  edition  for  the 
convenience  of  thoic  who  were  interefted  in  landed  property, 
and  for  a  hiflory  of  the  laws  of  the  country  ;  he  gave  au  ac- 
count of  all  oblolete  laws,  and  at  the  fame  time  remarked  on 
the  nature  of  thoCc  laws.  (Here  Mr.  Dallas  read  the  extrad.) 
Now,  at  that  early  time  of  day,  it  was  declared  that  the  com- 
mon law  of  England  was  in  force  in  Pennlylvania,  unlefa 
where  it  was  altered  by  the    ads  of  alTcmbly, 

In  the  cafe  of  the  U  States  ©5.  Worrell,  in  the  Circuit  Court 
of.  the  Pennfyivania  diftrid,  it  was  agreed  that  little  fliould  be 
faid  on  either  fide,  but  after  fome  obfervations  on  the  part 
of  the  oppofing  coHnfel,  we  thought  it  our  duty  to  enter  aiorc 
largely  into  the  merits  of  the  cafe.  The  prefidirg  Judge  of 
the  Circuit  Court  of  the  Pennfy ivania  didrid,  Mr.  Chiife,  was 
fo  fatisficd  with  the  nature  of  the  argument,  that,  after  I  had 
concluded,  he  flopped  Mr.  Levy,  and  faid  he  had  no  neceffity 
for  going  further,  as  he  was  perfedly  convinced.  In  that  cafe, 
he  h.ippcned  to  differ  with  Judge  Peters — L2d  Dal.  rep.  384.] 
(See  appendix,  note  H  S,  page  72.) — reference  to  the  judicial 
ads  is  this  :  the  ad  of  Congrefs  has  a  ff-dioii  declaring  that 
wherever  the  laws  of  the  feveral  dates  apply,  thfv  flia!!  be  the 
rule  of  decilion  in  the  general  Courts.  Mr.  Pi-ters  differed 
from  Mr.  Chafe  in  opinion  fo  far  as  rcfpecird  the  cominoii  law 
being  veded  in  the  U.  S.  Courts,  but  net  as  to  the  recogni- 
sion  of  the  commen  law  by   the   fcveral    Sta:es.     It  ma v  be  a 


defefi  in  the  law  eftjibliniiug  the  Courts,  tliat  commou  law  jui 
rifdi£\ion,  in  criminal  tafrs,  has  not  been  given  to  the  Courts 
of  the  UniteJ  States.  ?,ir.  Cliafe  was  clearly  of  opinion  that 
the  Courts  of  the  United  States  were  vt-ttcd  with  the  powers  of 
the  common  law.  Ic  would  be  a  happy  conlideration,  if  this 
3udge  had  acled  fo  prudently  in  all  his  judicial  proceedings. 
No  lawyer  would  have  reafon  to  complain.  But,  ^vhatcvef 
may  be  the  fate  of  the  preCent  enquiry  into  his  judicial  condudt, 
he  has  always  been  remarkable  for  the  quicknefs  of  his  percep- 
tion, and  the  foundnefsof  Iiia  judgment. 

Further  to  prove  that  the  common  lav/^  is  a  birthright  and 
inheritance,  and  adopted  as  the  belt  means  of  preferving  our 
rights  from  violation,  permit  me  to  turn  to  the  111  vol.  of  this 
edition,  page  67. 

Adjourned* 

SAME  DAY,     P.  M. 

Mr.  Dallas,  in  continuation. 

In  the  year  1782,  Mr.  Speaker,  and  gentlemen  of  the  Se- 
nate, this  l'ubjed\  was  confidered,  and  a  decifion  had  in  fuppoft 
of  the  principle  now  contended  for.  In  page  67,  reports  of  de- 
cillons  in  the  Supreme  Court  of  Pennfylvauia,  1  find  Chief  Juf- 
tice  M'Kean  ftating  the  doftrine  in  this  way — "  T  his  Hate  has 
had  her  government  above  a  hundred  years,  and  the  ilatuie  of 
embracery  has  never  been  extended  either  by  law  or  praAice, 
during^  that  peiiod.  It  is  the  opinion  of  the  Court,  however, 
that  the  common  law  of  England  has  aUvays  been  in  force  in 
Pennfylvania  ;  that  all  flatutcs  made  in  Great  Britain  before 
the  fettlement  of  Pennfylvania,  have  no  force  here,  unlefs  they 
are  convenient  and  adapted  to  the  cifcumtlances  of  the  country  ; 
and  that  all  flatutes  made  since  the  fettlement  of  Pennfylvania, 
have  no  force  here  unlefs  the  colonies  are  particularly  named.'* 
Then  at  that  time  of  day  it  was  determined  without  any  re- 
ference to  the  cafe  of  Ofwald,  or  of  Paffmoie,  that  the  common 
law  of  England  has  always  been  in  force  in  Pennfylvania — that 
it  is  a  birth-right  and  inheritance. 

So  early,  fir,  as  the  year  1718,  the  -afTembly  of  Pennfylvanisi 
fupported  this  opinion.  In  an  aift  pafTcd  that  year,  entitled  an 
aft  for  the  advancement  of  juftice,  it  is  declared  as  a  fettled 
point,  that  the  common  law  is  the  birth-right  of  Englifli  fub- 
jeds,  and  ought  to  be  their  rule  in  Britilh  dominions.  Sec.  (See 
appendix^  page  37 — note  A.  A.)  And  in  the  next  fcdion,  it 
is  enacted,  "that  all  inquefts  and  trials  of  high  treafon  (hall  be 
according  to  the  due  order  and  coiirfe  of  the  common  law, — ob~ 
fcrving  the  diredions  of  the  (latute  laws  of  Great  Britain,  re- 
lating to  the  trials,  proceedings  and  judgments  in  fuch   cafes. "_ 
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This,  fii-,  is  bcf6i'e  fhe  revolution,  that  the  people  of  Penn-i 
fylvapia  ddC'-ared  the  cptniruu  law  of  Engl  and  to  be  theif 
birth-right  and  inheritance. '  I  now  turn  to  the  recognition  of 
that  declaration  luicc  th'e  revolution.  This  is  the  acl  of  1777. 
Sir,  it  was  the  fccoud  act  paiFc-d  by  the  Legiilature  of  Penn- 
i'ylvania,  under  the  conltitution  of  1776.  Indeed  I  may  fay 
k  is  the  very  lirll  atl  of  government,  and  it  paffed  in  January 
1777.  fSee  appendix,  page  33 — 7iote  C.  G.^  So  far,  fir, 
with  rti'oeCi  to  the  ads  witii  which  the  Legiflature  of  the  co- 
tohy  formed  its  own  laws. 

■  Now,  of  what  nature  were  the  exceptions  to  this  general 
adoption  of  the  common  law — the  ftatutes  of  England,  and  the 
Legiflative  afls  of  the  colony  which  had  been  in  force  ?  [Here 
Mr.  Diillas  read  the  exceptions, — being  generally  to  ftatutes  of' 
frealon,  or  relating  to  the  llile  of  procefs,  to  laws  that  ordei? 
the  taking  of  an  oath  of  fidelity  to  the  King  of  Great  Britain, 
or  his  fucceffors  ;  or  that  acknowledge  any  authority  in  the 
heirs  or  devifces  of  W.  Penn  ;  or  that  prelcrlbe  the  number 
of  the  members  of  aiTembly,  or  the  quullficatlons  of  cleftors  ; 
or  that  command  or  dlreft  any  thing  repugnant  to,  or  inconfill- 
ent  v/ith  the  conllitution.] 

In  this  a£l  there  are  no  exceptions  to  the  principles  of 
the  common  law.  It  is  merily  a  declaratory  aft,  adapting  the 
laws    heretofore  in  praAice  to  the  new  fituation  of  the  people. 

Sir,  before  the  revolution  in  the  mofl  folemn  manner,  this 
tomrnon  law  is  claimed  as  a  birth-right  ;  and,  since  the  revo- 
lution, it  is  pofulvely  adopted  as  the  law  of  Pennfylvania.  I 
pray  the  honorable  .gentlemen,  who  oppofe  us.,  to  look  at  the 
whole  of  the  aft,  and  they  will  perceive  that  the  exceptions 
only  extend  to  one  fingle  point,  and  that  is  the  prerogative 
claim. 

In  the  fufne  book,  the  late  Ghlef  JuAice's  edition  of  the  laws, 
pag^  272,  we  find  a  law  pafi'ed  in  1780,  errfting  the  high 
Court  of  Errors  and  Appeals — ^[Here  Mr.  Dallas  read  of  this 
law,  feftions  5,  10,  and  1  1,  for  winch  see  appendix,  page  41— 
note  G.  G.] 

Thus  we  go  on  ftep  by  flep  with  the  recognition  of  the  com- 
mon law  of  Pennfylvania.  From  the  firft  day  of  the  fettle- 
ment  of  the  country,  to  the  prefent  time,  this  law  is  claimed 
ind  acknowledged  as  the  birth-right  of  the  people.  Let  us 
jur\  look  at  the  firft  epochs  of  tiie  colonial  government  by  a 
Legiflature.  In  the  firft  volume  of  the  laws,  [Dallas's'  page 
50,  We  find  that  the  aft  agalnft  rioters,  declares  "  they  fliall  be 
futiiflied  according  to  the  laius  of  England  ;"  and  in  the  fame 

E  z 


volame,  page  59,  it  Is  declared  that  writs  of  replevin  fliall  be 
grantable  by  the  jufliccs,  in  all  caics  whatfoever  where  grant- 
able  by  the  lavjs  of  England,  taking  fccurity  a^  the  said  lazi) 
directs,  Sec.  Sir,  there  has  not  been  a  linglc  ad,  or  provlfion 
todo  away  thcl'e  laws. 

Ill  the  fame  baok,  page  129,  and  alfo  in  page  98,  (101) 
fei\ion  7th,  the  principle  is  again  recognized.  The  Orphan's 
Court  ia  authorized  to  proceed  according  to  the  riilei  of  com- 
mjn  lato.  And  from  the  time  that  this  adl  was  palled,  to  tlie 
prefentday,  there  has  not  been  a  Tingle  adl  to  repeal,  or  annul 
that  authority.  It  \t  the  law  of  Pennfylvania  at  this  moment. 
All  matters  of  guardianlhip,  arc  dependant  upon  this  authority. 
In  the  lame  volume,  page  176,  fcclion  3,  it  is  declared  that 
<'  the  juftices  of  the  peace  Ihall  hold  their  fcffions  according  to 
taw,  and  as  fully  and  efFedually  as  any  juflice  of  the  peace,  juf-' 
tices  of  the  alfize,  jullices  of  oyer  and  terminer,  or  of  general 
jail  delivery,  may  or  can  do  ;"  and  in  feclion  4,  they  arc  au- 
thorized to  take  recognizances  in  the  fame  manner  as  the  juf- 
tices of  the  peace  in  Great  Britain,  may  can,  or  ufually  do— 
and  to  ilTuc  procefs  "  according  to  law." 

Now.  fir,  we  have  no  authority,  no  definition  of  the  powers 
of  the  juftices  of  peace,  except  it  be  by  a  reference  to  the  prac- 
tice in  Great  Britain.  They  are  to  be'governed  by  the  En- 
glifli  courfe  of  law.  But  we  even  find  it  enabled  in  the  late 
Chief  Juflices'  edition  of  the  laws,  page  314,  fedlion  20 — fSee 
appendix,  pcige  47,  part  of  note  0.  O)  that  maritime  offences 
are  to  be  tried  according  to  the  course  of  common  l*w.  This, 
fir,  is  fo  late  as  the  year  1780. 

Now,  fir,  I  am  travelling  hafllly  and  clirforily  over  the 
ground,  after  th^  adiiption  of  1776,  and  between  that  and  the 
conflitution  of  1790.  There  is  anstlier  authority  in  the  2d 
volume  of  the  (late  laws — (See  appendix,  page  47 — note  P.  V) 
an  act  paCfed  in  1782,  the  3d  fedtion  of  which  declares,  that  in 
determinations  of  the  board  of  property,  nothing  fliall  be  con- 
lliued  to  prevent  either  of  the  parties  from  bringing  their  ac- 
tion at  common  law. 

Many  other  inftances  of  the  rxprefs  recegnition  of  the  com- 
mon law,  might  be  adduced  ;  but  I  trail  I  have  read  enough, 
to  remove  all  doubts  that  might  exlll:  on  the  fubje£l. 

Let  us  now  refer  to  the  ertimation  in  which  this  common  law 
is  held  by  other  ftates  ;  and  I  pray  the  attention  of  the  hono- 
rable Court,  in  order  to  lillen  to  tlie  fentiments  they  have  ex- 
prffTed  in  their  conllitutioiis.  In  the  conftitution  of  New  York, 
article  55 — in  the  conftitution  of  New  Jerfey,  fed\ion    22 — ia 
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tilt  connitntion  of  Delr.v.'are,  aiticle  8,  fc£\ion  10— in  the  con« 
nitution  of  Maryland,  fcftion  3 — [Mr.  Dallas  read  all  tiiefe 
authorities,  for  which  CSee  appendix,  pa^es  69  and  70 — note 
E,  5. J  "Now,  fir,  what  is  the  language  expiefTecl  by  all  thcfe 
flares.  In  every  cafe,  there  is  acknowhclgmant  and  adoption 
of  the  common  law.  And  now,  fir,  will  the  gentleman  be  able 
to  fhew  us  any  thing  in  any  one  of  thofe  conllitutions,  reflridl-. 
ing  the  right  of  trial  by  jury  ? 

I  will  not  detain  the  Senate  with  many  more  inflances  whicli 
I  could  produce,  but  will  merely  refer  to  the  conltitution  of 
Teneffee,  which  was  made  at  a  time  when  they  had  the  full  be- 
nefit of  experience,  and  an  opportunity  of  reviewing  other  con- 
nitutions.  This  conditution  is  bottomed  as  it  were  upon  that 
of  Pennfylvania,  and  indeed  it  is  very  much  to  the  honor  of 
the  people,  who  in  1790  framed  the  conftitution  of  Pennfylva- 
nia, that  all  the  conftitutions  fince  that  time  have  zdopted  its 
principal  featUTCS  and  provifions. 

I  now  beg  leave  to  refer  to  the  celebrated  report  of  Mr.  Ma- 
difon.  Some  years  ago,  the  itate  of  Virginia  took  alarm  at 
the  high-handed  nieafures  of  the  adminiRration  of  the  general 
government.  They  faw  the  alien  ad\,  they  faw  the  fcdition 
a(£t,  and  other  obnoxious  laws  obtruded  upon  the  people.  Tlie^ 
faw  that  certain  influential  charafters  were  delirous,  through 
the  medium  of  a  legiflative  form,  to  fubvert  the  conllitution, 
and  to  palm  upon  the  people  fomething  like  a  n:onarchy.  At 
that  time  of  day,  the  republicans  did  not  polTcfs  the  power  that 
they  now  do,  and  which  I  hope  they  may  long  poffefs.  The 
Legiflature  of  Virginia,  in  this  (late  of  things,  rcprefenicd  it  to 
the  other  dates.  They  met  with  anfwers,  fome  of  which  were 
at  leafi  indecorous.  From  every  ftate,  repuHive  anfwers  were 
received,  and  we  well  know  it  was  the  cafe  from  Pennfylvania. 
Now,  it  was  the  duty  of  Virginia  to  vindicate  the  charaAer  of 
her  Legillature.  I  believe  that  the  virtuous  and  honorable 
gentleman,  who  is  now  fecretary  of  Rate,  and  the  number  of 
wife  and  good  men  who  were  coUedled  with  him,  had  no  other 
objed  in  view  but  this,  and  tocxpofe  the  fallacy  of  the  objec- 
tions of  the  filter  ftates.  They  adted  from  pure  motives.  And 
the  report  docs  them  as  much  honor  as  it  does  him — pages  24, 
25,  27,  28  and  32.  lam  proud,  fir,  of  faying  that  this  copy- 
was  tranfmitted  to  me  by  tlie  Prefident  of  the  United  States, 
as  a  thing  upon  which  he  relied.  The  whole  of  this  celebrated 
ftate  paper,  fir,  is  worthy  of  the  perufal  of  every  man  who  is 
intcrellcd  in  the  welfare  ©f  his  country. 

The  evidence  of  the  adoption  of  tl;e  common  law  is  to  be 
cfFied  through  the  medium  of  the  Legillatures  and  the  Courts 
of  jufliec.     I  refer    again    to   Tucker's  Blackftonc,  394= — 411 
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fSee  Appendix — page  45.^     I  will  not  read  the  paffages.    Btit 
•will  refer  to  what  occurred  in  our  own  flate.      ift  Dallas's  Re*- 
ports,  74.   fSee  Appendix — pa^e  4G.J     The  queUion  arol'c  in 
the  trial  of  four  Italians  for  the  murder  of   Captain    Pickles. 
The    Court  afligned  counfel  for  the  priloners,  who  moved  for 
an  award  of  a  tales  de  mediatcte  Ungucc:.     By  a  Bridfa    ftatutp 
every  alien  is    to   be  tried  by  a  jury,  oncrhalf  of  which   to  bp 
natives,  and  one-half  foreigners.     It  became  a  queftion  whe- 
ther by  the  laws  of  Pennfylvania  that  flatute  could  be  adopted. 
This  was  in  the  year  1783,  fcven  years  after   the    condituiion 
of  1776   had    been   framed.     It  appears  that  in  a  previous  da- 
cifion  it  had  bee.n  allowed  ;  and   Chief  Juflice  M'Kean,  upon 
the  ground  of  precedent^  granted  a  trial  per  medietate  lingiiee^ 
Here,  lir,  as  in  the   cafe  of  Paffmore,   was   no  political  diffiir- 
lence,  no   oppreiTion,    no    arbitrary    condudt,  no   difpoluion   to 
amplify  jurifdidtion.     This    was   a  cafe  ot  homicide,  a  cafe  of 
perlbns    charged    with   murder  ;  but  they  were  entitled  to  the 
full  benefit  of  the  law — the  precedent  was  eflabliflied  and  mutt 
be  followed,  if  not  pointedly  abfurd.     The  decifion  was  by  one 
■who  has  julliy   received    the   contidence  of  the  people  ;  and  I 
■will   fay,   as  to    his   capacity  as  a  common-lav/-judge  and  as  $ 
man  of  ftridl  integrity,  no  man  ever  furpaffed  htm.      So   preff- 
ing  was  the  obligation  he   was  under  of  adhering  to  precedent, 
the  Judge  declared,  that  if  it  was  a  new  cafe,  the  judgment  of 
the  Court  would  have  been  different ;  but  as  it  had  been  fo  de- 
cided before,  he    confidered  it  as  obligatory  upon  the  country. 
Jt  was  an  obligation  of  oath  and  duty. 

Now,  fir,  when  this  was  feen  by  the  country  21  years  ago, 
and  when  I  (hall  Ihew  you  that  in  the  year  1788,  the  whole 
principle  of  Paifmore's  cafe  has  been  {lri£\Iy  recognized,  where 
are  we  to  look  for  the  crime,  the  arbitrary  and  oppreflive  con- 
dudl  which  has  been  charged  upon  thofc  gentlemen  ?  Is  there 
any  error  in  law  ?  No — there  cannot  be  ;  for  both  law  and 
cuiiom  were  ftridly  followed.  If  there  is  any  error  in  j'ldg- 
rient,  let  not  the  gentleman,  as  he  values  his  legal  reputation, 
charge  it  upon  us  as  a  crime. 

Sir,  I  have  flicwn  that  my  ideas  are  not  corre£^,  not  only  as 
to  the  comnton  law,  but  as  to  its  adoption  and  recognition  in 
thisftate  ;  and  that  this  was  neceffary  for  the  fafety  of  our 
lives,  our  property,  and  our  reputation.  If,  however,  the  ar- 
gument whicli  I  have  ufed,  does  not  produce  a  convidion,  that 
the  common  law  has  been  adopted,  then  let  me  lead  you  to  the 
laws  of  Pennfylvania,  and  fliew  that  the  Legiflature  have  re- 
cognized not  only  the  common  law,  but  ex!)licitly  the  autho- 
lity  to  puiiifli  contempts.  I  will  now  confine  myfelf  to  Legif- 
lative  record,  for  an  acknowledgment  of  the  dodriiie  I  con- 
tend for.  I  will  trace  it  from  the  firft  fcttlement  of  the  coun- 
try, unto  ti'f  preftnt  day,  through  Legiflative  afts  and  folerriu 
judicial  decifions.     I  will  proceed  in  the  order  of  time. 


In  the  charter  granted  by  Charles  the  ft^cond  to  William 
Penn,  In  the  cpnduions  to  thole  who  purchafed  under  him  ;  in 
the  laws  eflablilhed  on  the  Erft  fettlement  of  the  coyntry  and 
jH  tlie  fucceffive  frames  of  government, — I  believe  three  of 
which  took  place  under  the,  time  of  tlie  colonial  admijiillration^ 
—not  one  fyllable  is  to  be  fonnd  on  the  fnbjecl  of  attachnjent 
for  contempts.  I  agree  that  there  is  not  one  word — not  a  liHi- 
gle  fyilable.  What  I  infer  from  this,  however,  fir,  is  only  a$ 
it  refpe<f\s  the  written  documents,  but  if  I  find  it  fpoken  of, 
over  and  over  again,  in  the  Legiflative  proceedings,  I  trud  that 
I  fliall  not  fail,  in  fulEcient  authority  on  this  head.  I  big  the 
gentlemen  to  remember  my  preliminary  remark — there  is  not 
a  fingle  document  extant  on  the  fubjecl  of  contempts  previous 
to  the  year  1713,  and  yet,  fir,  I  will  fliew  you  adl  after  a£l 
fpeaking  of  this  procefs  of  attachment.  Where,  then,  a™  I' 
to  tind  this  power  ?  How  is  it  to  be  undeiftood  ?  The  common 
law  gives  you  the  genus,  and  there  will  you  find  the  authority* 

There  is,  fir,  not  a  fingle  written  docuipent,  that  will  autlao- 
rize  the  language  of  the  Legiflature  upon  this  fubje<5l,  and  yet 
we  find  in  the  a£l  of  171S,  fcAion  8,  page  101,  vol.  1  of  the 
ftate  laws — (See  Appendix  to  this  book^  page  43. J 

That  the  Court  may  "  fend  tLeir  attachment  for  contempts." 
It  mufl  be  fomething  thnt  belongs  to  them  ;  it  muft  be  fonie- 
thing  that  is  infeparable  from  their  organization.  Is  it  by  the 
charter  O'f  William  Penn  ?  No.  By  feme  siEls  of  one  of  the 
thre.e\^overnments  ?  No.  By  fome  antecedent  fcOabliflunent  ? 
No.  Bui  it  is  recognijied  by  an  zCi.  of  afft'mbly.  1  am  aware, 
fir,  of  what  my  worthy  friend  may  fay — that  it  is  not  a  com- 
mon law,  but  a  civil-Jaw  jurlfditlion.  Be  it  fo.  Agreed.  This 
is  part  of  my  fyftem  of  reafoning.  How  comes  it  here  ?  How 
comes  the  civil  law  to  be  recognized  in  Pennfylvania.  In  the 
adl  itfelf,  there  is  no  recognition  of  the  civil  law.  But  as  % 
lawyer,  and  a  man  of  honor,  I  tell  you  that  it  is  adopted  here 
as  it  is  in  England,  as  a  part  of  the  common  law.  Without 
this  power,  how  can  they  execute  an  order  of  the  Orphan's 
Court  ?  Is  not  the  power  of  attachment  abfolutely  neceffary  ? 
The  honorable  the  worthy  and  intelligent  member  will  ac- 
knowledge that  fuch  a  power  is  indifpenfable.  I  am  ftire  he 
underftands  it  correflly,  and  I  know  he  has  candor  enough  to 
acknowledge  it.  If  any  man  difobeys  an  order  of  the  Court, 
he  is  liable  to  an  att;ach8ient  for  contempt.  "  Tliis  is  taking  a 
great  latitude.  Civil  liberty  is  a  great  objed.  No  man  can 
be  touched.  Trial  by  jury  muR  never  be  difpenfed  with  ;"  and 
yet  the  punifliment  by  attachment  is  eftablifl.ed.  It  is  necelTa- 
ry  and  proper. 

The  auditors  srcounts,  and  executors  accounts  are  fettled  in 
the  Orphan's  Courf^.   The  pradice  exifls  tothisday.  Yet  there 
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is  no  trial  by  jury.  Nothing  of  that  kind.  Nothing  can  be, 
done,  although  a  man's  property  may  be  fequeftered.  Now 
this  is  all  done  under  the  conditution — and  without  a  trial  by 
jury.  I  won't  dv/eil  on  it.  It  is  too  plain  to  be  mifunderdood. 
I  hope  the  Senate  clearly  underfland  me,  and  I  defy  the  hono- 
rable counfel  to  produce  a  fingle  inflance  in  which  the  Orphan's 
Court  have  this  power  granted  to  them  by  any  fpecific  written 
document.  It  is  a  thing  takt-n  for  granted,  a  necelTary  appeu- 
dage,  and  as  fuch  recognized  by  the  Lcgillature. 

In  the  fame  book,  page  261 — a  law  of  1730 — (See  Appen- 
dix to  this  ivork  page  AS)  Here,  fir,  theyfpeakot'  contempt, 
and  that  the  perfon  of  an  infoivent  debtor  ihall  not  be  again  im- 
prifoned  on  account  of  any  contempt  con)mitted  before  his  dif~ 
charge.  What  is  the  meaning  of  this  provifion.  There  muft 
be  fome  law  to  give  the  Legiflature  an  idea  of  contempts. 
Where  is  that  law  ?  Is  it  written  ?  Where  am  I  to  find  the 
tvritten  authority  for  it  ?  Will  the  honorable  counfel  Ihew  nic 
any  thing  of  this  kind  ?  No,  fir,  he  cannot.  After  having 
myfelf  pnbliflied  an  edition  of  the  law«  of  Pennfylvania,  I  have 
in  vain  learched  for  any  fuch  record  or  authority.  It  is  con- 
tempt generally,  not  any  particular  fpecies.  Where  am  I  to 
find  any  authority  for  this  ? — Mull  I  refer  to  the  common  law  ? 
Be  it  fo,  and  I  will  go  further  and  fay  that  it  is  no  where  elfe 
to  be  found. 

The  word  calls  for  an  explanation,  or  it  would  not  be  there. 
How  am  I  to  find  the  meaning  oi  it  ?  By  referring  to  their  own 
a£ls.  I  find  no  explanation  there  ;  becaufe  it  was  generally 
underftood  to  be  derived  from  the  maxims  and  cuftoms  of  the 
•common  law,  and  judicial  decifions  under  it. 

In  the  fame  book,  page  267 — (See  Appendix  to  this  work, 
page  44. J  Now,  fir,  here  is  a  provifion  for  the  punilhment 
by  attachment,  not  only  for  contempts  committed  in  the  face 
of  the  Court,  but  for  thole  committed  out  of  the  view  of  the 
Court  ;  and  even  here  the  Judges  or  Juftices  are  to  take  into 
vie\<,  reparation  to  the  parties  injured,  as  they  Ih^all  think  jull. 

After  the  conflitution  of  1776,  and  between  the  conf\itution 
of  1790,  the  fame  povver  is  again  recognized  and  ellabliflied  in 
tiie  Courts.  In  the  Chief  Jufiices'  edition  of  the  laws,  page 
291,  feilion  9 — (See  Appendix^  page  42. J  Now,  fir,  this  is 
at  a  time  when  the  conHicution,  wliich  the  worthy  manager  has 
lo  much  extolled,  and  fo  juRly  extolled,  is  in  foil  operation. 
"■*  No  man  can  be  deprived  of  his  liberty,  except  by  tlie  laws  of 
the  land,  or  the  judgment  of  his  peers.  In  trials  between  man 
and  man,  thenartif's  iiave  a  right  to  trial  by  jury,  which  ought 
to  be  htld  fricred.      'J'lial  by  jary  IliaM  be  as  heretofore."     In 
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the  year  '80,  what  do  the  Legiflature  do  ?  And  the  gentleman 
will  find  when  I  come  to  touch  upon  the  report  of  the  council 
of  cenfors,  that  it  dops  not  bear  the  allulion  which  he  has  given 
to  it.  [Heie  Mr.  Dallas  read  the  yth  icdion  above  men- 
tioned.] 

This,  fir,  was  in  the  year  1780,  and  what  did  the  Legifla- 
ture do  then  ?  They  authorized  an  auditor  of  accounts,  to  call 
before  him,  not  only  the  accountable  perfon,  but  every  perfon 
Avhom  he  thought  could  give  information  on  the  fubjedt.  Upon 
mere  fufpecion  ot  a  knowledge  of  any  thing  concerning  the  bu- 
finefs  before  him,  he  could  call  you  from  your  houfe  on  the  banks 
of  Sufquehanna,  and  me  from  my  houfe  in  Philadelphia.  He 
poffeffed  this  power  by  law,  fir,  under  the  conftitution  ;  and 
1  don't  think  that  the  council  of  cenfors  eve/  complained  of  it. 
And  where  do  they  get  the  idea  of  contempts  ?  Where  do  they 
borrow  it  from  ?  The  conlVitutlon  under  which  the  Legiflature 
aiSted,  provided  that  "  trial  by  jury  Ihould  be  as  heretofore." 
Yet  thefe  auditors  had  the  power  by  law  to  punifh  contempts 
by  attachments,  wiihoiit  a  jury.  The  Legiflature  gave  it  to 
them.  How  could  they  do  it  ?  Let  us  fay  it  was  an  error  in 
judgment,  of  the  Legifl:i!:ure.  Will  the  gentlemen  accept  of  thae 
compromifc  ?  But,  lir,  when  I  find  that  inflrument  receive  the 
fanction  of  the  fages  of  the  country — when  I  find  attached  to  it 
the  venerable  name  of  Franklin — when  I  fee  all  this  ;  and  when 
I  fee  a  Legiflature,  with  that  conftitution  full  in  view,  pals  a  law 
of  this  kind,  I  cannot  believe  that  it  proceeded  from  an  error 
in  judgment,  but  from  a  due  regard  to  the  adminiftration  of 
juftice.  Let  us  look  at  the  10th  feftion  ;  we  cannot  believe  ii 
was  ever  aimed  at  the  defl;ruclion  of  the  trial  by  jury  or  the 
fubverlion  of  the  conftitution  ;  and  if  it  was,  fuch  is  the  inde- 
pendance  of  our  profeffion  that  I  believe  there  would  not  have 
been  found  a  tingle  man  among  them  to  juflify  it.  *'  Sedliotv 
10.  Provided  ahoajSy  tj'c.  That  if  upon  any  fubpcena  or  fum- 
mons  requiring  the  attendance  of  any  perfon  or  peribns  before 
the  faid  auditors  as  aforefaid,  a  return  be  made,  that  fuch  per- 
fon is  not  to  be  found  within  the  proper  county,  then  ihe  faid 
auditors,  or  any  two  of  them,  may  ifl'ue  an  attachment,  and 
proceed  thereon  as  aforefaid,  as  if  fuch  fubpcena    or  fummons 

had, been  duly  ferved." 

■  I )  ' 

■  -       -    -^1     Q  f 

'' Sir, 'the  auditor  has  iffued  his  procefs  under  fufpicion  that 
the  perfon  is  poffeircd  of  certain  information,  but  provided  the 
perfon  is  not  within  the  county,  then  the  auditors  or  any  two 
of    them  may  proceed  by  attachment  and  fummary  procefs. 

G.ood  God,  fir,  are  we  exclaiming  againR  the  Judges,  whilfl 
we  fte  this  before  us  I  If  the  perfon  has  been  ferved  with  a 
fummons  and  does  not  attend  he  mull  be  iasmediat'-ly  imprifun- 
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eel.  If  be  i:s  out  of  the  county,  although  he  has  liol  teec 
lummonec!,  ths  aiiditcrs  mny  ilTiie  thelt-  attachment  aud  pro- 
ceed thereon.  Well,  fir,  what  would  be  the  confequeHce  if 
you  or  I  were  dragged  out  from  bar  homes,  perhaps  to  the  re- 
mote!t  part  of  the  Hate — no  matter,  what  might  be  the  lUuatioit 
of  ourl'eives  or  our  families.  But  fuch,  fir,  was  the  power  gi- 
■veii  by  the  Legiflature  of  1780,  under  the  c'onflitutiou  of  1776. 

In   all   ccuntrtqs  where  there  is  any    importnnt    cbmmercial 

regulations    necelTary,    there  is  an  admiralty  jurifditftion. 

They  take  cognizance,  agreeably  to  common  law,  not  only 
of  civil,  but  of  criminal  matters.  This  was  particularly 
the  cafe  according  to  the  maritime  law  of  England,  When 
the  American  revolution  took  place,  it  became  necefTary  for 
this  country  to  have  fonie  maritime  regulations,  particularly 
defined.  An  admiralty  jurifdiftion  v/as  ellabliflied  accordingly, 
and  I  am  now  going  to  refer  to  an  adl  in  which  this  procefs 
by  attachment  is  allowed — an  adl  in  which  the  admiralty  had 
the  power  of  punifliing  contempts  by  i'ummary  procefs. 

I  will  not,  however  I  might  ufe  much  of  this  aft  as  applying 
immediately  to  the  fubjeft,  yet  Upon  a  cafe  of  this  Icind  and  be- 
fore thi'5  kind  of  a  tribunal,  I  will  not  make  ufe  of  any  au- 
thority but  fo  far  as  it  direilly  applies.  When  I  turn  to  the  aft, 
&  difcover  that  they  have  the  power  of  punifliing  contempts,  I 
think  it  is  a  fomething  granted  that  fuch  power  is  recognized 
under  fome  general  fyjlem.  It  is  an  authority  fuppofed  to  ex- 
ill  in  fome  previous  law,  or  in  fome  (latute  ;  but  I  cannot  find 
it,  unlets  I  go  to  the  common  law.  The  maritime  laws  are 
merely  component  parts  of  the  common  law.  Now,  fir,  I  turn 
to  what  is  laid  upon  this  fubjeft,  in  the  fame  book,  page  308. 

Sect.  1.  Whereas  it  is  neccffary  that  due  provlfion  be  made 
for  the  trial  and  determination  of  offences,  crimes,  controver- 
fies  and  fuits  within  the  cognizance  of  the  maritime  law,  and 
not  etiquirable  at  common  law. 

Sect.  2.  Be  it  therefore  enacted,  ^c  That  a  p^rfon  of 
known  integrity  and  ability  fliall  be  appointed  and  commiffion- 
ed  by  the  fapreme  executive  council  of  this  com  men  wealth, 
for  and  during  the  term  of  feven  years,  in  cafe  he  Hiall  fo  long 
behave  Weil,  by  the  name  and  ililc  of  Judge  of  the  Admiralty  ; 
•which  Judge  fliall  hold  a  Court  of  Admiralty,  and  therein  have 
Cog'.ih'.uncc  nf  all  controvcrlies,  fuits  and  pleas  of  maritime 
jui itdidlion,  not  cognizable  at  the  common  law  ;  offences  and 
crimes,  other  than  contempts  against  tbe  said  Courts  only  ex- 
cepted, and  thereupon  fliall  pufs  fentertce  and  decree  accoidVng 
as  the  maritirne  hw,  and  the  law  of  nations,  and  the  laws  of 
this  conimonweaUh  ihall  requiie. 
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'hiis  fir,  v^is  alfo  in  the  year  1780,  after  the  tbiiflitutioii  of 
1776  Was  in  I'ull  operation  ;  and  though  ladinitthat  this  is  noS 
a  court  of  record  ;  yet  this  is  an  authority  given  by  the  com- 
mon law,  h-iving  adopted  i,d.-.iiinhy  jiirifdiflion. 

I  am  nov;  going  to  {liew  you,  that  in  this  very  a£\,  power  if 
given  to  piMiifh  contempts  by  attachment.  Section  S.-^fSce 
Appt:ndixy  page  46.  J  This  is  three  years,  fubfequent  to  the 
operation  of  the  conllitution  in  1777  ;  and  to  (hew  inoft  em- 
phatically the  diflindlion  between  the  contempt,  and  the  injury 
Jone, — between  the  punifhmfnt  by  i'ununary  procefs,  and  that 
of  iiidiclments, — it  is  declared,  moreover,  that,  the  offender  (hall 
forfeit  his  (liare  of  the  capture,  and  that  it  is  to  be  recovered 
by  indidtment.  Now,  1  pray  the  honorable  Senate  to  confidef 
the  period  in  which  this  paffcd,  and  at  that  period  of  time,  th6 
faiiie  patriotic  charafters  who  framed  the  conflitution,  formed 
a  part  of  the  Legiftatuie. 

This  is  not  a  cafe,  fir,  that  was  brought  into  view  by  the 
council  of  tenfors.  This  never  met  their  cenfure.  Wh.it  then 
has  become  of  the  tortured  idea,  that  "  trial  by  jury  fliall  be 
as  heretofore  ?"  Where  is  the  idea,  that  no  man  is  be  deprived 
of  his  liberty,  without  the  law  of  the  land.  '  It  is  the  law  cf 
the  land,  fir, — but  it  knocks  up  the  gentleman's  whole  theoryo 

Adjourned  till   10  o'clock  to-morrow. 


THURSDAY,  January    17,    1805. 
Mr.   Dallas— in  continuation. 

That  I  may  as  foon  as  poffiblc  extricate  myfelf  from  the  em= 
BarralTment  that  1  now  feel,  in  confequencc  of  the  numerous 
proofs  that  prefs  upon  the  argument,  I  (hall  proceed  expcdi-" 
tioufly  in  feledling  only  thofe  ttiat  particularly  and  pointedly 
apply.  ^When  the  Senate  agreed  to  adjourn  yederday,  I  was 
reading  from  the  late  Chief  Juhice's  edition  of  the  laws,  page 
S80,  the  att  lor  eftablilhing  admiralty  jurifdidion. 

In  that  law,  fir,  the  right  of  the  Court,  to  punidi  contempts 
by  attachments,  is  recognized  as  a  pre-exi(ling  fentment.  Af- 
ter having  appealed  to  my  honorable  opponent,  fqj  the  accuracy 
of  my  remark,  that  the  power  of  attachment  is  csval  with  the 
ehablilhment  of  law  in  Pennfylvania,  as  ars  indifpenfable  ap- 
pendage ;  and  that  '.he  Legiflature  could  find  no  definition  of 
contempts,  except  in  a  general  reference  to  the  common  law,— :- 
I  went  on  to  (hew  that  the  Legiflature,  notwithllanding  that 
''trial  by  jury,  liiall  be  as  heretofore,"  had  by  exprefs  pro^ilions' 
recognized  and  giveu  their  authoiity  to  punllh   conteu.pu  \\\  &■ 

F3    ' 
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funimary  vray,  and  that  this  was  not  confined  to  the  cafe  of  of- 
ficers of  the  Court,  not  confined  to  the  cal'e  of  witncfTcs,  nat 
tonfintd  to  juries,  but  to  the  cafe  of  every  perfon  who  lliould 
be  guilty  of  auy  acis  denounced  by  the  law. 

If  a  vefTel  is  brought  into  the  port  of  Philadelphia,  the  per- 
fon bringing  che  prize,  nnud  deliver  her  up  to  the  niarfhal  of  the 
Court  of  adniirahy,  if  he  does  not  fo  deliver  her  up,  together 
with  all  the  documents  and  papers  belonging  to  l;er  ;  in  flicrtj 
it  he  commits  one  fingle  a£i  againft  the  authority  of  the  Court, 
he  has  committed  a  contempt,  and  mult  be  punillied  by  fine 
and  imprffonment.  Sir,  at  that  very  time,  and  in  the  fame 
r.d\  they  declare,  in  exprcl's  teims,  that  the  common  law  jurif- 
diflion  Oiall  have  cognizance  of  all  criminal  (ffnces,  and  that 
the  trial  (llall  be  by  j,ury  ;  and  the  judge  of  the  Admiralty,  and 
the  Jiillices  of  the  Supreme  Court,  or  any  two  of  them  can 
hold  a  Court,  for  the  trial  of  fuch  offences  by  the  common  law. 

Will  it  be  believed,  that  almoft  in  the  fame  page  of  this  a<E\, 
which  gives  the  authority  of  punifliing  contempts,  and  of  pro- 
ceeding according  to  comnmn  law,  the  fame  Legiflatuie  recites 
the  very  paffage  in  the  conftitution,  to  which  tlie  gentleman 
lias  referred  with  fo  much  confidence.  The  right  of  trial  by 
jury  is  particularly  acknowledged — Sedlions  18,  19 — ("See  Ap' 
ptndixi  page  A7.)  Good  heaven,  fir,  can  there  be  any  thing 
more  forcible  than  this  ?  In  the  very  a<ft  where  they  aufhoHze 
punifJunent  for  contempt  by  attachment,  they  authorize  the 
conliitutional  principle  with  refpeal  to  ifldid\nients  for  criminal 
offences.  Let  it  be  ftill  in  the  view  of  the  Court,  that  tbe 
puitiflnnent  for  crimiiial  offtrnces  (hall  be  by  indi<flmcnt  ;  and 
•d.ni  fliall  a  Court  ot  Admiralty,  which,  according  to  law,  is  not 
it  Court  of  record  be  invefled  with  the  authority  of  puniOiing 
by  fumm.ary  procefs  ?  Is  it  poffible  that  that  Court  fbould  be 
invelled  with  it,  unlefs  it  was  with  the  view  of  protecting  its 
own  proceedings  from  injury  or  iiifult. 

This  ad\  of  1780,  was  in  force  at  the  time  of  the  council 
of  ccufors.  The  manager  has  brought  forward  their  repoit.  1 
beg  him  to  refer  again  la  that  autliority.  Let  him  ftc  how  far 
it  will  avail  hiin. 

So  far  as  refpcftcd  the  fhip-carpcnters,  the  council  of  crnfo'rs 
comp^ained  that  this  wos  bringiag  the  Admiralty  Court  cn 
llioir,  and  ought  not  to  be  tolerated  ;  but  thtn  there  is  no  r om- 
}>Uint  of  this  kind,  fo  far  as  reipeils  tiie  authority  to  punilh 
out-door  contempts.  Not  a  fingle  word  is  uttered  by  the  coun- 
cil of  cenfors  on  this  head. 

But,  fir,  we  perceive  ftill  further,  that  the  power  of  fumma- 
ry  procefs,  of  punidiiiig  contempts    by    imprifoHmcnt,  is  vefetf 
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even  in  a  mlmflerial,  an  executive,  an  accounting  officer.  This 
power  is  veiled  in  the  coinptroUer-general  of  Pennfylvania — 
(See  Appendix  page  47  —  Note  Q^Q^y  Now,  gentlenifn, 
permit  me  to  afk,  where  do  we  find  a  definition  of  the  word 
contempt,  as  fiifl  ufcd  in  a  legal  feafe.  It  is  certainly  a  word 
■whofe  meaning  is  fomewhere  to  be  found,  or  it  would  not  have 
l)een  fo  frequently  introduced.  Arc  we  to  refer  to  any  Hw  of 
Pcnnfylvania  ?  No.  Can  we  find  it  in  any  Qatute  ?  No.  VVa 
arc  to  look  for  it  in  the  commo\i  law  alone. 

This  power,  let  it  be  flii!  kept  in  mind,  is  a  poweT  given  after 
the  conRitution  of  '76,  which  declared  that  no  man  fhould  hz 
deprived  of  his  liberty,  but  by  a  trial  by  jury,  and  a  due  courfe 
-of  law.  It  is  a  power  given  by  the  Legiflature  of  Pennfylva- 
nia,  and  if  there  are  times  in  w4iich  the  Legiflature  may  be 
obliged  to  deviate  from  the  conftitution,  there  was  certainly 
•no  neceffity  for  fuch  a  deviation  at  this  time. 

If  the  conditution  gives  no  power  to  the  Legiflature,  the 
Leglfliture  can  give  no  power  to  the  department.  But  in  the 
cafe  I  have  juft  read,  the  Legifliture  conflruing  the  conP.itu- 
tion  and  its  provifions,  have  thought  tiiemfelves  judified  In 
giving  ths  power.  Whenever  a  principal  power  is  given  all 
the  necelT'iry  powers  are  given  along  with  it.  The  "  trial  by- 
jury  as  heretofore"  was  a  trial  of  twelve  men  upon  their  oaths. 
This  was  the  right  inteiided  to  be  preferved.  This  is  the  prin- 
cipal power,  and  it  follows,  that  any  man  who  prevents  the 
due  operation  of  this  law  fubjcdls  himfelf  to  the  power  of  pu- 
nirtiment,  insianter^  by  the  commoa  lav/. 

But,  fir,  the  learned  gentleman  may  fay,  that  the  individual  is 
not  prepared  with  legal  information.  That  it  is  not  reafonabla 
that  the  comptroller  (hould  extend  this  inftrument  of  exertion— 
that  it  is  arbitrary  and  opprellive.  Sir,  there  is  no  diftance— 
ro  part  of  the  country  to  which  his  power  is  confined.  It  is 
co-extenfive  with  the  boundaries  of  the  Hate. 

Sir,  I  am  not  wlfliing  to  enter  Into  a  compromlfe  with  the 
oppofite  counfel,  to  fuppofe  that  it  was  an  error  in  judgment  of 
the  Legiflature  to  pafs  this  law.  It  is  upon  principles,  of  pub- 
lic policy,  that  the  comptroller  has  been  velied  with  this  au- 
thority.     It  \^  nrceffary  to  the  due  adminiflratlon  of  juflice. 

Suppofe  that  the  prefcnt  comptroller-general,  and  I  believe 
■him  to  be  a  man  of  excellent  difpolition,  and  good  conduift, 
fuppofe  that  he  thinks  proper  to  fend  his  fubpcena  to  any  per- 
fon. ..  The  man  does  not  appear.  Tlie  comptroller  ilTues  his 
attachment.  He  has  only  to  fay  that  he  '*  reafonahly  fuppof- 
t\l  this  n-ian  pnlTelTed  certain  infovnution — he  did  not  anfwsr  to 
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the  fubpoina— I  have  brought  him  by  attachment— I  thought 
he  poffefled  the  information  I  wanted — But  he  does  not — 1  have 
fent  him  back, — money  out  of  pocket,  and  time  lofl."  Such 
is  the  power  of  the  comptroller,  in  obtaining  evidence  relative 
to  accounts.  This  power  we  would  reafonably  fnppofe,  is  al- 
jnoft  ample  enough  for  any  objeft  ;  but  we  find  that  it  i?  ftill 
more  exienfive.  Why,  fir,  by  the  I3ch  fe£lion  of  the  faid  a£l, 
(See  Appendix,  pa^-e  48^  if  the  party  live  out  of  the  county, 
upon  the  mere  return  of  nan  est  inventus,— th^x.  the  party  is 
pot  to  be  found, — not  that  he  has  refuted  to  attend, — -but 
pierely  becaufe  he  happens  not  to  refide  wuhin  the  precindts 
of  the  comptroller-general, — the  comptroller  may  iffue  his  at- 
tachment, and  proceed  thereon,  as  if  the  fummon?  had  been  du. 
ly  I'erved,     He  may  take  him  from  Pittfburg  to  Philadelphia. 

But  vfhzx  are  we  to  fay  to  a  law  almofl  equal  to  the  conftl- 
tution, — a  law  made  with  the  exp'-efs  purpol'e  of  protecting  ]i» 
berty  and  preventing  wrongful  impriTonments  ?  What  fhall  we 
fay,  if,  in  a  law  fo  iolemnly  enacted,  we  (liall  find  this  doc- 
trine of  contempts  fully  eflabllflifd,  2nd  vol.  (tate  laws,  241, 
Habeas  Corpus  aft.  This  paflVd,  Hr,  in  ihe  year  1785,  while 
the  conftitution  declared  that  riglu  of  trial  by  jury  fhall  be  as 
heretofore  and  Hiall  be  held  facred.  The  preamble  to  the  Ifl 
feftion  of  this  la>y  flates,  that  "  whereas  perfonal  liberty  is  a 
principal  blefling  derived  from  free  conftitutions  ot  govern- 
jTient,  and  certain  methods  of  proceeding  fiiould  be  prefcribed, 
ib  that  all  wrongful  reftraints  thereof  may  be  eafily  and  fpeedily 
redrefTed."  This  is  the  only  point  in  view  in  that  ft-ftion, 
i^pw,  fir,  what  does  it  fay  in  the  9th  fedion  of  the  fame  a£l : 

"  Sect.  9.  And  be  it  furlher  enacted,  Ifc.  That  if  any  cf- 
|5cer,  IherifT,  gaoler,  keeper,  or  other  perfon,  to  whom  any 
fuch  writ  (hall  be  directed  as  aforefaid,  or  any  of  his  under 
officers  or  deputies,  (hail  refufe  or  negleft  to  make  the  rcturiis 
aforefaid,  or  to  bring  the  body  of  the  prifoner,  according  .to 
the  command  of  the  faid  writ,  within  the  refpective  times 
aforefaid,  all  and  every  fuch  officer,  OieriiT,  gaoler,  keeper  or 
other  perfonj  under-oiTicer  or  deputy,  ihall  be  guilty  of  a  con- 
tempt of  the  Court,  under  the  feal  of  which  the  faid  writ  flwil 
have  iffued,  and  fhall  alfo  for  the  firft  rffence  forfeit  to  the  pri- 
foner, or  party  grieved,  one  hundred  pounds,  and  for  the  fe- 
cond  ofTcnce  two  hundred  pounds,  and  (hall  he  and  is  hereby 
made  incapable  to  hold  or  execute  his  faid  office  ;  the  faid  for- 
leivnres  to  be  recovered  by  the  prifoner,  or  party  grieved,  in 
tnanncr  aforefaid." 

Whence  are  we  to  derive  the  definition  of  contempt  as  ex- 
prefTed  in  this  law  enad\ed  for  the  fpecific  prefervation  of  the 
ijberty  of  the  ciii^en,  an<]  of  preventing  wrongs  ?     It  is  nqt  to 
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be  fountl  in  any  of  the  flatiites, — it  is  not  to  be  foun^  in  the 
afts  of  AuviiDbly.  It  is  to  be  found  only  in  the  cominan 
law. 

Sir,  there  is  fliU  more  to  be  drawn  from  this  fef^ion.  Jt  is  not 
onlv  in  the  power  of  a  Judge  of  the  Supreme  Court,  in  vaca- 
tion, to  iffue  a  writ  of  Habeas  Corpus,  to  any  ofHcer  of  thQ 
Court,  but  he  may  dire(S\  it  to  a  private  citizen.  If  he  refufe^ 
to  comply  he  is  lubjeCl  to  a  contempt,  and  fined.  What  con- 
ftitutes  the  con':empt,  fir  ?  An  out-doqr  affiiir — the  man's  re- 
fufjng  to  anfwer  to  that  writ. 

The  worthy  centleman  n-ho  fays  that  every  perfon  who  reads 
the  conRitution  mnft  underftand  it,  niufl  (hew  us  how  this  is 
reconciled  with  that  part  of  it  which  declares  that  no  man  fliall 
be  deprived  of  his  life,  liberty,  or  property  without  the  judg-- 
ment  of  his  peers  ?  Is  it  not  clear  that  where  the  principal  pow- 
er is  given,   the  acceffary  power  i?  necelTary  and  goes  with  it, 

Nov.',  fir,  let  me  carry  yon  to  the  laws  after  tlie  conflltution 
of  1790,  and  be  it  always  remembered  that  although  the 
phrafeology  of  the  two  cooflitutions  may  differ  fomewhat  as  to 
this  part  of  our  fubjecl,  yet  they  botli  mean  preciftly  the  fame 
thing- — that    every  man   shall  have   remedy  by   due   course   of 

The  law  that  I  am  about  to  refer  to  was  pafftd  in  the  fird 
feffion  of  the  Lcgiflature  that  met  after  the  adoption  of  the 
conllitution  of  1790.  The  General  AlTembly  of  that  day  was 
compofed  of  men  of  virtue  and  integrity  ;  they  were  afting  on 
oath  :  they  had  before  them  the  conRitution  which  had  jufl 
paffcd  ;  and  it  is  not  likely  that  they  would  w«fh  to  contravene 
any  of  its  provifioni'.  This  being  the  cafe,  the  managers  in 
1804  are  more  likely  to  be  mlRaken,  than  the  AfTcnjbly  of  1791. 

This  law  was  pafTed  the  !;Oth  of  March,  1791.  The  10th 
fedion  is  as  follows  : 

'<  Skct.  10.  Be  it  enactedby  the  authority  aforesaid,  That 
the  auditors  aforefaid,  on  fuggeftion  to  the  Court  of  Common 
Pleas  that  the  perfon  cr  perfons  to  be  fubposna'd  or  attached 
under  th.is  act  live  not  in  the  county  where  the  caufe  is  pending 
before  fuch  auditors,  the  faid  Court  fliall  have  full  power  and 
authority  toiffue  any  fubpcena  or  attachment  into  the  counties 
where  fuch  perfon  or  perfons  fliall  fo  refide,  and  proceed  agalnft 
fuch  perfon.  or  perlons,  in  as  ample  a  manner  as  they  may  do 
in  caufes  pending  in  fuch  Court  againft  witnelTes  or.  others, 
who  fliall  be  cor;)pellable  to    attend    in    or   he  in    cnntf^nij7t    of 
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Sir,  I  am  ndvancing  faft  to  that  j^round  upon  which  the  fa- 
br*c  of  this  profec;*cicn  is  built,  and  if  I  am  not  miftakcn  the 
fabric  will  loon  fall  over  the  ctrs  of  its  authors  and  be  tumbled 
to  the  ground.  Not  on  this  honorable  Senate  will  it  fall  ;  not 
on  the  Honfe  of  Reprefentatives  ;  not  on  the  Gomrnittce  of 
Managers  ;  but  the  lips  of  the  interefted  and  angry  individual, 
■who  is  the  principal  author,  will  fail  to  excite  attention  or  re- 
fpecl, — at  leaft  on  tljis  lubject. 

By  the  fei!lion  T  have  juft  read  the  auditor  is  empowered  to 
ifTue  his  attachment  ?  Againfl  who  ?  Againfl  any  perfon  living 
out  of  the  county  where  the  caufe  is  pending.  And  the  au- 
ditors are  alfo  cmpoweied  to  proceed  as  in  other  cafes 
of  contempt.  Now,  fir,  every  man  who  has  been  guilty  of  a 
contempt  is  co  be  punillied  by  the  only  rule  or  authority  what- 
ev«r,  and  that  is  to  be  found  in  the  pracllce  of  the  Courts  of 
law.  Sir,  I  beg  leave  to  read  this  fefllon  again,  and  the  ho- 
norable counfel  and  the  managers  are  requeued  toexercife  their 
ingenuity, — not  to  difplay  their  fophirtry,  in  giving  an  anfwer. 
[Mr.  Dallas  here  read  again  the  10th  fedlion.] 

I  will  jnd  read  the  2d  fe£\ion  of  the  fame  aiSij  to  fticw  what 
other  perfoTis  are  to  be  effeded  by  this  procefs. 

"Sect.  2.  Be  it  further  enacted  by  the  authority  aforesaid^ 
That  all  futh  auditors  appointed  by  virtue  of  thia  aft,  two  .of 
whom  ili;iH  be  a  quorum,  fliall  be,  and  they  are  hereby,  author- 
ized and  empowered  to  caufe,  by  procefs  of  fubporna  and  at- 
taciunent,  diredlcd  to  the  flieriff  or  coroner  of  the  county,  to 
come  bef'jre  them,  as  well  fuch  perfons  as  now  are,  or  hereto- 
fore  have  been,  or  fiiall  be,  commiffioners  or  treafurers  of  fuir'h 
county,  or  employtd  by  or  under  fnch  conrmillioners  and  trea- 
fwers,  their  refpecLlive  executors  or  adminidrators,  as  all  other 
prrfons  whom  i:  may  be  necefTary  to  examine  as  witncfles,  and 
alfo  ti)  compel  in  Ike  manner  the  produclion  of  all  books,  pa- 
preis,  accounts  and  vouchers,  relative  to  the  faid  public  ac- 
counts ;  provided  no  fuch  fubpccna  be  returnable  in  Icfs  thaw 
ten  days  after  the  date  thereof." 

The  Senate  will  pieafe  to  obferve,  that  this  doftrine  is  the 
■work  of  a  Legiflature,  under  the  prefent  conftitution  ;  and  if 
three  auditors,  appointed  by  the  Court,  for  a  fpecific  purpofe, 
are  to  be  entrufted  with  this  power,  what  fliould  be  the  jurlf- 
diclion  ot  a  regular  Court  of  JulVice  ? 

I  afk,  fir,  is  it  a  contempt  at  all.  that  a  nian  fhould  not  live 
in  the  fame  county  with  the  auditor  or  comptroller  ?  But  the 
pnwer  is  abfolute,  and  thev  mny  attach  snd  punifli,  although  no 
offence  is  offered  to  them. 
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Ir,  no  charter,  in  no  inflrument  entered  into  by  WiUi'arn' 
Penn  were  the  Courts  ever  direcftly  inveftcd  with  the  power  uJ 
piiniUiing  contempts  ; — but  in  tlie  Courts  of  G mimnn  Pleaa 
and  the  Supreme  Courts; — the  cafe  of  the  Admiralty  Courts 
and  of  the  Comptroller,  are  all  taken  by  reference  to  tlic  only 
article  that  can  explain  it, — tlie  Courts  of  common  law.  1  hia 
principle  is  clearly  clHblifhcd,  and  was  well  known  to  thof« 
who  framed  the  tunltitucion  of  1770,  and  to  thofc  who  franjed 
that  of   17  90. 

From  the  firQ  fettlement  of  the  country  it  bfcame  nereffary 
vliat  there  fliould  be  i'jmc  high  contrculing  authority — chattlieie 
fl^ould  be  a  Superior  Couit  to  vevife  the  judgment  of  the 
inferior  ones.  It  was  abfolutely  necefTarv  to  give  iornc  fuch 
authority.  The  Legiflature  of  Pcnnfyivania  velied  this  fo  ear- 
liy  ?.5  the  year  1722  exprefsly  in  the  Supreme  Court,  and  this 
authority  has  been  granted  and  recognized  from  time  to  time. 
They  veQed  in  the  Supreme  Court  the  fuperintending,  con- 
trouling  power,  and  gave  an  appellate  jurifuifiion  to  that  Court 
in  as  ample  a  manner  as  the  King's  Bench,  the  Conamon  Pleas, 
and  the  Excheq^ucr. 

1ft  vol.  ftate  laws,  17-3,  feflion  ]\  —  (See  Appendix^  P<^g(^ 
45. J  This  fe^lion  merely  gives  the  frame,  or  organiaaiion  of 
the  Court.  I  will  notw  r^ad  fedion  13^ — (See  Appendix^  P°S^^ 
45,  46. J  After  giving  the  inveititure,  as  to  the  iubje(i:t  of  ju- 
tifdidliou  in  appeals,  it  proceeds  to  give  the  cenforial  jurii"di£lion 
—and  then  it  goes  on,  and  exolains  in  which  way  the  general  ju- 
rifdidion  fhall  be  exercifed, — that  is,  in  the  fame  manner  as 
the  Kings'  bench,  Common  Pleas,  and  Exchequer  may  or  can  do. 

Now,  fir,  the  Legiflature  muft  have  had  the  fubii-d,  of  con- 
tempt full  in  view.  They  do  not  fay,  that  the  contempt  Ihali 
be  punidied  in  any  particular  manner — not  a  fingle  fylhtble  on 
the  fubjed — but  leaves  that  to  be  drawn  from  the  pradice  of 
the  Courts  of  King's  bench  and  Exchequer.  The  Court  is  to 
adminiller  juRice  according  to  law  and  known  pradice  ;  ail  its 
proceedings  muft  be  kepi  pure  and  untainted.  Is  it  not  indii- 
penfable  then,  that  it  Ihould  be  veiled  witli  the  power  of  funi- 
mary  procefi,  in  xl.e  fame  manner  as  the  Courts  of  Wellmiuiter. 
Hall  ?  Mi-A  not  the  Legiflature  have  had  this  in  view,  w  heii 
they  granted  the  powers  of  thole  Courts  to  the  Supreme  Couit 
of  Pennfylvania  ?  No  lawyer,  fir,  can  efcape  from  this  con- 
ftrudion  ;  and  1  am  fuie  the  honorable  counfel  will  not  tell 
us  otherwife.  He  will  acknowledge,  tliat  the  fuitor  (hall  not 
be  deprived  of  a  fair  and  impartial  hearing — that  it  is  the  duty 
ot  the  Court  to  take  care  that  he  has  it— to  be  firm  and  inflex- 
ible in  refifting  any  extraneous  matter  offered  to  thr  Court  or 
jury — and  to  punidi  bU  attempts  to  fubvcrt  the  i-AU  and  up- 
right adinininratioa  ot  law  and  j  jfiice. 
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In  the  y-eat-  1767  z  law  was  paffed,  that  modified  die  in1\I- 
tution  Cif  the  Suptf  tiie  Court,  To  as  to  prbv'ide  tor  thfe  appoint- 
ment of  a  i'oin-'th  jiiclgr,  and  requiring  the  f.iid  four  judges  t(^ 
go  to  the  ciicuitb  ;  but  as  to  the  powers  ot  the  Court  tht-y 
■were  placed  upon  the  lame  footing  as  before.  This  is  in  the  1ft 
vol.  479. 

"  Be  it  enacted,  That  ft)  mnch-  6f  the  faid  recited  a£l  of  Ge- 
ner'al  Affembly,  as  relates  to  the  Governor's  appointing  and 
conimilhonating-  three  Supreme  Judges  on'y>  and  to  the  iionii- 
nation  and  appointment  of  the  days  and  times  for  riding  to  and 
holding  the  Circuit  and  Nifi  Prius  Courts  in  the  faid  counties  of 
ChfeRer  ai;d  Bwcks  refpedtively,  Ihal!  be,  and  is  hereby  detlared 
to  be,  repealed,  null  and  void  ;  and  that  there  fhall  be  four  per- 
fonsof  known  integiity  and  ability,  commifuonated  by  the  Go* 
'irernor  of  this  province  for  the  time  beitig,  by  feveral  diRincl 
patents  or  commiffions,  under  the  great  leal  of  this  province, 
to  be  Judges  of  the  Sjpreme  Court,  one  of  wiiOin  fiiali  be 
diRinguidied  in  his  commiffion  by  the  name  ot  the  Chief  Juf- 
tice  ;  and  every  of  the  faid  Judges  fhall  have  all  the  powers, 
rights,  authorities,  jurifdidions  and  privileges,  as  are  givfn  to 
the  Supreme  Judgeb  by  the  above  recited  ad\  ot  AiTembly  ;  and 
that  the  faid  Judges  of  the  Supreme  Court  of  this  province 
fliall,  and  they  are  hereby  enjoined,  if  occafion  require,  to  g^d 
the  circuit  twice  in  every  year,  into  the  feveral  counties  V/itli- 
in  this  province,  otl  fuch  days  and  times  as  they  'hall  ilominate 
fcnd  appoint  ;  when  and  where  they,  or  any  one  of  them,  Ihall 
try  all  fuch  ifl\ies  in  faft,  as  Oiall  be  depending  in  the  faid  Court, 
and  removed  out  of  aiiy  of  the  counties  ;  and  generally  do, 
rxtcute  and  perform,  irll  and  every  fuch  a£\s,  matters  a'h'd 
things,  and  exercifr,  ufc  and  put  in  practice  ail  fuch  powers, 
authorities,  jurifdidlions  and  privileges,  as  arc  enjoined  and  re- 
quired of  the  m,  or  givtiu'  &n-d  granted  unto  thein,  in  and  by  the 
laid  recited  acl  of  General  Afrfcin'olj-.'* 

Now,  fir,  hert  wr  fitid  thttn  vefted  with  *tl  the  po^^efs.  pri- 
vilegea  and  jtitifdiftions  ■ihkt^thty  fonner^y  poffelfcd  ;  and  if  the 
power  of  puniilimg  caritemi^ts  w^^  tiercifed  by  the  Courts  of 
Kings  Bet;ch,  Common  Pleas  or  Exchequf r,  thefe  Judges  were 
Vefled  with  that  power.  "If  I  am  able  to  fhew,  (and  1  ahi  fare 
1  (hall  be  u'ule  to  doit)  that  thefe  growers  were  not  inconfillenf 
V/ith  the  conQitucion  of  177  6.  nor'tiic  conltitution  oi  1790, 
3  fhsll  then  have  cltabLfhed  fufficient  ground  for  the  fupporc 
of  ii;y  woftliv  Slid  rrffpfd\able  clients. 

Tlie  24th  frtTlionof  the  conRitution  of  1776  declares,  tliat 
•*  The  Supreme  Court,  and  the  feveral  Courts  of  Common  Pleas 
of  this  coitimonwtaith,  fliall,  betides  tlie  powers  ulually  exer- 
tifju  by  t'uth  Courts,  have  the  pov.ers  of  a  Court  of  chancery, 
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fo  far  as  relates  to  the  perpetuating  of  teftimony,  obtaining  evi- 
dence from  places  not  within  this  flate,  and  the  care  of  the 
perlons  and  eftates  of  thofe  who  are  non  compotes  mentis,  and 
fuch  other  powers  as  may  be  found  necell'ary  by  future  general 
aflemblies,  not  inconfiPvent  with  this  conftitution. 

In  the  very  firft  important  ^Ci.  paffed  fubfcqucnt  to  the  con- 
flitution,  in  order  to  revive  and  ellablifli  the  Courts  of  jullice, 
the  principle  is  recognized.  Ill  vol.  State  Laws,  723.  Such 
was  the  ftate  of  things,  lir,  while  the  Supreme  Court  poITcffed 
merely  a  cenforial  authority  and  an  appellate  jurifdidion. 

In  the  year  1786,  in  the  city  of  Philadelphia,  it  was  found 
that  the  bufinefs  of  that  great  commercial  capitol  had  augment- 
ed fo  much  and  produced  a  confequent  increafe  of  fuits,  that 
the  Courts  of  Common  Pleas  were  unable  to  perform  their  du- 
ties without  much  delay  and  inconvenience.  It  was  at  this 
time  that  the  Legiflature  wifely  provided  that  the  Supreme 
Court  (hould  be  invefted  with  an  original  jurifdidion  in  cafes 
of  fifcy  pounds  and  upwards.  2nd  vol.  Laws,  page  402,  fed.  4. 
(See  Appendix,  page  48.^  Here,  lir,  we  find  them  again  veil- 
ed with  the  power  of  attachment  and  every  other  neceffary 
procefs. 

Now,  what  fays  the  conditution  of  179C?  Article  5,  fcc- 
tion  6.  "  The  Supreme  Court  and  the  feveral  Courts  of  Com- 
mon Pleas,  fhall,  befidc  the  powers  heretofore  ufually  exercif- 
ed  by  them,  have  the  powers  of  a  Court  of  Chancery,  fo  far 
as  relates  to  the  perpetuating  telVimony,  the  obtaining  of  evi- 
dence  from  places  not  within  the  ftate,  and  the  care  of  the 
perlons  and  eftates  of  thofe,  who  are  non  compotes  mentis  :  and 
the  Legiflature  fhall  vett,  in  the  faid  Courts,  fuch  other  pow- 
ers, to  grant  relief  in  equity,  as  (hall  be  found  necefTary  ;  and 
may,  from  time  to  time,  enlarge  or  diminilli  thofe  powers,  ov 
veft  them  in  fuch  other  Courts  as  they  Ihall  judge  proper,  for 
the  due  adminiftration  of  juftice."  ^ 

Now,  fir,  if  I  fliall  eftablifh,  to  the  fatisfadion  of  this  ho- 
norable Senate,  that  the  Courts  did  exercife  the  power  of  at- 
tachment, by  fummary  procefs,  almoft  in  the  very  face  of  the 
convention  that  formed  that  conllitution — that  Ofwald's  cafe 
was  not  only  known  but  dirciifTtid  in  the  convention, —  and  if  I 
prove,  by  a  feries  of  events,  that  this  power  has  been  exrrcifed 
and  acknowledged, — I  truft  that  I  ftiall  be  able  to  obliterate 
from  your  minds  every  particle  of  doubt,  if  any  can  poffibly 
exift,  of  its  being  a  legal  and  conltitutional  power.  Would  it 
not  then  be  unconditutional  to  deprive  the  Supreme  Court  for 
a  fmgle  moment  of  this  right  ? 

G  3 
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But  1  will  now  go  on  to  fliew  that  the  Leg'iflatuie, immediate- 
ly after  the  adoption  of  the  confiituiion,  fo  far  from  attempting 
to  abridge -iny  powers  of  the  Supreme  Court,  recognized  them 
in  the  fullell  extent  :  In  3d  vol.  State  Laws,  pag^e  92,  *'  Seft.  U 
Be  it  enacted,  ifJ'c.  That  the  Supreme  Court  Ihall  be  edablifh- 
■  ed  in  the  fame  manner,  and  with  the  fame  powers  as  it  hath 
been  heretofore  eilablithcd  by  the  laws  of  this  commonwealth, 
conrillently  with  the  provilions  made  in  and  by  tiie  conftitution 
of  this  ftate." 

Sir,  it  was  difcovered  tliat  another  reform  became  neceffary 
in  the  judiciary  fyikm — iliat  it  was  incompetent  to  the  gene- 
ral admiiiidration  of  juRice.  Accordingly  the  Circuit  Court 
■was  elinbliflied.  This  Court  ca/ries  the  authority  of  the  Su- 
preme Court  into  the  counties,  only  thst  the  Judges  have  the 
lame  powers  wfien  fitting  in  a  Circuit  Court  as  in  Bank, — and 
when  fo  they  hitve  the  power  of  puuifliing  contempts. 

This,  fir,  was  after  the  conftitution  of  1790.  It  is  as  late 
as  the  year  1799  ;  it  was  pafTed,  I  may  f.iy,  almoft  by  the  fame 
LegiflAtive  authority  that  are  now  fitting  here.  4th  vol.  Laws, 
page  562.  This  aiSt  declares  that  "  Circuit  Courfi  are  to  be 
held  by  the  Judges  of  the  Supreme  Court — Appeals  to  be  fuf- 
tained  in  thofe  Courts  from  theRegifter's  and  Orphan's  Courts, 
except  in  Philadelphia  county,  and  the  faid  Circuit  (^ourt  to 
iffue  writs  of  certiorari,  habeas  corpus,  and  all  other  remedial 
and  all  other  writs  and  procefs  grantable  by  the  faid  Juflicei 
by  virtue  of  their  offices,  excepting  writs  of  error,  and  certi- 
oiari    after  j;udgroeuca,  orders   or  decrees  given  or  obtained." 

In  the  4th  feflion  it  is  declared  that  the  Judges  of  the  Su- 
preme Court,  while  holding  any  Circuit  Court,  are  to  have  the 
lame  powers,  and  in  as   ample  a  manner  as  if  fitting  in  Bank. 

Seaion  Sd  of  the  fame  aft,  after  providing  for  the  testt 
and  general  return  days,  ftates  "  That  every  day  of  the  faid 
Circuit  Courts  il:all  be  good  return  days  of  procefs  for  fummon- 
ing  and  obliging  witnelTe.s  to  appear  and  give  teflimony  in  faid 
Caijrt,  and  fummoning  and  enforcing  the  appearance  of  Jurors 
to  try  iffucs  tlKreiai,  punifliing  contempts  hy  attachments.,  and 
fuch  other  writs  and  procefs  as  the  faid  JuUiccs  iliall  deem  ne- 
ceffary  for  the  advancement  of  jullice." 

.There  you  have  provifion  for  puni{l.ing  contempts,  and  o£ 
punilhing  thofe  contempts  by  attachment.  This  ran  never  be 
tonftrued  to  relate  to  fuch  contempts  only  as  are  committed  in 
the  face  of  the  Court — it  nuift  extend  generally  to  all  con- 
tempts. No  Lawyer,  no  man  of  coranioa  icnfc  can  otherwiCc 
uudcrftand  it.. 
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I  now  a{k,  £r,  does  not  the  fabric  begin  to  totter?  Is  not 
the  foundation  beginning  to  ftiake  under  the  feet  of  the  hono- 
rable manager  ? 

The  Judges  are  to  have  the  fame  powers  as  when  fitting  in 
Bank.  And  how  are  thefe  powers  to  be  exerclfed  ?  According 
to  the  rules  of  law  in  King's  Bentli,  which  gives  ample  au- 
thority to  puniTh  all  offences,  and  particularly  contempts. 

Sir,  I  have  the  mofl  perfect  refpe£l  for  the  conflituted  au- 
rthorities  of  our  country.  I  fhall  always  conform  to  tlicir  wil! 
when  duly  expreflfed.  Bat,  fir,  npon  a  conflitutional  quel\lon, 
where  the  Lcgiflature  are  bound  by  the  confUtution,  they  are 
to  look  into  that  inllrument  for  tliC  authority  by  which  they  are 
to  be  governed  in  their  condu<fl  ;  and  if  they  can't  find  foine 
particular  authority  to  aft,  they  have  no  riglit  to  acl  at  all. 
So  far  as  rei'peclsthe  Legiflatiire  the  powers  are  defined.  They 
are  exprefsly  laid  down  iii  the  conQitution.  But  fo  far  as  rc- 
fpedls  the  Courts  their  powers  are  almoll  Indefinite,  except  as 
to  the  common  law.  They  are  to  explain  the  adls  of  the  Le- 
giflature,  and  they  are  to  explain  them  according  to  the  com- 
mjin  law — by  the  general  principles  of  the  common  law — and 
this  common  law  is  to  be  their  guide  in  the  performance  of  all 
their  official  duties. 

The  Leglflature,  before  the  conflitution  of  TG,  had  no  dele- 
gated authority  to  punifh  contempts.  After  that  conflitution 
they  had  no  fuch  authority  exprefsly  given  to  them.  Nor  un- 
der the  conftitution  of  1790  is  any  fuch  power  declared.  They 
have  authority  to  expel  members  for  diforderly  behavior,  to 
compel  the  attendance  of  abfent  members.  But,  fir,  the  Le- 
glflature are  to  have  all  the  powers  that  are  nccefTary  to  the 
Legiflative  authority  of  a  free  people — and  is  it  not  necelfary  that 
they  (hould  proteA  their  own  body  from  infult  ?  So  far  as  relates 
to  contempts  committed  in  the  face  of  the  Leglflature  this  Is 
juflified  by  principles  of  felf-defcnce.  But  how  do  they  get 
the  authority  to  punifli  contempts  out  of  their  view  ?  They  are 
to  have  all  the  powers  that  are  necelTary  to  the  Leglflature  of 
a  free  people.  But  no  man  can  be  deprived  of  his  liberty  ex- 
cept by  the  judgment  of  his  peers  and  the  law  of  the  land. 
How  is  this  to  be  reconciled  ? 

But,  fir,  we  fliall  find  that  this  neceffary  power  has  been  ex- 
erclfed in  almoft  every  flage  of  Legiflative  .proceeding.  ' 

Before  the  rtvolutlon  Mr.  Moore  and  Dr.  Smith  were  called 
upon  for  having  written  an  impudent  letter  to  the  Legiflature. 
They  were  brought  before  the  Houff,  examined  and  fent  to 
jail.     This    was   before   the    revclution.     What  has  happened 
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fjnce  ?  I  well  recollefl  the  cafe  of  Mr.  Nicholfon,  "who  wrote 
a  letter  to  Houfe  in  which  a  member,  Mr.  Conrad  Ihrie,  was 
fpoken  of  iu  very  free  terms.  Mr.  Nichclfon  was  alfo  foolifh 
enough  to  publifti  this  letter.  The  Houfe  called  him  before 
them.  They  made  him  do  almoft  every  thing  but  go  on  his 
Icnees.  They  obliged  him  to  make  the  nioft  ample  conctffions. 
And  this,  fir,  was  not  a  contempt  committed  immediately  in 
the  face  of  the  Legiflature.     It  was  an  out-door  contempt. 

Again  we  find  the  power  exercifed  by  the  Congrefs  of  the 
United  States.  This  was  in  the  cafe  of  Witney  and  Randal, 
two  land-jobbers.  They  did  not  want  to  offer  any  affront  to 
the  Legiflature.  So  far  from  it,  that  they  wanted  to  afiill 
:lhem.  They  had  obtained  information  of  a  large  body  of  va- 
luable land.  They  applied  to  Mr.  Giles  and  other  Men:bers  of 
Congrefs,  and  opened  their  cafe.  They  faid  to  thefe  Members,  we 
havedifcovered  a  vafl  trad\  of  fine  land  ;  it  is  a  grand  fpeculation  ; 
if  you  get  us  a  preemption  right  you  fliall  have  a  fine  flice  of  it. 

Now  we  are  to  recolleft  that  bribery  is'a  crime  punifhable 
at  common  law.  Witney  and  Randal  had  whifpered  their  tale 
in  the  ears  of  a  dozen  of  the  Members.  When  one  Member 
mentioned  it  to  another  he  was  told  that  the  fame  offer  was 
made  to  him.  The  Members  had  however  behaved  with  ho- 
nor to  themfelves  and  to  the  country.  They  had  proved  them- 
felves  above  bribery  and  corruption.  As  foon  as  the  propofi- 
tion  had  been  made  to  them,  they  had,  individually,  lodged 
the  information  with  the  Secretary  of  State.  This  was  the 
cafe  not  with  one,  but  with  all. 

Now,  fir,  -what  did  Congrefs  do  with  thefe  men.  Sir,  they 
pronounced  fentence  upon  them  and  imprifoned  them.  Was 
this  all  ?  No.  They  did  worfe,  according  to  the  oppofite  doc- 
trine of  the  worthy  gentlemen — they  mitigated  the  punifh- 
Tnent  ;  for  on  the  petition  of  Witney  and  Randal  they  fet 
them  at  liberty.  Although  we  cannot  fee  where  this  power 
•was  given,  yet  they  dared  to  excrcife  it.  The  men  having 
been  imprifoned  fome  time,  and  it  being  agreed  that  their  fpe- 
culation was  lo(\,  and  that  no  injury  could  now  refult  frowi 
the  attempt,  Witney  and  Randal  were  liberated.  Now  I  afk 
this  honorable  Court,  where  did  Congrefs  get  the  authority  of 
imprifoning  thefe  men  ?  Is  it  in  the  conditution  ?  No.  There 
is  no  fuch  power  granted  there.  Where,  then,  could  they 
get  it  from  ? 

Again,  fir, — and  here  I  am  going  to  touch  on  flippcry 
ground  ;  but  I  am  not  afraid  of  the  confequences.  I  hope  I 
fliall  be  underfiood,  as  offering  nothing  to  wound  the  feelings 
of  the  Committee  of  Grievances  or  the  Houfe  of  Reprffenta- 
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tlves.  I  never  intend  it.  But  I  wi(li  to  know  wlietlier  the 
Coininittee  of  Grievances  bave  not  exevcifed  this  power  of  at- 
tachment ?  And  if,  ill  doing  this,  th?y  have  erred  in  judg- 
ment, and  expecl  foine  fympathy,  fonie  exciife,  I  truft  that 
the  Judges  have  equal  rights  of  this  kind. 

But  if,  as  it  certainly  is,  it  Is  a  neceffary  power,  where  elo 
ih-  Committee  of  Grievances  get  it  from  ?  They  get  it  from 
the  Houfe  of  Reprefentatives.  Whence  do  the  Houfe  derive 
it  ?  Do  they  find  it  in  the  conQitntion  ?  Nn.  How  then  do 
they  get  it  but  by  implication  ?  They  are  to  tranfadl  their  bu- 
fiiiefs,  and  they  mufi;  have  all  T\ecelTary  powers  for  that  purpofe. 
They  are  to  procetSI  themfclves  from  inful't.  This  is  only  to 
be  done  by  their  having  the  power  to  punifli  it.  Under  this 
view  it  was  that  John  Nicl-.olfon  was  brought  before  them  ; 
and  in  the  cafe  of  Witney  and  Rnndal  it  was  necefTary.  to  make 
an  example,  to  (hew  the  people  that  the  Legiflature  fliould  be 
free  from  corruption  and  (hould  not  be  tampered  with.  A 
Legiflator  (hould  not  only  be  pure,  but  (liould  be  uafufpeded. 

I  come  again  to  the  judicial  authority,  and  to  fiiewthat  this 
power  is  at  leafl  as  requifite  to  the  Judges  as  it  can  be  to  the 
Legiflature  or  to  any  conftituted  authority  whatever — that  they 
derive  it  from  common  law — from  the  law  of  the  land — and 
from  precedent. 

In  the  year  1802  the  Judges  of  the  Supreme  Court  finding 
that  their  anceftors  recognized  this  as  the  law  of  the  land, 
would  have  been  guilty  of  a  breach  of  their  oaths  not  to  have 
complied  with  Mr.  Bayard's  demand  for  this  fummary  procefs. 
Now  I  appeal  explicitly  to  the  cafe  of  the  murderers  of  Pickle 
■where  the  decilion  of  the  Court  was  folely  on  the  ground  of 
precedent.  That  they  held  themfelves  bound  not  to  depart 
from  it  ;  and  I  think  no  perfon  now  will  pretend  to  deny  that 
the  Judges  of  the  Supreme  Court  in  1802  were  to  purfue  a 
fimilar  rule  of  conduft, — a  rule  of  condud  that  has  always 
been  fanaioned,— and  I  trufl  that  the  learned  counfel  will  be 
fo  candid  as  to  allow  that  the  Judges  were  bound  by  their 
oaths  to  a£t  precifely  as  they  have  done. 

Now,  fir,  I  will  refer  the  worthy  manager  to  the  firft  vo- 
lume of  Reports  of  cafes  adjudged  in  the  Supreme  Court  of 
Pennfylvania,  page  333,— Ofwp.Id's  cafe.  But  before  I  turn 
to  that  book  I  will  obferve  that  there  are  a  number  of  other 
authorities  and  decifions  befides  this  which  have  been  recogniz- 
ed in  Pennfylvania.  There  is  another  cafe,  antecedent  to  the 
conRitution  of  1776  and  before  the  adoption  of  the  lafl  con-  i 
flitntion.  In  April,  1789,  a  motion  was  made  for  a  rule  to'- 
fhew  caufe  why  an  attachment  fliould  not  ilTue  againfl  Andrew 
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Brown,  the  printer  of  a  newfpaper  in  Philadelphia,  and  one 
"Mitchel,  for  a  libellous  publication.  Mitchel  had  either  avow- 
ed himl'elf  or  was  difcovered  to  be  the  author.  Both  were 
brought  forward  by  attachment.  Brown  fubmitted  to  the 
Court.  Mitchel  was  heard  upon  interrogatories,  and  in  con- 
fcqucnce  of  ieveral  extenuating  circumflances,  the  Judges  mi- 
tigated the  punifiinient.  The  offenders  were  fined,  but  not 
unprlloiied. 

The  cafe  of  Bradford,  was  fince  the  adoption  of  the  prefent 
conditution.  He  publiflied  a  paper  reipecling  the  merits  of  a 
cafe  then  depending  before  the  Courc.  An  attachment  was 
iffued  ag;ilnft  him.  He  appeared,  made  the  mod  ample  atonc- 
meni  to  tiie  Court  and  party,  and  at  the  inflance  of  the  parties 
fuppofed  t3  have  been  injured  the  Court  difpenfed  with  hispu- 
nilhincnt. 

Bu:  I  have  now  to  {hew  a  cafe  which  evinces  the  purity  and 
i-ndependciicc  of  tlie  Judges  in  a  very  impreifive  point  of  view. 
I  believe  there  exifls  not  in  the  world  a  man  more  refpefted, 
nor  perhaps  more  juflly  refpcifted  than  Blfliop  Carrol.  Nor  is 
there  a  more  difcreet,  moral  man,  than  the  Catholic  prieft  of 
Pl)iladelphia.  Mr.  Oellers,  and  a  number  of  Germans  deter- 
mined to  build  a  new  church,  that  which  is  called  the  Holy 
Trinity.  They  next  determined  to  ele£l  their  priefl  and  to  pay 
him  out  of  their  own  purfe.  The  Bifhop  thought  it  was  too 
much  to  make  it  a  matter  of  eleftion  and  reprefentation,  when 
the  appointment  was  foiely  veftei  in  the  Pope.  To  this,  there- 
fore, Mr.  Carrol  remonflratcd.  He  faid  that  it  was  an  inno- 
vation upon  the  authority  and  the  rules  of  the  church,  and 
that  It  might  revolutionize  the  Pope  and  the  Citadel  Imperial. 

Mr.  Oellers  was  inveterate.  He  would  not  yield.  Mr. 
Carrol  then  ifTued  a  I'cenfe  to  another  Prieft  and  in  an  authori- 
tative manner  direded  them  to  indufthini.  No.  This  would 
not  do.  Mr.  Oellers  being  a  good  democrat  waa  determined 
that  neither  the  Pope  nor  the  Bilhop  fhould  focceed,  and  they 
r^fufcd  to  receive  him.  The  Clergyman  applied  for  a  writ  of 
mandamus,  cailtd  a  prerogative  writ,  where  a  man  is  oufted  of 
a  particular  right  iie  is  to  be  reftored  and  protefted.  It  is  ufrd 
hrif  as  it  is  in  England.  It  is  not  a  fuit.  It  is  merely  a  writ 
ci  right. 

While  thi.^  mandamus  was  depending,  and  the  right  in  fuf- 
penfe,  Mr.  Carrol  addreffcd  a  paftoral  letter  to  Bishop  Oellers 
— 1  beg  his  pardon,  Mr.  Oellers — The  Bifhop  addreffed  a  let- 
ter to  Mr.  Oellers,  reproaching  him  and  the  veftry,  and  pour- 
ing upon  them  all  the  thunders  of  the  church.  The  Bifliop, 
conceiving  that  lie  only  did  a  fcrvice  to  the  Church  of  Rome, 
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dircAed  alfo  that  they  ftiould  be  excommunicated  aud  ptibiicly 
denounced. 

Mr.  Oelleis  and  the  others  applied  for  a  rule  to  fliew  ranf<-. 
And,  fir,  the  rule  to  (hew  catife  was  granted  at  once,  although 
Bifliop  Carrol  rcfidcd  in  Maryland.  He  might,  fir,  have  paid 
no  attention  to  it.  But,  upon  that  being  communicated  to 
him,  he  didn't  think  it  riglit  to  avoid  a  Court  of  Jullice — like 
a  virtuous  man,  he  refpefted  the  laws — he  came  to  PliiladeU 
phia,  and  he  and  tlic  Clergymen  who  were  inflrumental  in  the 
tranfatlioii  were  all  brought  before  the  Court. 

Sir,  there  were  not  gentlemen  more  refpeflablc  in  the  com- 
munity than  were  thefc  gentlemen.  It  was  not  pofilble  for  the 
Court  to  fuppofe  that  they  would  be  wilfully  guil  y  of  a  con- 
tempt of  the  laws  or  the  Courts  of  Jullicc.  But  the  Court; 
RcSled  from  a  pure,  unfophiUicated  fenl'e  of  public  duty.  They 
paid  n«  refpeft  to  pcrfous.  The  congregation  employed  learn- 
ed counfel.  The  Bifliop  alfo  employed  public  counfel.  But 
there  did  not  appear  the  leaft  difpute  of  the  power  of  the  Court  to 
prefecute  in  that  way.  The  paflora!  letter,  the  denunciations, 
the  thunders  of  the  church  were  proved.  There  remaine^ 
nothing  to  eftablilh  the  contempt ;  but  as  a  miiigation  it  w»5 
urged  by  Bifliop  Carrol  that  when  he  wrote  his  letter  he  ncv^f 
had  heard  a  fingle  word  of  the  mandamus. 

Were  the fe  worthy  gentlemen  immediately  difcharged  ?  No> 
fir.  Not  at  once.  The  Court  hcli  the  fubjedl  under  ;idviic- 
nient ;  and  in  the  mean  time  the  difpute  was  adjulled  and  with- 
drawn by  the  parties. 

Thefe  worthy  gentlemen,  although  there  appeared  ap^ainfl; 
them  not  the  leaft  Ihadow  of  intention  to  commit  any  otfcnce, 
mull  and  would  have  been  punifhed  for  the  contempt,  liad  hot 
the  fuitors  become  fully  fatisfled.  This  is  not  diredly  a  par- 
rallel  cafe  with  that  of  PafTmore  ;  but  1  merely  f\ate  it  to- 
ITiew  the  junfdiilion  of  the  Supreme  Court,  and  the  iiidepen- 
dence  with  which  the  Judges  exercife  it.  Look  at  thefc  meo 
brought  before  the  Court,  in  the  face  of  the  country  and  of 
the  world— men  of  opulence,  refpec\ability  and  influence, — .• 
men  who  had  not  knowingly  done  wrong.  They  were  fuppl'ied 
•with  able  counfel.  Yet  there  was  not  a  fmgle  word  of  quef- 
tion  on  the  fubjecl  of  the  contempt,  nor  of  the  right  of  the 
Court  to  proceed  by  attachment.  Is  there  not,  fir,  in  this, 
iomething  fuperior  to  all  that  ingenuity  can  invent,  or  fophiflry 
fuggeft,  relative  to  the  queition  before  us  ? 

Agaip,  fir,  we  find  the  cafe  of  the  commonwfaUh  ngainft 
Rolph,  an  officer  of  the  debtors  apart m •_•  n • .     in    '.hut    depart- 
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ment   there  are  always  a  great  many  unfortunate  men  in  want 
of  advice  and  'wh.i  are  not  able  to  pay  for  it.      They  generally 
apply  to  the  young. 'r  p^.rt   of  the    profcilion,   whofe  hearts  are 
Dufaced   by  pradice,  and  flowing  with  the  milk  of  human  na- 
ture,  who   frequently  give  their  advice    and  fervices    without 
fee.      One  of  the  unfortunate  obje£\s  applied  to  a  young  man, 
jull  entering  into  the  profcfrion.     The  young  man  went  to  the 
prifon  and  demanded  admiffion  lo  his   client  ;   Rolph  told  him, 
he  would   not   let  him  in.      He  remonftrated  with  him,   but  he 
was  obiliriate  ;   and  again  refufed.      Finally,   he  was  obliged  to 
depart  without  feeing  the  unfortunate  man   who  had  fent   for 
him.     This  was  dated  to  counll'l.      What  was  to  be  done  ?   It 
■^vas  Mr.  Edwaid    Tilghman    who   I    underftand  applied  to  the 
Court    for   a  rule  to  (liew  cauie  why  an  attachtwent  (hould  not 
iffue  agaifld  him  for  a  contempt.     What  did  Rolph  do  ?  Why, 
lir,  on  the    day  on  which    cauie  was  to  be  fliewn,   why  the  at- 
tachment (hould  not  iilue,   he  came  into  Court  with   his  attor- 
"ney,  1  believe  it  was    Mr.  Gadwaliader,  and  did  make  fuch  an 
atonement,  not  only  to  the  young  man,  the  injured  party,  but 
to  the  profeflion  generally,  as  to  induce   the  Court,  with    the 
confent  of  the  profecuting  party,   to  proceed  no  farther  againft 
him.      In  the  cafe  of  Bifliop  Carrol,  the  Judges  adled  from  the 
tame  motive,  and  were  governed  by  the  fame  confidcrations. 

There  is  another  authority  to  which  I  fliall  refer  before  I  pro- 
ceed to  Ofwald's  cafe  ;  it  is  in  the  ads  of  Congrefs.  Now,  fir, 
I  know  that  our  municipal  laws  are  not  formed  in  purfuance 
of  the  conlfitution  of  the  United  States,  yet  it  never  can  be 
derogatory  to  this  Legillature  to  connder  the  Legiflitive  and 
Judicial  proceedings  of  tlte  United  States  as  worthy  of  their 
attention.  The  diflribution  of  the  judicial  authority  of  the 
United  States  is  veiled  in  Congrefs,  by  the  conflitution  of  the 
United  States,  pretty  much  in  the  fame  manner  ai-  tiiat  of 
Pennfylvania  i's  veUtd  in  the  Legillature.  There  is  not  a  fin- 
gle  fyllable  in  the  conflitution  pointing  at  contempts  ;  but,  fir, 
when  the  firft  judiciary  ad  paflVd,  under  that  conftitution  the 
power  was  given  as  necessary  to  the  Circuit  Courts  : 

'*  Sect.  17.  And  be  it  further  enacted^  That  all  the  faid 
Courts  of  the  United  States  Ihall  have  power  to  grant  new  tri- 
als, in  cafes  where  there  has  been  a  trial  by  jury,  for  reafons 
f>'r  wliich  new  trials  have  ufually  been  granted  in  the  Courts 
of  Ihw  ;  and  (liall  have  power  to  impofc  and  adminider  all  ne- 
cell",-iry  oaths  or  affirmations,  and  to  punifli  by  fine  or  imprifon- 
menc,  at  the  difcretion  of  laid  Courts,  all  contempts  of  autl)- 
lity  in  any  caufe  or  hearing  before  the  fame  ;  and  to  make  and 
ellablilh  all  necefTary  rules  for  the  orderly  conducing  bufinefs 
in  the  faid  Courts,  provided  fuch  rules  are  not  rrpugnant  to 
the  laws  of  the  United  States." 
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Now,  Gr,  no  cnnflitutlonal  authority  appears  for  this — noth- 
ing to  authorize  the  invcitmenr  of  this  jorifdidion.  Yet  we 
find  that  is  given,  and  wc  alio  find  that  u  is  given  in  genenil 
terms,  — it  fays  every  fpecie::  of  olRmce  that  comes  under  the 
nature  of  a  contempt. 

It  is  a  remarkable  faft,  that  indepenJent  of  the  cafe  of  Mr. 
Duane,  frequent  cafes  occurred,  a?  well  under  what  is  called 
the  njidnigiit  law,  as  under  the  former  laws  for  organiziug  the 
Judiciary  of  the  United  States.  The  oiTence  of  Mr.  Duane, 
one  of  the  perfons  againfl  whom  this  procels  ilTued,  may  be 
confidered  as  proceeding  from  an  aftive  zea!  to  call  the  atten- 
tion of  the  citizens  to  their  rights,  and  to  his  anxiety  to  pre- 
fcrve  the  liberties  of  the  people;  and  vet,  though  Mr.  Duane 
was  imprifoned  for  thirty  days,  he  never  went  to  Congrefs  to 
complain — the  others  never  went  to  Congrefs  to  folicit  Legif- 
lative  interference,   or  the  impeachment  of  the  Judges, 

The  only  cafe  wherein  fuch  an  appeal  has  occurred,  is  01- 
"wald's,  which  warrants  every  principle  we  contend  for.  That 
was  before  the  adoption  of  the  prefent  conftitution.  Since 
that  time  and  before  the  cafe  cf  Mr.  PafTmore  we  fiyd  no  com- 
plaint nor  any  attempt  to  abridge  the  power  of  the  Courts  as 
to  contempts,  although  their  jurifdiftion  has:  been  operated  on 
repeatedly. 

When  Mr.  Dur.ne  was  fued  by  Levi  Hollingfworth,  in  tlip 
Dirtrict  Court  of  the  United  States,  for  a  libel,  the  declara- 
tion Hated  him  to  be  an  alien-  A  plea  of  jurifdiftion  was  put 
in  tint  he  was  a  citizen  of  the  United  States.  The  prefumptioa 
was,  that  he  was  born  within  the  limits  of  the  United  States  $ 
but  tiie  Court  did  not  think  as  I  thought,  that  the  evidence  Avas 
fufficient  to  fupport  the  fads,  and  he  was  declared  to  be  a 
Britilh  fubjedt.  After  this,  a  paragraph  appeared  in  another 
paper,  ftating  the  cafe  in  terms  highly  aggravating  to  Mr. 
Duane.  He,  in  return,  was  fo  imprudent  as  to  publidi  a 
piece  highly  cenforial  of  the  Court  and  the  Jury.  It  whs 
headed,  "  Tbe  age  of  Revolutions."  The  paper  containing 
the  offenfive  publication  was  produced  in  Court,  wet  from  the 
prefs.  1  at  once  declared  that  I  could  not  undertake  his  de- 
fence, and  Mr.  Dickerfon  afted  as  counfel  for  him  and  defend- 
ed him  very  ably,  though  he  was  obliged  to  concede  that  the 
Court  poffefTed  the  power  of  punlfliing  fuch  offences  in  a  fum-* 
mary  way.  I  was  reluftantlv  obliged  to  decline  being  of  his 
counfel,  for  fuch  was  the  henioufnefs  of  his  offence,  and  fo  in- 
jurious muf^  it  prove  to  tlie  impartial  adminlPiration  of  juOice^ 
that  I  could  not  under  a  fenfc  of  decorum  ajid  propriety  advo- 
cate the  caufe    of  the  perfun,  who  was  fo  palpably  guilty  cf  a 
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contempt.  The.  caufe  was  very  fully  and  ably  argued,  and  he 
•was  finally  declared  in  contempt  by  the  Court.  When  the 
qucflion  of  punilhment  came  forward,  there  I  had  no  cbjediion 
to  affid  him,  and  attualiy  took  a  part  in  pleading  in  excenira- 
tion.  The  ad'^  is  reported  with  great  accuracy  by  Mr.  Wal- 
lace, in  his  Pieports  of  cafes  ruled  and  adjudged  in  the  Circuit 
Court  of  the'  United  States,  f  Wallace's  Reports,  page  77. J 
The  aiguments  of  the  counfel  may  be  read  by  any  gentleman 
ill  his  chambers  ;  I  (hall  go  to  the  verdict.  (Page  100. — See 
Appendix^  note  Z.  Z.  page  66. J  Mr.  Daane  upon  this  rule 
being  inade  abfolute,  appeared  in  Court  in  difcharge  of  his  re- 
cognizance, and  on  enquiry  being  made  if  he  defired  interro- 
gatories, he  replied,  by  his  coinilel,  that  he  did  not.  I  leave 
this  cafe  to  my  colleague,  and  hope  he  will  pay  proper  atten- 
tion to  it. 


Noiv,  fir,  I  go  to  tlie  cafe  of  the  commonwealth  againfl 
Ofwald,  and  after  I  have  difcuffed  that  important  decifion,  I 
fiiall  go  to  the  confiitutional  ground,  and  I  then  think  I  can 
fafcly  lay  that  the  fatal  fabric  is  down. 

It  is  to  be  fcen  in  what  Blackftone  fiates  upon  the  fubje£l— 
it  is  to  be  fcen  in  what  has  been  the  rule  of  practice  in  the  Su- 
preme Court,  it  is  to  be  felt  by  every  man  ot'  common  fenfe, 
tiiat  every  Court  of  Juflice  mull  be  bound  by  the  precedents 
and  judicial  dLcifions  of  tiiofe  Judges  who  have  gone  before 
them.  There  mufl  have  been,  on  the  part  of  the  Legillature, 
either  an  exprefs  avowal  or  an  avowal  by  implication.  With 
this  preface  I  proceed  to  read  the  cafe,  and  1  fhall  then  go  on 
to  fhew  that  it  was  difculTed  in  the  Convention  that  framed 
the  prefcnt  coniUtution,  and  that  it  was  not  difavowed,  but 
confirmed  and  approved.  (\st  Dallas's  Reports^  319 — See 
Appendix,  note  U.  U.  page  50. J  I  lliall  read  the  whole  of 
this  cafe,  becaufe  it  applies  fo  particularly  to  the  prcfent  quef- 
tion,  that  not  a  fentence  fliould  be  loP,..  No  man  then  thought 
cf  impeaching  the  Judges  becaufe  they  declared  the  caufe  then 
pending  or  not  pending,  but  becaufe  Mr  Ofwald  thought  hini- 
fclf  aggrieved  by  an  arbitrary  fentence  of  the  Court. 

[Mr.  Dallas  here  proceeded  to  read  the  cafe,  and  as  he  pro- 
greffed,  commented  on  feveral  parts  of  it.  He  adverted  to 
the  interruptions  of  the  counfel  by  the  Chief  JuiHce,  that 
*'  there  h<id  been  no  lefs  than  three  in  this  cafe,  and  yet  that 
no  complaint  had  been  heard  like  that  which  had  been  coupled 
%v!th  tliis  profecution."  When  he  came  to  that  part  of  the  opini- 
on of  tlie  Court  which  is  defcriptive  of  a  libeller,  he  obfcrved, 
that  "  Mr.  Bayard  ought  to  be  prefcnt  to  hear  language  fo 
appropriate  ;" — on  that  part  which  iiates  that  the  Court  were 
unanlmouilj  of  opinion  that  Ofwald's  publication  amounted  to 
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a  contempt,  Mr.  Dallas  remarked,  that  "  in  that  unanimity 
would  be  found  the'  name  ot"  a  gentleman"  (Judge  Bryan) 
"  whofe  memory  would  lall  as  long  as  liberty  had  an  advocate 
in  America."  Mr.  Dnlias  furtlier  obferved,  that,  as  in  the 
cafe  of  Ofwald,  the  proof  of  the  libel  was  clearly  eftabliflied 
by  the  paper  itfelf,  fo  alfo  the  proot  againfl  PafTmore  had  been 
equally  clear  and  fatisfaiStory,  and  that  at  all  events  it  was 
jnercly  a  qiiedion  of  law.] 

Sir,  on  the  fubjefl  of  punifhment  the  venerable  gentleman 
to  whom  I  have  lately  referred,  did  not  chiife  to  declare  an 
opinion,  but  obferved  that  he  had  always  entertained  a  doubt 
as  to  the  legality  of  the  procefs  of  attachment  in  fuch  cafes 
under  the  conftitution  of  Pennfylvania.  But  the  Court  were 
afterwards  unaniinously  of  opinion,  that  it  was  not  only  a  con- 
tempt but  that  without  the  power  of  punllhing  fuch  contempts 
nc  Court  could  poCibly  exifl. 

With  refpeil  to  the  interrogatories  Mr.  Ofwald  mifuader- 
ftood  the  Judges — he  millook  the  whole  for  an  inqnifitorial 
procefs.  He  thought  chat  to  anfv/er  interrogatories  was  to  get 
from  him  fuflicient  information  to  convict  him  of  the  fadt 
charged. 

The  Court  alfo  ohferved,  that  "  the  law  upon  the  fubjeft  is 
of  immemorial  antiquity,  and  there  is  not  any  period  when  it 
can  be  faid  to  have  ceafed  or  difcontinued." 

Precifely  as  in  the  cafe  of  Paffmore,  the  rule, — the  principle, 
had  been  decided,  and  the  Court  were  compelled  to  dsterniine 
that  he  fliould  bend  to  the  Court  rather  than  that  the  Couit 
Ihould  bend  to  him. 

Never  was  there  a  doArine  more  folemnly  confidered,  nor 
more  notorioufly  known  to  every  man  in  the  pradlice  of  the 
law — to  every  Legillator  in  our  country  ;  and  what  is  Aill 
more,  Mr.  Ofwald,  in  the  general  recollection  of  his  country, 
was  highly  refpedlcd  and  elleemed.  This  cafe  was  as  intimate- 
ly known  as  any  tranfadlion  in  which  the  citizen  himfelf  was 
immediately  concerned.  On  the  28th  of  September,  Eleazer 
Ofwald  prefented  a  memorial  to  the  Legiflature,  prayin?-  for 
the  impeachment  of  the  Judges  ;  before  whom  not  only  the. 
quefiion  of  the  conilitutionality  of  the  proceeding,  but  the 
queflion  wf  the  nature  of  the  puniflinjent  was  fully  argued, 
and  decided  in  favor  of  the  conduft  of  the  Court.  And  now, 
lir,  I  turn  to  the  note  of  the  proceedings  on  that  cafe  before 
the  Legiflature.  I  refer  the  honorable  gentleman  of  counfel 
lor  the  managers  to  the  opinion  of  Mr.  William  Findley, 
when  fpeaking  of  the  fentence  on  the    point  of  imprifonment^ 
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which,  fome  contended,  ought  to  have  been  only  twenty-eight 
days,  ds  the  record  (l-ited,  that  lie  was  to  be  impritoned  for 
one  month,  without  adverting  to  the  explanatory  words  tiled  by 
the  Court.  Mr.  Findley  frankly  acknowledged,  on  this  oc- 
cafion,  that  error  of  judgoient  was  not  ground  for  an  impeach- 
ment. I  will  not  trouble  the  Court  with  reading  the  argu- 
ments on  this  part  of  the  quellion  ;  but  will  merely  ftate,  that 
the  determination  in  thnt  eale  refted  as  it  does  in  this,  until 
every  argument  in  oppoluion  had  been  thrown  down,  not  by 
legal  fubtlety,  but  by  plain  reafoning.  In  Pcnnfylvania  the 
practice  differs,  in  one  inAancc,  from  what  it  is  in  England. 
Yon  will  fee  at  once  the  diftindion.  The  Supreme  Court  ha^ 
poffeflion  of  the  caufe  the  moment  it  iffues  the  writ.  Now,  lir, 
in  England  the  pradtice  is  diffcrt- nt,  for  there  one  Court  iffues 
a  writ  returnable  to  another.  Now,  tir,  becaufe  the  writ  was 
jiTued  the  firdof  July  and  the  fecond  was  the  return  day,  there 
are  fome  gentlemen  to  whom  I  would  be  loth  to  afcribe  the 
idea  of  fophidry,  who  were  willing  to  take  advantage  of  thi? 
Jegal  fubtlety« 


Adjourned. 


SAME  DAY,  P.  M. 


Mr.  Dallas,  in  continuation. 

Precifely,  fir,  at  the  place  I  left  off  this  morning,  I  ftiall 
endeavor  again  to  engage  the  attention  of  this  honorable  Se- 
nate. I  was  about  to  read  Mr.  Lewis's  arguments  in  the  Le- 
giflature.  (Reads  Mr.  Leivis's  argument. — See  Appendix, 
page  21.)  Now,  Mr.  Speaker,  I  beg  your  attention  to  the 
arguments  and  concefTions  of  a  gentleman,  who  was  not  a 
Lawyer,  but  like  yourfelf  perhaps  a  farmer.  Surely  he  is  not 
addided  to  the  arts  of  fophidry  ;  but  a  man  plain  fpoken  and 
highly  refpefted  where  he  lived — a  man,  who,  unlefs  he  had 
Jpokcn  and  aded  as  he  did,  would  not  have  received  that  tedi- 
niony,  which  the  gentleman  alludes  to,  year  after  year,  by  his 
cle6\lon  either  to  the  State  Legiflature  or  to  Congrcfs.  Shall 
I  fay  that  I  refpecl  the  honorable  member  who  opened  iljis 
caufe,  as  I  do  Mr.  Findley  ?  That  he  profeffes  the  fame  refpecl: 
for  the  people  as  Mr.  Findley  does  ?  that  he  is  as  zealous  in 
developing  republican  principles  as  Mr.  Findley  ?  and  dial!  I 
not  fay  that  I  will  experience  from  liim  the  candor  of  Mr. 
Findley  I  Will  he  not  concede  that  this  is  the  proper  tribunal 
to  try  impeachments  for  corruption,  bribery  or  wilful  and  ar- 
bitrary infrailion  of  the  laws,  but  not  for  an  error  in  judg- 
ment— that  power  being  veded  Iblely  in  the  High  Court  of  Er- 
rors Sc  Appeals.  If  there  has  been  no  proof  adduced  of  the  Judsres 
having  been  guilty  of  thefe  offences,  no  crime  C4n  be  fuppcfti 
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to  exift.  Sir,  I  fay  the  fahric  of  this  profecutlon  begins  to 
frtll,  and  when  I  come  to  the  cor.lUtutioiial  ground,  I  lliall  find 
i:  proltrated  at  my  feet.      (Reads  a  part  of  the  opinion  of  Jilt . 

J'lndltj — see  /ippcnd:Xi  pa^e  ob-J 

This,  may  it  pleafe  the  honorable  Senate,  is  a  very  good  ar- 
g-ument,  but  not  Rridly  corrcit.  The  Legiflature  were  not  to 
enquire  at  that  tiiiie  what  was  bell  to  be  done  or  to  be  undone, 
as  lo  general  principles.  But,  as  is  the  duty  of  this  Senate, 
to  decide  whether  the  Judges  were  guilty  or  not  guilty  of  cor- 
ruption, biibery,  or  tyranuica!,  arbitrary  and  wilful  mifcondudt 
in  the  face  of  the  conlHtuiion  and  the  laws  of  the  coninion- 
wealth  ;  and  unlets  my  learned  friend  and  the  worthy  manager 
can  make  it  clearly  apparent  that  they  Hie  thus  guilcy,  they 
ought  to  bo  iaKiiedla*.ciy  dilcharged. 

[Mr.  Dallas  leie  piocetdtd  to  read  Mr.  Findley's  remarks 
fo  far  as  the  words  "  milh;kcn  jud^^meut  of  the  Cuurt."— ^(.e 
Jppendix,  page  3  5.] 

And  now,  fir,  this  is  the  opinion  of  Mr.  Findley,  a  very 
pood  man,  but  not  a  lawyer.  Mr.  Findley  thought  that  the 
Judges,  although  not  liable  to  impeachment,  had,  in  Oi'waid's 
cafe,  been  governed  by  a  miftaken  judgment.  "  Who  (ball  de- 
cide when  Doclcrs  dii'agree  !"'  fays  the  poet  ;  and  he  furniliifs 
no  anfwer.  But  lee  me  alk,  who  Iball  decide  when  Lawyers 
dif;'gree  ?  I  anfwer,  the  judges  mult  decide.  Whether  it  was 
a  matter  of  opinion  exprefTed  by  Mr.  Findley  in  debate  that 
the  Judges  were  milVakcn,  is  not  however  very  material.  We 
have  the  cafe  before  us,  and  we  neither  concur  with  Mr.  Find- 
ley that  it  was  a  millake  or  tiiat  it  would  be  a  dangerous  pre- 
cedent. If  it  is  acknowledged  by  the  Legillature  that  they  fee 
error  and  not  crime,  this  is  no  ground  for  impeachment.  We 
are  not  however  to  be  governed  folely  by  the  argument  or  hy- 
pothefis  of  an  individual.  Whatever  may  be  the  fiate  of  pai- 
ty,  whatever  ni;iy  be  the  conceptions  even  of  popular  opinion, 
the  Judges  are  to  conlider  tiie  law  as  obligatory  on  them,  and 
to  decide  accoidingly.  "  That  it  was  a  millaken  judgment, 
every  man  (Mr.  Firdley  al'edged)  who  pofleffcd  a  competent 
ihare  of  conimon  fcnfc,  and  underdood  the  rules  af  grammar, 
was  able  to  determine  on  a  bars  peruf.il  of  the  bill  of  rights 
and  conllitistion." 

Firfl  Mr.  Findley  acquits  the  Judges  of  any  corrupt  views, 
^nd  then  he  quellions  whether  the  J  udges  underllood  the  rules  of 
grammar.  1  think  1  m-sy,  without  derogating  from  Mr.  Find- 
ley's  merit,  lay  the  Judges  underdood  graiMuiar,  and  I  believe 
much  better  than  Mr.  Findley.  Nay,  I  will  anfwer  that  gram- 
mar was  much  better  under.'lood  by  the  Judges,  (I  fpeak  wuh 
deference  to   :his  body)   than  by  this  LoDorrttle  Gour:. 
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I  now  hope  I  have  gotten  to  what  I  think  is  where  my  wor- 
thy friend,  the  manager,   has  found  the  word  "  fophiltry,''  and 
I  think  the  candor  of  the   gentleman    will  induce  him   to  ac- 
knowledge it.     "  With  thele  aids  he  defied  all  the  fophiliry   of 
the  fchools  and  the  jargon  of  tl)e  law,  to  corrupt  the  explicit 
language  of  the  text ;   and  therefore  he  regretted  that  in  liken- 
ing to  the  ingenuity  of  Mr.  Lewis's  paraphrafe  his  admiration 
was  not    neceirarily    followed    by    conviftion."      Here  again  1 
find  where  the  worthy  manager  who  leads  in  this  burmefs,  has 
formed  the  ground  of  his  argument;   bat,  fir,  the  refpedtabili- 
ty  of  the  authorities  wc  have  given  muQ  render   this  plea  inef- 
ficient.     So  many  cal'es  might  be  produced  in  oppofition  to  his 
dodlrine  on  this  head,  that  they  cwuld  not  be  reduced  to  print 
in  the  compafsof  ten  thonfand  folio  volumes.     This  (hews,  fir, 
that  every  man  Ihould  allow  another  credit  in  his  profeffion  ac- 
cording to   his   merit.     The   maxim  is,  let  the  cobler  ftick  to 
his  lall.      Now,  fir,  the  very  moment  that  Mr.  Findley  leaves 
the  plain  path  that  he  lias  fet  out  on  as  a  Legillator  and  gets  to 
the  law,   he  feems  totally  lofi.     'I'here  a  ftudent  wlio   has  been 
but  fix  months   in  an  attorney's  office  would    know   better.      I 
afk  what  is  the  nature  of  contempt?   I  aflc   the   manager,  the 
Houfe  of  Repiefentatives,  and  every  man  verfed  or  not  veriVd 
in  the  law,  to  fay  as  to  the  fpecies  of  contempt   to  which  this 
fummary  procefs  fliall  be  applied  ?   Where  is  the   pov/er  to  dif- 
criininate  ?    Where  fliall  we  find  the    rule  of  diftinftion  ?  One 
•will  fay  it  (hall  be  as  to   cafes  in   the   face  of  Court  ;   another 
may  fay  to  cafes  out  of  Court.     It  applies  to  both  fays  another. 
If  this  is  the  cafe  it  is  probable  that  the  counfelfor  the  refpon- 
dents  and  I  will  difagree.      Who  fliall  decide  when  Doctors  dlf- 
agree  ?  But    who    are    to   decide  if  my  learned  opponent   and 
myfelf  difagree?   "With  the  utmoft  refpe£t  to    his   talents   and 
candor—with  the  utmoft  regard  to  that  honorable  gentleman, 
I  fay  tiiat  a  twenty-five  years  fearch  and  enquiry  have  clearly 
iuipreffed  me  with  my  prefent  opinion  of  the  law  on  this  fub- 
]ei\,  and  I  confidently  hope  that  from   his  knowledge  and  ex- 
perience he  will  be  of  the  fame  fentiment  with  myfelf.     If  we 
differ,  who  will  decide  then  ?   Suppofe  we  agree  and  the  Judges 
differ  ?  Who  will  decide  then  ?   Can  there  be  a  queftion   in  the 
mind  of  any  man  ?  Who  but  the  Judges  are  to  decide  on  quef- 
tions  of  law  ?   But  if  the  Judge?  a£l  corruptly  or  tyrannically 
in  the  performance  of  their   official   duties,  then  punidi  them 
by  an  in-peachmen:  ;   but  in   the  name   of  God    do    not  punifh 
them   bsCaufe    this   gentleman  and  I  differ  in  opinion,  and  do 
not  fay  that  error  of  opinion  is  puni (liable  as  a  crime  ?  I  trttft 
that  we  fhall  difcover  a  more  liberal  fpirit  of  toleration. 

Mr.  Findiey's  theory   does    not   agree  with  mine,  nor  with 
that  of  the  Judges. 
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"  Mr.  FIndley,  however,  admitted  that  cafes  did  exift  in 
which  it  was  necelTary  for  the  fake  of  jullice  to  empcvver  the 
Judges  to  exercife  a  fumniary  authority."  And  lb  did  the 
Committee  of  Grievances  who  generated  this  bufinci's,  admit 
that  there  were  fuch  cafes.  We  therefore  only  difter  as  to  the 
fpecies  of  cafes  to  which  the  fummary  proccfs  ought  to  be  ap- 
plied. If  we  can't  agree,  is  that  a  matter  of  crime  ?  And  if 
the  Judges  difagree  in  this  caie  with  the  opinion  of  the  Com- 
mittee of  Grievances  or  the  Houfe  ot  Reprefentatives,  in  ths 
name  of  God  is  there  any  man  of  common  fenfe  who  will  [.iy 
that  if  they  h:ive  acfled  wiihnut  corrupt,  bafe  or  arbitraiy  mo- 
tives, they  ought  tube  impeached? 

My  worthy  friend,  Avhioh  he  has  been  for  upwards  of  twenty- 
years,  turns  lawyer,  and  I  iduII  tell  him,  "  my  good  friend  you 
are  very  wroag,  unlefs  you  go  a  little  further  and  take  a  view 
of  the  adminilfration  of  juftice  ;  and  you  do  not  grant  me  my 
conftitutional  privilege,  unlefs  you  confider  and  allow  that  fuch 
power  fhall  be  placed  in  the  Courts,  that  I  Ihall  have  remedy 
by  due  courfe  of  law." 

"  With  refpedl  to  t]ie  argument  offered  by  Mr.  Lewis,  that 
as  attachments  had  iffued  in  Pennfylvania  before  the  revolution  ; 
and  as  the  24  feci,  oi  the  confl;itution,  declares,  that  the  Courts 
fliall  have  all  the  powers  which  they  ufually  cxerciftd,  there- 
fore the  power  of  proceeding  by  attachment  is  confirmed,  Mr. 
Findley  obfcrved,  that  the  fallacy  of  this  interpretation  would 
be  notorious,  by  recoUefling  ihat  the  lall.  fentence  of  that  veiy 
fedtion  flipulatcs,  that  fuch  powers  fliall  not  be  inconfifleat 
■with  the  conftitution.  Nor  would  he  admit  the  inference  which 
had  been  drawn  from  the  next  feiftion,  that  fays,  •'  trials  Ihall 
be  by  jury  as  heretofore  ;"  for,  he  laid,  it  appeared  by  its  con- 
text and  immediate  fubjefl,  that  it  related  to  the  forms  and 
Hindes  of  proceeding  upon  the  trial,  and  not  to  the  cafes  in 
which  the  trial  ought  to  be  allowed." 

Here  then  again  Lawyer  FIndley  is  completely  miflakeh.  In 
the  two  confiitutions  provifirin  is  made,  not  only  for  the  trial 
but  the  form  of  the  proceedings  being  as  heretofore.  When 
he  fpeaks  the  language  of  common  honefly  and  common  fenfe, 
we  all  underftand  him  perfedtiy  ;  but  when  he  goes  to  the  law, 
he  goes  out  of  his  depth,  and  although  i  have  not  now  the  op- 
portunity of  fpeaking  to  himfelf  pcrfonally,  yet  I  would  not  lie« 
iitate  to  fay  to  him  that  fome  of  his  exprciliona  on  this  fubjedl 
may  hav-e  done  confiderable  mifchief. 

"  Having  expatiated,  with  great  energy,  upon  the  different 
points  ol  tbs  conlhtntion,  which  the  fobjedt  brought  ii'to  view  ; 
having  afferted  tiia  right  of  every  man  topublKh  his  fentiuients 
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riu  public  proccedi'igs  ;.  p.nd  having  \^■gc^L  the  dangers  of  per- 
mitting the  Judges,  by  implication,  to  punilh  ibr  offences 
aga'infl  themlclves  (obfcrvino-,  tli^t  it"  it  v^as  a  contempt  to 
vvritr,  it  was  alfo  a  contempt  lo  i'prak  of  a  caiife  depending  in 
the  Courts)  he  concluded  with  intimating,  tliat  lie  (liould  take 
an  opportunity  of  fubmitting  a  refolntion  to  the  Honfe,  which 
miglit  krve  to  avert  the  pernicious  confeqnences  of  allowing 
the  cafe  of  Mr.  Ofwaid  to  grow  into  precedent." 

Nov/,  fir,  here  is  a  touchRone.  The  Judges  decided  tlic 
cafe  of  Paffmore  in  1802  as  men  bonnd  to  take  notice  of  every 
thing  which  could  fcrve  as  a  precedent  or  a  rule  of  conduct, 
^nd  who  were  in  full  pofTeffinn  of  precife  information  rei'ped- 
Jng  this  cafe  of  Ofwaid.  Now,  fir,  thefe  gentlemen  find  that 
Mr.  Findley,  however  patriotic,  however  well  minded  he  might 
have  been,  faid  that  he  widied  to  prevent  Mr.  Ofwald's  cafe 
from  growing  into  a  p'ecedent.  But,  lir,  they  alfo  found 
that  the  l-egiflature  difcuffed  the  fubject,  and  the  refult  of  ti^e 
enquiry  of  the  l-egifiature  of  Pennfylvnnia  was  that  it  fliould 
be  a  precedent,  for  they  negatived  iVir.  Findley's  propolition  to 
the  contrary  effect. 

"  Mr.  FitzGrnons,  a  member  from  the  city  of  Philadelphia, 
now  moved  the  follawinn;  refolation  : 


't> 


''  Refolved,  That  this  Hcufe,  having,  in  a  committee  of  the 
■whole,  gone  into  a  full  examination  of  the  charges  exhibited 
by  ElcR?,er  Ofwaid,  of  arbitrary  and  oppreffive  proceedings  in 
tiie  Juflices  of  the  Supreme  Court  againll  the  faid  Eieazer  Of- 
■wald,  are  of  opinion,  that  the  charges  are  unfupported  by  the 
tefiimony  adduced,  and,  confcqiK-ntly,  that  there  is  no  jult 
caufe  for  impeaching  the  faid  Julticcs. 

"  Tiie  propoGtion  contained  in  this  refolation,  gave  rife  to 
a  fliort  but  animated  converfation.  On  the  one  hand,  it  was 
faid,  that,  in  admitting  that  there  was  no  ground  of  impeach- 
ment, it  wa?  not  intended  to  concede,  that  the  fads  reprefent- 
cd  in  the  meittorial  had  not  been  proved  :  and,  on  the  other 
hand,  it  was  anfwened,  that  if  there  had  been  proof  that  the 
memorialill,  according  to  the  complaint,  *•  was  immured  in  pri- 
ibn,  without  even  the  fhadow  of  a  trial,  for  an  imaginaiy 
(offence, "  it  <.vonld  have  been  the  indifpenfable  duty  of  the  Le-. 
^'■lilature  to  vote  for  an  impt-achment.  A  compromife,  at  length, 
took  place,  and  the  committee  of  the  whole  agreed  to  report 
the  following  refolution  : 

"  Refolved,  That  the  charges  exhibited  by  Mr,  Ele^zer  Of- 
•wald  againd:  the  Juilices  of  the  Supreme  Court,  and  the  teftimony 
given  in  fuppoft  of  them,  are   not    a   fuiucicnt  ground  for  itn- 

pea-jhineat.'* 
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«  But  when  this  report  was  called  up  for  the  clecifi^in  of  die 
HouCe,  it  was  piilponed  (and  canlcquently  loll)  on  motion  of 
Mr.  Clvmer,  in  order  to  introduce  the  refolution  oriirinaily 
propofed  by  Mr.  Fitzlimons  in  the  commlccee.  Mr,  Findlcy 
then  clai  ned  che  attcnnon  of  the  members,  and  after  a  judici- 
ous in:roin6lion,  preie-.ted  the  following  rcfoluiions  to  the 
chair,  to  fupercede  Mr.  Clymer's  motion. 

"  Refoived,  Th.it  the  proceedings  of  the  Supreme  Court 
againit  Mr.  Eleaz^r  Of^vdd,  in  punifhing  hmi  by  fine  and  iin- 
prifonment,  at  their  difcretion,  for  a  conftrndlive  or  implied 
contempt,  not  commic:ed  in  the  pretence  of  che  Court,  nor 
againft  any  officer,  or  order  thereof,  but  for  writing  and  pub- 
liihing  improp-riy,  or  indecently,  vefpeding  a  caufe  depending 
before  the  Supreme  Court,  and  refpeiting  fome  ot  the  Judges 
of  laid  C'Uirt,  was  an  unconditutional  exercife  of  judicial 
powsr,  and  fets  an  alarming  precedent,  of  the  moft  dangerous 
coiifrquence,  to  the  citizens  of  this  commonwealth. 

"  Refoived,  That  it  be  fpecially  recommended  to  the  enfu- 
ing  General  AlTembly,  to  define  the  nature  and  extent  of  con- 
tempts, and  dirccl  their  punifliment. 

*  *'  An  uuerefling  debate  arofe  upon  thefe  refolutions,  in  tl 
eoiiiff  of  which,  much  thnt  had  been  faid  in  the  committe 
w  is   rf peaked,   and    many    new   ideas  were  fuggefled,  upon  tl 

rpAi-i^fj  I    niif>llir>ii     ,if    tl.p     i  11  r'l  IVl  i  A  iiin    nf    thp     C.i'Ll^rt     in     raff?;    i 


g-iuativr  power  is  c-jiinneo  r  i  mamng'  tne  law,  anu  canin'i  in- 
terfere in  the  'nt<;rpi  ttati  ,n  ;  wtiK  h  is  the  natural  and  exchi- 
fi-'e  provin(  f;  ot'  til-  judi.  ihI  bran;  h  of  the  government  :  ai;d 
2dly,  'I'hu  die  r>-coma-ic-ndat'ion  to  the  fucceeding  alTembly 
W  'uld  be  nui^.T-orv  ;  for  the  C  'Urts  of  Jiiliice  derive  ihiir 
p  -.vers  from  the  coi.  Utution,  a  fource  paramount  to  the  Le- 
gilltrue;  and.  conf-q..  nth"^,  'hat  is  given  to  them  by  the 
f>.t,.,irr,   cannot  be  tak.en  from   ihem  by  the  latter. 

•'  ■  ]  r.  Findiey's  mu'lons  wtjre  lofl  by  a  rorfiderable  m?jority; 
a"d  M,.  Civ  icr'?  revived  rei'oludon,  adoj-.ted  by  the  He  life  ; 
Yeas  34.      Nays  23." 

Now,  fir,  vve  find  thit  here  the  deciGcn  of  the  Snpr.fme 
Court  in  Olwald'b  cafe  .v.\s  fairly  brought  before  th-^  Legilla- 
t'lf,  and  mvi  o'civ  coii'id^-r-^d.  Although  '^1r.  Findley's  can- 
dor oneraied  'in  him,  :ud  'blij^ed  h'm  to  concede  that  ihe 
Judges  wers  nui  impcaciiubK-  for  a  mere  error  in    judgmciu  ; 
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yet  he  thought  this  an  error  of  judgment  and  an  unconnifu- 
tional  exwcil'e  of  power.  But,  fir,  the  Legiflature  did  rot 
think  that  it  was  even  an  error  of  judgment  ;  and  nioch  as  I 
refpedt  Mr.  Findley,  much  a?  I  relpedl  his  political  opinions, 
yet  1  am  only  to  be  governed  by  the  final  vote  of  the  majority. 

I  have  then,  fir,  not  only  the  authority  of  the  Supreme 
Court  of  Pennl'ylvania,  but  the  authority  of  the  Lcgiflature 
of  Pennfylvania,  to  fupport  the  doftrine  for  which  I  contend. 
It  nnilt  appear  obvious  that  here  the  quef^ion  was  brought  fully 
and  fairly  to  the  tefl,  whether  the  exercife  of  this  power  was 
conftitutional  or  not.  Let  us  never  fet  the  exan>pl<f,  to  be  ac- 
tuated in  our  Legiflative  decifions  by  party  confiderations.  I 
am  fure  that  this  honorable  Court  cannot  be  operatrd  on  by 
vifws  of  tliat  kind.  It  ought  to  be  ind  ff-rent  whether  or  not 
that  Leglflature  was  or  was  not  a  federal  body.  So  far  as  re- 
fpcds  putting  this  queftion  to  the  teft,  it  is  li.fficient  that  it 
was  the  ultimate  vote  of  the  Legillature  ; — the  full  and  fair  ex- 
prellion  of  the  reprelV ntatives  of  the  people  fworn  to  fupport 
the  coitHitution  of  the  ilate. 

My  learned  friend  lam  fure  loves  the  GonPitntion  and  the  laws 
under  it  ;  and  I  am  fure  that  he  loves  the  opinion  <*nd  will  fnb- 
mit  to  the  authority  of  the  Legiflature  ;  he  will  fay  at  once 
that  fo  far  as  it  refpefted  the  opinion  of  the  l.tgiflative  body, 
it  was  final  and  conclufive  ;  and  that  the  effcdl  it  attended  on 
the  Supreme  Court  of  Pcnnfylvania,  was  imperative  ;  it  was 
an  opinion  thac  faiidlioned  an  d  gave  full  Orength  to  the  prece- 
dent, upon  which  was  founded  the  decifion  that  gave  rife  to 
this  impeachment. 

Sir,  I  feel  pained  that  I  am  not  interrupted  in  this  bufinefs 
by  fome  acknowledgment.  Were  it  not  for  the  opinion  of  my 
worthy  friend,  Mr.  Findley,  I  would  not  hefitate  to  lay  that 
no  man  of  common  underdanding  could  be  midaken  for  a  mo- 
ment. The  Court  will  pleafe  to  rccolleft  that  th*"  conflitutions 
of  1776  and  1790  are  the  fame  in  language  and  mtaningag  to 
tJje  law  of  the  land,  the  trial  by  jury,  and  the  general  rights 
of  the  citizen,  except  that  the  laJt  conftitution  is  more  explicit. 

I  have  now,  fir,  before  the  honorable  Sciate,  not  only 
the  decifion  of  a  Court  of  Juflice,  but  the  df^cifion  of  the  Lc- 
gillature,  with  a  full  and  complete  view  of  the  fubjt£\  befoie 
them.  And  are  the  Judges  of  the  Supreme  Court  not  to  fol- 
lo'.v  this  precedent  ;  or  if  they  do,  are  they  to  be  impeached 
bfcaufe  their  predeceffors  in  office  did,  on  their  oaths,  declare, 
thatfuch  was  the  law  ?  and  which  declaration  the  Legiflature 
of  Fennfylvania,  upon  the  footing  of  the  conditution  and  the 
law,  inlkad  of  denying}  moft  folemnly   coiifiniicd  ?      Are   the 
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Judges  to  be  impeached  for  this  ?  God  forbid,  that  ever  I  flionli 
be  tempted  to  look  for  a  feat  on  the  bench  under  fuch  relhic- 
tions  !  And  let  i:  be  remembered,  that  if  every  little  corjeclu- 
ral  error  of  judgment,  or  even  every  trifling  offence,  is  to  be 
conlidered  as  ground  for  removal,  there  is  not  a  man  of  talents, 
integrity  and  feeling  who  will  attempt  to  fcrve  the  public  in 
that  or  any  other  o^cial  Ijtuation. 

It  is  in  vain  to  fpeak  of  the  bulwarks  and  barriers  of  the 
conllitution,  if  fuch  re(lric\ions  are  to  be  laid  on  the  Judges, 
and  if  this  honorable  body  fliall  choofe  to  eHablifli  itftlf  as  a 
High  Court  of  Impeachment  on  the  imperfetl  reprefentations 
of  individuals.  We  know  pcrfed\ly  well  how  far  the 
appeal  to  the  people,  of  that  honorable  gentleman,  is  intended 
to  operate  ;  but  let  it  be  remembered,  that  if  we  mean  todif- 
eharge  our  duty,  the  powers  of  government  are  not  only  to  be 
kept  diftind  J  but  we  are  not  on  trifling  pretexts  to  dellroy  the 
tenure  of  an  office  held  during  good  behavior. 

However  the  decifion  of  this  Houfe  may  operate  on  the  minds 
of  the  people,  is  not  now  a  quedion.  The  Senate  are  to  decide 
agreeably  to  tiicir  oaths  aiid  their  cinfciences,  whether  the 
Judges  have  a-\ed  in  a  wilfully  corrupt  sind  arbitrary  manner. 
1  fay,  let  them  have  erred  upon  the  law, — even  upon  the 
qaeftion  of  pu'gation — where,  let  me  afk,  where  can  be  found 
the  authority  to  impeach  them  for  it  ?  Sir,  it  is  now  put 
upon  the  judgment  of  the  Senate  to  afcertain,  not  whether  the 
Judges  have  erred  on  a  point  of  law,  but  to  decide  whether 
they  have  wilfully  violated  the  conflitution.  1  do  not  admit  of 
any  acknowledgment  that  the  Judges  of  theSupreme  Court  of 
Pennfylvania  have  erred  in  their  conftrudion  o-f  the  law.  I 
have  a  perfect  reliance  on  their  judgment  as  well  as  on  their 
general  intentions. 

But  now,  fir,  I  come  to  the  decifive  pofition  which  I  raean 
to  take  in  this  argument.  I  aflc  whether  the  current  of  the 
Legiflative  acts — the  current  of  the  judicial  decifions  of  our 
Courts,  have  been  annulled  by  the  letter  or  fpirit  of  the  con- 
ftitutions  of  1776  and  of  1790  ?  I  fay  they  h^ve  not  ;  and  if 
I  do  not  prove  it  by  a  demonltration  as  irrefiflable  as  that  two 
and  two  make  four,  I  commit  myfelf  as  having  miftaken  not 
only  the  power  of  the  fadls  I  pofTefs,  but  of  the  powers  of  my 
own  mind,  as  prefented  to  the  view  of  this  houfe. 

Every  perfon,  when  he  enters  into  fociety,  furrenders  a  por- 
tion of  his  perfonal  rights  to  the  community,  for  the  protedion 
and  fecurity  of  the  whole.  With  this  preface  I  will  come 
immediately  to  the  ground  of  my  argument  on  this  point. 
Under  our  conftitution  perfanal  liberty  is  to  be  prefcryed  and 
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enjoyed  ;  but  it  is  to  be  preferved  and  enjoyed    agreeably    to 
oui  laws. 

According  to  tbe  do£lrine  of  my  worthy  friend,  the  mana- 
ger, there  can  be  no  arrell  of  the  perfon  at  all.  B')th  in  civil 
and  criminal  caufes,  how  does  the  cafe  Hand  ?  and  what  is  ihe 
meaning  of  the  conftitution  ?  If  a  man  enters  into  a  contract 
with  another,  which  he  breaks,  and  the  injured  party  brings 
his  aciion  ;  it  is  an  aiilion  of  debt  ;  and  the  law  lays  the  cre- 
ditor may  arrefl  him,  that  he  has  power  over  his  liberty.  But 
•what  fays  the  fupreme  law  cf  the  land  ?  '♦  No  man  can  be  de- 
prived of  his  liberty  but  by  the  judgment  ot  his  Peers  ?  Is 
tliat  the  cafe  ?  Well,  if  he  cannot  find  bail,  he  muflgo  to  pri- 
fon.  He  lies  there,  although  he  may  not  owe  the  mm  a  farthing, 
btcaufe  he  cannot  und  bail  for  his  appearance.  For  caufe  of 
bail  is  one  thing,  and  caufe  of  aclit.n  another.  And  yet  the 
conftitution  fays,  no  man  fliall  be  deprived  of  his  liberty, 
•witiiout  the  judgn^ent  of  his  Peer=!,  or  the  law  of  the  land. 
In  criminal  matters,  how  flands  the  bufinefs  ?  A  man  can  be 
arrtfted  and  comnutted  on  the  luppofition  of  his  having  com- 
mitted a  crime  ;  although,  in  other  cafes,  the  accufaiion  re- 
cpjires  the  fnpporc  of  an  oath.  No  warrant  can  ifTue  unlefs  on 
oath.  Nor  can  a  maiiifs  honfe  be  fearched  unlefs  the  fufpicion 
i,-.  Ijiecificd  on  oath.  1  give  this  to  obviate  the  wonderful  ge- 
nerality of  the  obfervation  thrown  out  by  the  manager,  that; 
in  no  cafe  wliatever  can  a  man  be  committed  to  jail,  or  the 
liberty  of  the  cicizr-n  be  taken  away,  without  a  trial  by  jury. 
A  man  gots  to  jail,  waits  for  a  trial,  and  even  though  he  may  be 
innocent  he  is  thus  obliged  to  furrender  a  portion  of  his  liber- 
ty for  the  general  fecurity  of  fociety. 

I  beg  it  to  be  onderflocd  that  the  rights  of  perfon,  of  pro- 
perty, and  of  reputation,  were  as  well  protected  in  the  colony 
of  Pennfylvania  as  they  can  be  in  the  flate  of  Pennfylvania, 
or  as  well  as  my  worthy  friend  can  fugged.  ]  declare,  with 
reference  to  tiie  knowledge  of  every  man  who  hears  me,  that 
there  does  not  appear  to  have  been  a  State,  in  which  private  pro- 
perty and  reputation  were  bettci  fecured  than  in  the  Province 
of  Pennfylvania.  Security  for  perfonal  rights,  for  property, 
and  for  reputation,  were  not  the  things  that  we  contended  for  ; 
they  were  not  the  objf-.dts  of  the  revolution;  becaufe  we  know 
that  every  thing  was  as  fecure  then  as  it  is  now,  under  the  aufpi- 
ces  of  thoi'e  who  were  the  guardians  of  the  law.  What  was  the 
motive  of  the  revolution  ?  The  proud  fpirit  of  liberty — the 
proud  and  honorable  fpirit  of  independence  which  burl!  upon  the 
minds  of  the  colouifis.  However  happy  the  prefent  day  might  be, 
tiieie  Ihouli  b«  no  temporizing,  no  I'peculative  views  on  this  fub- 
jedt.  All  the  world  knows  that  the  revolution  did  not  arife 
from  aftual  opprefTion,  nor  from  arbitrary  lawsjfor  they  weie  re.= 
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pealed  ;but  beciufe  the  Britini  government  had  declared  thatthejr 
■would  not  give  up  their  difputtd  authority  to  tax  our  induhry. 
The  firlt  law  operating  in  this  way  was  palTed,  I  think,  in  1763 
or  1764.  This  was  the  firfl  attempt,  and  thisLiw  wasrepraltrd 
foon  after>  with  a  declaration,  that  they  had  the  right '  i  taxing- 
U-.  The  gentleman  is  therefore  iniftaken  in  his  theory.  I 
know  it,  fir,  previous  to  the  revoluii  n,  only  as  a  matter  of 
hiftory.  Many  gentlrmcn  wlio  hear  me,  know  it  as  a  matter  of 
fadl,  and  to  them  I  appeal  for  the  correclneis  ot  my  ftatement. 

Well,  fir,  the  revolution  took  place  and  generated  the  ne- 
ceffity  of  a  form  of  government,  to  fupply  the  one  we  had  cad 
off.  Then  it  was  that  the  immortal  Franklin,  with  his  com- 
peers, afTembled  to  give  us  that  form  of  government  which  we 
received  in  our  firft  conflitution  of  1776.  So  far  as  refpecls 
the  bill  of  rights,  the  magna  charta  furnifhed  the  molt  of  its 
provifions,  though  they  were  applied  with  all  the  caution  of 
thofc  who  introduced  them. 

Then  it  was  declared,  that  any  law,  whether  called  flatute 
law.  law  of  aff-inbly,  or  common  law,  mult  be  cjnlidercd  hs 
the  law  of  Pennfylvania,  until  altered  or  iupplied  by  a  lcgif~ 
lative  ad. 

Now  gentlemen  I  have  pfiven  you  the  ground  which  I  (liall 
endeavor  to  Hand  upon.  Before  the  coiiAitution  of  1776  the 
Courts  of  Juflice  had  various  powers  ;  fome  of  comiron  law 
juril'diclion,  {nme  of  equity;  nay,  fome  of  canon  law  jurifdic- 
tion  ;  fo  that  in  many  cafes  that  flow  dignity,  which  maiks 
the  trial  by  jury,  v/as  difpenfed  with.  Before  the  revolution, 
in  civil  matters,  Juflices  of  the  Peace  liad  jurifdidion  only  ir» 
cafes  not  exceeding  five  pound'.  Now  they  have  more  exten- 
iive  jurifdiftion.  With  refpeft  to  civil  matters  the  power  ii 
much  changed  from  what  it  then  was.  In  ciiminal  matters  two 
Tuftices  of  tiie  Peace  had  acquired  power  by  law  to  try  even 
cafes  in  petty  larceny,  and  this  law  was  not  repealed  till  fopie 
time  in  1785,  '86  or  '87. 

Now,  fir,  independent  of  the  authority  juft  fl^ewn,  another 
confideration  prefents  itfelf — a  fummary  procefs  could  only 
cure  the  evil  which  it  embraces  ;  in  cafes  at  law  fome  caufes 
will  admit  of  delay  and  others  will  not,  and  the  right  of  the 
difcrimination  is  a  privilege  of  the  Court.  But  if  a  man  who 
is  an  important  witnefs  to  a  caufe,  fliould  refufe  or  negledl  to 
attend,  he  can  be  compelled  to  attend  by  fummary  procefs. 
Without  this  compelling  power  the  Court  cannot  proceed.  You 
■will  find  this  principle  recognized  in  every  conOltution  that  ex- 
jfts.  Go  to  magna  charta,  ard  you  will  find  what  is  the  differ- 
ence between  i  judgment  by  bis  peers  and  tbe  law  of  the  laud. 
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Again,  if  a  man  is  guilty  of  profane  fwearing,  xtport  infor- 
mation being  given  lo  a  JuQice  of  the  Peace  the  man  may  be 
fent  to  juil  by  thcjuflice,  if  he  does  not  pay  th'^  fire  impofed 
by  lav/  on  luch  otfcnccs.  But  for  the  exhaulted  iiate  of  n,y 
own  llrength  I  would  d  icufs  this  part  more  fully.  Again,  fir» 
and  the  moll  extraordinaiy  thing  is,  that  it  is  the  law  of  Penn- 
fylvania  at  this  mon)«nt,  notwithftanding  the  confliiution  fays, 
♦'  no  man  (hall  be  deprived  of  his  liberty  or  property  without 
the  judgment  of  his  peers  or  the  law  of  the  land." — Even,  now, 
fjr,  look  at  the  vagrant  aft.  A  fitigle  Julh'ce  has  the  power  by 
a  law  of  the  Legillature  to  fend  a  man  to  jail  for  thirty  days  ! 
1  intended  to  turn  to  the  aft  itfelf,  but  I  find  the  evening  ad- 
vances faft  upon  me,  therefore  Ihall  leave  the  Senate  to  refer 
to  it  at leiiure. 

In  all  thefe  InPvances  of  criminal  jurifdiftion,  the  decifion  of 
the  maglilrate  was  omnipotent.  In  the  cafe  of  petit  larceny, 
as  late  even  as  1785  or  '87,  the  juliices  of  the  Peace  could 
fend  a  man  to  jail  and  punilh  him  without  a  trial  by  jury. 
Shall  this  be  allowed  to  petty  niagiflrates  and  not  allowtd  to  a 
Court  of  J  II  nice  ?  What,  fir,  fliall  the  firft  Court  of  law  in  the 
ftate  be  reftiided  from  the  exejrcife  of  fummary  jurifdiftion, 
and  a  fingle  magiflrate  maintain  fuch  power  over  the  perfonal 
liberty  of  the  ciiizcn  ? 

In  the  Court  of  Admiralty,  the  Orphan's  Court,  and  the 
Hegifler's  Courts,  (except  in  the  aft  of  1780,  authorizing  tiic 
trial  by  jury  in  capital  cafes  on  the  high  feas)  we  went  on  be- 
fore this  without  the  trial  by  jury,  and  yet  that  was  never  com- 
plained of;  and  I  think  before  this  argument  is  cloftd,  I  fliall 
be  able  to  flicw  that  it  is  Ilriftly  conftituiional  and  proper. 

N-ow,  fir,  it  is  not  incoiififient  with  the  fj&V/f  of  the  confli- 
tKtion  of  1776,  thnt  this  fummary  power  iliould  be  pofl"<  {Ti-d 
by  the  Judges.  With  its  terms,  it  is  impoffible  to  fay  that  it 
is  incoiifident.  Its  terms  exprcfsly  fay,  that"  trial  by  jury 
Ihall  be  as  heretofore."  Let  it  be  remembered  that  in  the 
conllruftion  of  this  inflrument,  as  well  as  in  the  conflruftion 
of  every  other  inOrument,  we  mull  conflrue  it  fo,  as  that  one 
part  will  explain  the  other,  and  by  that  means  conditute  a  com- 
iJiete  explanation  of  the  whole.  Now  what  does  the  confti- 
tution  of  1776  fay?  "  Nor  can  any  man  be  jullly  deprived 
of  his  liberty  except  by  the  laws  of  the  land,  or  the  judgment 
of  his  peers;" — but"  trial  by  jury  fhall  be  as  betetojore. 
Now  what  is  the  meaning  of  this  ?  That  wherever  it  had 
been  praftifed,  in  all  fuch  cafes  wherein  it  had  been  ufually 
exercifed,  it  muft  be  continued — and  on  the  contraiy,  in  fuch 
cafes  wherein  the  courts  had  been  in  the  habit  of  proceeding 
lyithaut  the  trial  by  jury,  they  (hould  proceed  as  ufual.     If  a 
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contempt  was  to  be  puniflied  by  a  trial  by  jury,  tbf  gentle-, 
man  would  be  obliged  to  fliew  an  iiiQance  where  a  trial  by  ju- 
ry had  been  allowed  in  a  eafe  of  contempt,  or  that  the  conrti- 
tution  provides  for  the  c^fe  ;  he  would  be  obliged  to  (hew  that 
common  law  recognized  fuch  a  mode  of  proceeding  ;  for  the 
common  law  as  far  as  it  is  applicable,  is  as  much  the  law  of 
Pennfylvania  as  the  laws  made  under  the  conftitution.  This  is 
the  cxpofition  of  every  lawyer,  and  the  legiflature,  when  they 
decided  on  Ofwald's  cafe,  underftood  it  fo  and  adted  in  confor- 
mity to  it.  If  I  underf^and  this  paffage,  it  means  that  you 
(liall  not  try  caufes  by  a  jury  that  were  not  formerly  tried  in 
that  way  ;  inltead  of  that  you  Ihall  proceed  as  hns  been  tl\fi 
pradlice  heretofore.  This'-pafl'age  comprehends  all  cafes,  ei- 
ther under  the  conRitution  or  the  common  law. — We  find 
here,  that  we  have  the  common  law  and  the  conftitution  in 
our  favor,  for  neither  the  one  or  the  otlicr  fays  you  fliall  try  a 
eontempl  of  court  by  jury. 

In  conflruing  any  inflrument  incoherence  and  abfurdity  will 
follow  if  we  only  take  a  part  and  do  not  confider  it  as  a  parC 
of  the  whole. 

How  can  the  gentlemen  conceive  that  the  /aw  of  the  land 
and  judgment  of  bis  peers  meanthe  fume  thing. — Let  us  fee  : 
No  mans  liberty  lliall  be  eflfeded  but  by  the  laio  of  the  land. 
Now,  fir  take  this  feparately  and  what  is  the  meaning  of  it  ? 
That  the  liberty  of  the  citizen  Ihall  be  piOteAed.  But  where 
is  the  trial  by  jury  which  th^fiamers  of  the  conllitution  meai.t 
to  fecure,  in  moO:  cafes.  That  may  be  taken  awwy  by  a  tin- 
gle law.  This  then  would  be  inconfillent  with  their  views. 
But  taken  as  a  part  of  the  whole,  or  taking  the  whole  toge- 
ther, it  is  no  longer  difco'dat't  '»  Nn  man  fliall  be  deprived 
of  his  liberty,  except  bj  tje  ju  '^mcnt  ^f  bis  peers  oa  the  lavr 
of  the  land." 

But  now,  fir,  to  defcend  more  into  detail  with  this  propofi- 
tion.  The  trial  by  jury  fhall  be  as  beretofo>e  What  does  this 
mean  unlefs  it  refers  to  the  fubject  inftta  1  of  the  formality  of 
the  trial  ;  becaufe  in  the  conllitution  of  1790  it  is  intended  to 
provide  for  the  whole  of  jjry  trial  as  it  had  been  heretofore 
exercifed.  They  certainly  meant  that,  or  elfc  the  gentleman 
muR  tell  me,  that  all  that  h  s  h<ippened  througli  the  medium 
of  the  Orplian's  Court,  the  Court  of  Admiralty  or  the  Regif- 
ter's  Court,  is  uncnnftitutional  and  illegal.  You  all  held  your 
property  under  the  Orphan's  Court,  and  if  the  proceedings  of 
that  Court  have  been  unconlU:  ntinnal,  you  would  hold  it  by  a 
very  bad  tenure  ;  and  any  mai  could  iccovt  r  it  from  you  by  pro- 
ducing an  antecedent  ti  le.  Nrnv  either  this  is  the  cafe,  or  the 
j;-eiulcman   muH   ibevv  me  f;.jui   whence  thik  power  is  delved. 
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Then  I  r.flc  hnn,  v/here  does  he  find  it  ?  The  gentleman,  per- 
haps, Will  liill  iiilik  upun  jury  trial  in  all  cales.  He  diSfeis 
from  me,  and  i  differ  from  him.  Dodtors  may  differ  and  who 
fliall  decide  ; — lawyers  may  differ  and  the  Judges  muft  decide. 

Now,  fir,  I  will  briefly  recapitulate  what  were  the  fiibjedls 
of  atrial  luitboiit  a  jury  before  the  revolution.  AH  cafes  in 
tlie  Orphan's  Court,  the  Regifter's  Court,  the  Court  of  Admi- 
ralty, the  High  Court  of  Errors  and  Appeals,  which  had  civil 
and  criminal  jutilditflion.  The  Judges  of  the  Supreme  Court, 
in  cafes  of  outlawry,  had  common  law  jurifdidion.  In  all 
thefe  cafes,  before  the  conltitution  of  1776,  the  procefs  was 
uniformly  without  a  trial  by  jury.  And  I  tell  you,  that 
coeval  with  the  exigence  of  thefe  proceedings,  coeval  with 
the  edabliffiment  of  Courts  of  Jurtice,  the  funimary  power  of 
punifliing  contempts  b\  attachment  has  been  in  practice  ;  and 
this  too,  for  out-door  contempts.  Wlien  1  do  this,  I  want  the 
honorable  manager  and  the  Committee  of  Grievances  to  te.'l  me 
what  entitles  them  to  fay  that  this  power  of  punifhlng  contempts 
by  fummary  procefs,  has  been  qualified  and  done  away.  I  want 
them  to  tell  me  how  this  power  is  veRed  in  the  Legiflature, 
Is  it  vefted  in  the  Committee  of  Grievances  ?  Is  it  vefted  in 
the  Hiu'e  of  Reprefen'atives  ?  No!  No  I— If  Mr.  Fiy*  will 
give  me  a  law  for  his  fummary  practice  of  compelling  the  atten- 
dance of  witntffcs,  1  mil  be  thankful. 

I  will  now  turn  to  the  two  remaining  articles,  on  which  I 
mean  to  make  fome  comment  ;  and  I  Oiall  not  detain  the  hono- 
rable Senate  much  longer,  as  I  am  fenfible  of  the  indulgence 
I  have  already  experiencfd.  Now,  fir,  I  will  fliew  that  fince 
the  conftitution  of  1776  thefe  powers  have  been  recognized. 
[Mr.  Dallas  here  reftried  to  3d  vol.  State  Laws  536,  4th  vol. 
do.  35  1  and  6th  vol.  do.  375,  to  (hew  that  the  jurifdiaion  of 
Jufticesof  the  Peace,  had  been  periodically  extended  as  to  ac- 
tions of  debt  and  damagrs — and  the  J  unices  authorized  in  cer- 
ta  n  cafes  to  commit  defaulters  to  the  jail  of  the  county.] 
So  that  without  any  written  authority  this  honorable  Houfe 
has  placed  thoft-  powers  in  the  hands  of  an  individual  mngif- 
tr?.te,  under  no  controul  or  fuperintending  authority  ;  and  all 
thi=!,  fir,  without  the  trial  by  jury  ;  and  where,  fir,  does  this 
honorable  Houfc,  fitting  in  its  legiflative  capacity,  fird  autho- 
rity to  ifTi.e  Httachmcnvs  ?  Wist-re  does  it  find  the  power  to  veft 
the  jurildiclion,  abjve-mentioneJ,  in  Jufiicts  ot  the  Peace, 
unlefs  it  is  to  be  found  in  precedent  ?  I  do  not  refer  to  this 
-with  a  view  to  call  in  quefiicn  the  validity  of  thefe  proceed- 
ings ;  far  be  it  from  me,  fir,  to  fay  that  this  Houfe  have  not 
the  power  to  do  tliofe  things.  Sir,  this  extenfion  of  the  pow- 
t-r  of   T.r'icf".  of  the   Peace  has  ^one  fo  far  that  you  have  not 

"  I'he  bc)je«iL-at-arms  of  the  House  of  Representatives. 
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only  enlarged  the  fum,  but  the  fnbjeds  of  litigation  ;  and 
you  have  done  all  this  according  to  precedent.  Sir,  when  the 
amount  of  the  fum  in  controvcify  does  not  exceed  fifty-three 
dnllars  and  thirty-three  cents,  you  decide  without  appeal. 
Wliv,  what  is  the  confequence  ?  that  you  have  transferred  the 
jiirifdiftion  from  the  juries  to  the  niagilirates-  Now  1  do  not 
mean  to  fay  that  this  honorable  Hcuie  were  not  warranted  in 
taking  thefe  meafures  by  any  thing  contained  in  the  conditu- 
tion.  I  hope  thty  will  peifedlly  underftand  me  as  meaning  no 
fuch  thin^r. 


o- 


Now,  fir,  as  to  criminal  jurifdi£\ion  of  Juflices  of  the 
Peace;  I  could  refer  to  a  varic-ty  o("  acts  in  v^-hich  this  fumma- 
ry  power  is  permitted  in  certain  cafes.  [2d  vol.  State  Laius 
457. — See  appendix,  note  S.  S.  page  48.]  1  will  hurry  them 
over  as  fad  as  I  can,  and  will  not  detHiu  this  Houfe  longer 
than  1  can  well  avoid.  Now  this  adl  palled  fince  the  ccnflitu- 
tion  of  1776.  which  declares  that  trial  by  jury  fliall  be  as 
heretofore.  No  man  is  to  be  impiifoned  without  a  trial  by- 
jury.  '1  his  is  the  doftrine  declared  by  the  manager.  [Reads] 
They  are  to  pay  a  fine,  and,  poor  devils,  they  may  not  have 
the  fum  to  pay  with.  Now,  fir,  we  all  know  that  thofe  perfons 
who  are  ob.-!oxious  to  the  penalty  of  this  adt  are  generally  poor 
perfons  ;  and  four  d(;liars  tor  fabbath  breaking,  or  five  Ihiliings 
for  an  oath,  or  five  fliillings  for  evtiy  days  inebriety,  is  to  the 
poor  individual  of  as  much  iinportance  as  fifty  dollars  to  fome, 
or  five  hundred  or  five  thoufand  to  others.  But  for  all  this,  fir, 
they  mu(i  abfolutely  pay  it.  or  go  to  jail,  without  a  jury.  And 
this  is  a  cafe  where  the  law  does  not  operate  upon  the  rich  as  well 
as  thp  poor.  The  rich  man  is  always  able  to  pay  ;  but  the  poor 
man  cannot  always  do  it  ;  and  if  he  does  not,  then  it  is  in  the 
power  of  the  siagiUrate  to  commit  him  to  jail  for  a  certain  num- 
ber of  days,  n^twithitandiIlg  the  worthy  manager  has  faid  that 
no  man  can  be  deprived  of  bis  perfonal  liberty  without  a  trial  by 
jury.  Did  the  poor  man  who  fwore  the  oath,  or  the  poor  man 
who  broke  the  fabbath,  or  he  who  got  drunk,  commit  fo  great  an 
outrage  upon  jultice  as  Thomas  Paifmore  did  ?  And  yet  all  this 
pity  is  for  Thomas  F^affmore,  whiiR  we  h^ve  never  heard  ?  fingle 
exception  made  to  this  juiildidion  of  the  'julTices.  N>w.  fir.  \hv» 
are  a  dclcriNtion  of  pcrfi.ns  in  all  communities,  wlio  may  be  tirf  « 
cd  diloidcily  men  ;  but  IVill  they  are  men  aid  frequently  they 
are  citizens,  and  their  offences  are  T'l'l  more  the  rtlult  of  their 
misfortunes  thtm  of  ilieir  faults.  'I'he  lil)erty  of  fuch  men  is 
however  pe  feciiy  ai  the  difcretion  of  the  magiflrate  ;  and  this 
under  the  law  exil.iiig  fubfeqnently  to  the  conflitution  of  1775 
and  to  tiiai  of  1790.  But,  f-fys  the  worthy  inanagL-r,  "  noth- 
ing but  trial  by  jury  c:wi  deprive  a  man  of  his  liberty." 

Again,  fir,  niy  apprentice  becomes  negligent  or  affronts  me  j 
what  dees   our  ad  fay  ?   Why.   fir,  I  have    only    to    make    my 
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complaint  to  the  Juflice,  ar.d  on  my  fingle  oath,  he  has  autho- 
rity to  confine  th-it  boy  in  j.til  for  thirty  days.  Every  lervauE 
is  fubjecl  CO  the  i'ame  punilhmeiU.  And  yet  wc  are  told  that 
a  trial  by  jU'y  is  to  be  had  in  all  cafes. 

A  poor  unfortunate  race  of  little  blackguards — chimney 
fv/efpers — what  is  the  cruelty  of  their  treatment?  Poor  mife- 
rabie  wretches,  how  were,  they  treated  by  the  laws,  fince,  as 
well  as  before,  the  com'litution  of  1776  I  The  general  dilpoli- 
tion  of  thole  who  own  them  is  of  the  moft  favage  and  unre- 
lenting nature.  If  the  nrailer  ffiould  not  be  fatisfied  with  fla- 
gellating his  boy,  he  may,  on  complaining  to  a  magiRrate,  con- 
fign  him  to  a  prifon  on  bread  and  water.  V/here,  then,  is  your 
trial  by  jury  in  this  cafe  ? 

Is  there  an  inflance  to  be  adduced,  in  v/hich  the  Legiflature 
have  interfered,  in  a  cafe  of  this  kind  ?  No  iulancc  can  be  found. 
And  I  Ihould  blulh,  (ir,  if,  after  referring  to  thefe  acts  of  the  Le- 
giflature, I  (houid  be  anfwered,  "  all  that  you  gee  by  this,  is,  that 
the  Judges  and  the  Legiflature  have  adled  unconilitutionaliy." 

The  poor  pedl?.rs  are  a  fet  of  men  who  carry  on  a  walking, 
itinerant  trade — they  are  men  who  do  not  keep  a  fixed  or  fettled 
lliop  ;  and  although  their  dealings  may  be  fair  and  honefi,— 
aUhough  they  may  have  no  intention  to  do  evil  ;  yet  whenever 
a  Juftice  of  Peace  finds  one  of  thefe  pedlars  felling  his  goods, 
and  that  he  cannot  produce  a  licence,  he  may  commit  him  ;  it 
is  the  Jufitices  interell  to  do  this  ;  becaufe  by  doing  fo  he  ac- 
cumulates his  fees. 

But  now,  fir,  I  come  to  a  very  folemn  cafe  indeed,  which 
was  decided  v/ithout  a  jury,  nocwithltanding  that  the  confliiu- 
tion  declares  in  fuch  commanding  terms,  "  trial  by  jury 
fliall  be  as  heretofore."  That  precious  gift  of  providence,  life, 
itfelf,  is  immediately  implicated.  Before  the  revolution,  and 
previous  to  paifing  the  penal  law  of  this  State,  there  exilkd  in 
Pennfylvania  a  procefs  of  outlawry.  Tiiat  procefs  began  againft 
any  perfon  who  was  charged  with  an  offence,  and  who,  onpio- 
cefs  being  iffued  againll  hiin,  was  not  to  be  found.  Whether 
his  abfenee  be  accidental  or  not,  is  not  enquired  into.  But  if 
it  fo  happens  that  charged  on  oath  with  the  perpetration  of  the 
crime,  the  law  fuppoiVs  that  he  has  abfcondcd  with  a  view  to 
evade  the  law.  The  Attorney-General  tranfmits  a  bill  to  the 
Grand- Jury — the  bill  is  found  againft  him — Capias  is  itl'ued — 
the  man  is  not  to  be  found — perhaps  he  may  have  bulincls  that 
has  called  him  to  Allegheny  or  to  New-York  or  to  fome  other 
dilfant  place.  Tlien  commences  the  detail  of  the  proceedings 
under  the  aft  of  outlawry.  This  gives  no  immediate  notice. 
Proclamation  iffues  requiring  him  to  furrendcr  himfclf  for  trial 
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within  a  certain  tirse,  or  lie  will  be  outlawed.  Now  it  is  pof- 
fible  that  bulinefs,  accidentally,  may  have  led  him  away  from 
the  fccne  of  the  tranfadlion,  and  he  is  ignorant  of  the  proceed- 
ings againfthim.  Well,  fir,  after  going  through  the  fpecifitd 
period  of  time,  the  abfent  perfon  is  judged  attainted,  though 
he  may  not  be  guilty;  yet  as  lie  did  not  appear,  judgment  is 
declared  by  the  Court,  and  nothing  remains  but  execution. 
"Well,  lir,  this  man  is  totally  ignorant  of  all  this. — He  returns. 
He  tells  the  JulHce  he  will  furrender  and  take  his  trial.  But 
this  will  not  do,  fir.  The  JiiUice  arrets  him  and  he  is  now 
committed  to  jail,  without  any  trial  by  jury  !  At  the  next 
Court  the  man  is  brought  up — not  for  trial — not  for  judgment 
— but  for  an  award  of  execution.  Whether  he  had  or  had  not 
been  guilty  is  not  taken  into  conrideration — no  evidence,  even 
of  an  alibi,  can  be  received — no  evidence  of  innocence  can  be 
admitte.! — nothing  but  the  power  of  pardon  can  refcue  him 
from  the  Iiands  cf  the  executioner.  This  was  a  pofitive  law 
before  1777,  and  when  the  Legiflature  revived  the  former  ntEls 
of  Affenibly,  it  was  among  the  number  of  thofe  put  ?gain  into 
operation.  It  was  fo  confidered  and  declared  by  the  Judges, 
that  the  law  was  adopted  as  in  full  force  and  operation  by  ths 
conftitution  of  1776. 

Now,  fir,  I  am  not  fpeaking  theoretically  ;  I  think  I  can 
fliew,  that  the  provifions  of  this  7i&.  have  been  in  praclice  ; 
and  that  fo  late  as  the  year  1786,  men  who  had  been  outlawed 
were  executed  in  Pcnnfylvania,  without  a  trial  by  Uiiy.  The 
Legiflature  will,  no  doubt,  remember  the  cafe  of  the  Doans. 
Thefe  men,  who  had  been  outlawed,  were  arrefled  and  thrown 
into  prifon  ;  they  implored  a  trial  by  jury.  The  friends  of 
thefe  men, — for  debafed  as  they  were,  (and  th^re  was  no  doubt 
of  their  crime,)  they  ftill  had  friends, — excited  an  interefk 
in  their  favor,  even  in  the  Legiflature.  Motion  after  motion, 
and  refolution  after  refolution,  were  introduced,  not  to  pro- 
cure a  pardon,  not  to  reverfe  the  outlawry,  but  merely  to  ob- 
tain for  them  a  trial  by  jury.  The  Judges  were  applied  to  for 
this  purpofe  by  the  Executive  Council  ;  but  they  would  not 
take  one  retrogade  flep  ;  they  were  bound  to  conform  firiif^ly 
to  the  law  ;  and  they  dated  it  was  only  neceffary  to  enquire 
whether  thefe  were  the  perfons  mentioned  in  the  outlawry  ;  that 
they  could  not  be  admitted  to  the  benefit  of  a  trial  by  jury 
on  the  merits  of  the  cafe';  they  could  only  be  heard  as  to  the 
identity  of  their  perfons.  The  outlawry  is  in  itfelf  a  judgment. 
They  had  only  to  award  execution.  When  the  Doans  applied  to 
the  Legifinture  for  a  law  granting  them  a  trial  by  jury,  a  bill 
was  zealoufly  fupported  for  this  purpofe,  but  it  was  finally  lofl. 
And  here  Mr.  Findley  and  Mr.  Smilie,  who  both  had  read  and 
underdood  the  conditution,  were  perfe^ly  convinced  that  thefe 
men  were   not  entitled   to  a  trial  by  jury,  and  therefore,  they 
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would  not  agree  to  give  them  "  falfe  grounds  for  their  hopes.'' 
Did  thefe  gentlemen  hefitaie  to  fiiy  that  this  was  a  cafe  in  which 
the  trial  by  jury  could  not  be  admitted  ?  Is  not  this,  fir,  an 
additional  proof  of  the  acknowledgment  of  the  common  law 
by  the  Legiflature  of  Pennfylvania  ?  Well,  what  did  Mr. 
Dickinfon,  the  author  of  the  celebrated  Farmer's  lettt-rs,  than 
■whom  I  do  not  believe  there  was  a  more  adive  republican,  a 
lawyer,  politician  and  ftatefman, — what  did  he  do  ?  He  went 
fo  far  as  to  remonftrate  with  the  Judges,  as  to  irregularity 
or  impropriety  in  feme  of  the  proceedings,  and  to  quellion  the 
Judges  as  to  the  law  ;  but  they  anfwered,  "  we  have  proceeded 
according  to  law.  We  will  not  aA  otherwife.  That  alone  is 
our  guide."  The  correfpondence  will  be  found  in  the  firft  vo- 
lume of  Cafes  decido'd  in  the  Supreme  Court  of  Pennfylvania 
[Dallas's  Reports,]  page  86.  [See  Appendix,  note  T.  4  ; 
page  87.]  Now,  fir,  what  was  to  be  done  here  unlefs  you  fay,  that 
the  executive  dep:irtment  ought  to  have  iffued  a  pardon,  1  hi« 
alone  could  have  faved  them,  but  this  was  not  done.  Thus 
you  fee,  you  have  in  Pennfylvania,  even  executed  a  man  with'- 
out  a  trial  by  jury. 

When  the  conftitution  fays,  *'  Trial  by  jury  fhall  be  as  here- 
tofore," it  means  only  as  to  fuch  cafes  as  have  been  ufually  tri- 
ed heretofore  by  a  jury;  and  in  fuch  cafes  as  have  not  been 
tried  fo  before,  they  fliail  not  be  tried  fo  now.  Surely  the  gen- 
tleman will  not  fay,  that  it  only  applies  to  the  form  and  not 
to  the  fubilance. 

I  grant  that  in  emergencies  many  things  may  be  done  which 
in  other  times  ought  not  \o  be  tolerated  ;  but  they  mull  be 
borne  with,  although  the  intcrefl;  of  the  people  may  fuffer  a 
temporary  inconvenience. 

Now,  fir,  what  were  we  to  do  with  an  attainder  law  in  Penn- 
fylvania, if  no  man  was  to  be  deprived  of  his  liberty  or  pro- 
perty without  a  trial  by  jury?  By  thofe  attainders,  which  are 
iffued  agreeably  to  the  authority  given  by  the  Legiflature,  two 
operations  are  produced.  In  the  firfl  place  they  immediately 
afFe£l  the  property  of  the  perfon  attainted  ;  and  in  the  next 
place,  if  after  a  certain  time  the  attainted  perfon  does  not  come 
in  and  furrender  himfelf  for  trial,  they  proceed  exparte  againfl 
him.  It  he  ever  afterwards  enters  Pennfylvania,  his  life  is 
gone. 

I  remember  the  cafe  of  Mr.  Reynold  Keen  whofe  name  was 
inferred  in  a  bill  of  attainder;  before  the  expiration  of  the 
time  he  furrendered  himfelf — he  recanted  the  error,  and  his 
name  was  expunged.  Bu',  fir,  another  may  be  gone  to  a  dillant 
{[Ate. — 10  Europe — to  Kamfchatka.  He  may  hear  nothing  of 
the  attainder.     Notwithfianding  this,  he  is   not   only   to   lofe 
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Iiis  property    immediately,  but   his  life  on  his  retHrn  ;  and  all 
this  without  a  trial  by  jury. 

I  refer  you  to  the  minutes  of  the  AfTembly  with  rcfpedl  to 
the  cafe  of  the  Dodus.     Ic  occurred,  I  think,  in  the  year  1785. 

During  the  revolutionary  war,  how  was  it  in  cafes  of  attain- 
der? Were  they  not  in  frequent  operation,  although  in  feme 
cafes  they  may  have  operated  peculiarly  ha:d  ?  Indeed  1  caa 
find  nothing  to  jufllfy  the  proceeding,  but  the  exigeniy  and 
badnefs  of  the  times,  when  public  difficulties  were  ludultrioufly 
cncreafed. 

Now,  fir,  what  is  to  diftingnifh  the  cafes  of  contempts  which 
have  occurred  in  the  intermediate  epoch,  between  the  conditu- 
tionsof  1776  and  1790,fiom  the  others  whiih  I  have  mentioned? 
I  want  to  hear  that.  But,  fays  ti.e  learned  manager  —  (I  muft 
call  him  learned,  becaufe  he  diidains  the  !;.vv) — "we  have  the 
authority  of  the  Council  of  Cenfors  in  favor  of  our  pofition, 
that  all  the  burdtn  of  their  fong  was,  the  violation  of  the  trial 
by  jury."  If,  fir,  he  had  liftcned  to  that  fong  as  I  did  at  the 
time  it  was  fung,  his  opinion  might  havi^been  very  different. 
Is  there  in  their  report  any  cenfure  pronounced  on  the  law  of  out- 
lawry, on  the  general  powers  of  the  Gourtof  Admiralty,  of  the  Or- 
phan's Court,  the  Regifter's  Coart,  or  any  other  Court,  for  exer- 
cifing  thefummaryprocefs  that  we  fpeak  of?  No,  fir,  it  wasfimi^ly 
this,  that  wherever  there  had  been  an  attempt  by  the  legifla- 
tive  authority  to  blend  the  executive  and  judicial  duties,  their 
cenfure  was  direfted  againR  it  as  a  violation  of  the  conftitution. 
Another  caufe  of  cenfure  was,  that  there  had  been  an  exercife 
of  important  jiirifdic^ion  over  property  without  the  trial  by  juiy, 
and  this  was  as  to  the  admiralty,  in  bringing  the  cafes  of  libels, 
and  demands  of  carpenters  andother  artificers,  on  fliore  ;  ai.d  cer- 
tainly fucha  jurifdidion  was  never  intended  by  the  coiiltitution. 
But,  I  repeat  it,  that  in  no  inftance  whatever,  has  the  Council  of 
Cenfors  arraigned  this  mode  of  fummary  procefs  nor  of  the  ju- 
dicial powers  which  had  been  ufually  exercifed,  without  the  in- 
tervention of  a  jury  ;  though  one  of  the  Judges  of  the  Supreme 
Court,  who  doubted  the  conlHtutionality  ot  the  power,  was  pre- 
fent,  and  I  believe,  drafted  the  report  of  the  committee.  Ibis, 
therefore,  will  not  anfwer  the  puipofes  of  the  learned  manager. 

I  now  proceed,  fir,  after  this  general  view,  to  confiJer  the 
conftituiion  under  which  we  now  happily  live.  But  it  amufed 
me  not  a  little  when  the  learned  manager  told  you  that  the  mo- 
tive for  calling  a  convention  to  revife  the  conflitution,  wastogive 
greater  fecuriiy  to  the  rights  of  the  citizen.  You,  Mr.  Speaker, 
and  I,  know  the  whole  hidory  of  that  day.  No  fooner  had  the 
then  republican  party,  as  they  called  themfelves,  obtained  a  fmail 
majority  in  the  executive  council,  than  in  that  body  they  labored 
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to  promote  the  call  of  a  convention  ;  they  were  not  only  hoftiie 
to  the  conftitution,  but  it  feenied  tliat,  like  Hannibal  to  the 
Romans,  they  had  fworn  everlafting  enmity  to  it.  They  appeared 
in  confiderable  force  in  the  Houfe  of  AfTembly,  but  at  fird  were 
over-ruled  by  a  majority.  However  they  continued  to  labor  day 
and  night  to  have  a  convention  called.  Notwirhflanding,  Mr. 
Whitrhi!!,  Mr.  Smilie,  Mr.  Piper  and  other  conftitutlonalifls  op- 
pofed  all  their  ftrength  to  the  propofition,  and  to  the  principle 
generally,  yet  was  the  republican  party,  as  it  was  then  called, 
the  Federal  party  as  it  is  now  called,  finally  fuccefsful. 

However,  at  the  next  meetings  of  the  Legiflature,  much  to 
the  dirappoiiitment  of  this  party,  thfir  memorials  were  fub- 
fcrJbed  by  a  very  fmnll  body  of  the  people  ;  perhaps  not  more 
than  one  to  a  thoufand.  Weil,  fir,  they  fay  fomething  mufi 
be  done.  We  mnft  not  be  defeated.  We  nuift  purfue  the  ob- 
jeil  until  it  is  accomp'initd.  And  what  did  they  do?  They  en- 
tcfred  into  a  compad,  feif-created  fociety,  and  it  fo  happened, 
tha:  at  that  time,  a  majority  in  the  Legiflature  were  federallfls— 
th'y  prep-ired  an  addrefs,  in  which  they  talked  of  the  rights  of 
the  people  to  alter  the  government  ; — of  a  fingle  Executive — 
and  a  Legiflature  of  two  branches,  but  not  a  linglc  word  of  ad- 
ding grea'^er  fecurity  to  the  rights  of  the  citizen  js  to  trial  by 
jury  or  any  thing  elfe.  The  next  flep  they  took  was  to  pafs 
certain  refoliitions  declaratory  of  their  fentiments  in  favor  of 
changing  the  fi-anie  of  government,  and  recommending  the  fub- 
jecl  to  the  confuleration  of  the  people.  A  worthy  man,  Mr. 
Wright,  who,  in  the  firfl  inflance,  voted  with  the  republicans 
in  favor  of  the  refolutions,  here  changed  his  opinion,  and  enter- 
ed bis  reafon?  on  the  Journals  of  the  Houfe,  Well,  fir,  alter 
all  this,  our  friends  the  conflitutionalifis,  as  they  were  called 
then — the  republicans,  as  they  are  called  now,  alfo  entered  their 
reafons  of  diffent  againft  the  refolutions. 

I  wr.nt  to  fliev.'  von,  fir,  how  your  name  {lands  in  that  fitu^ 
ation  of  public  affairs,  and  what  were  the  fentiments  of  our 
friends  at  the  time.  \_Appendix  to  the  minutes  of  the  convention, 
pa^e  2 03. J 

"  We  dissent  for  the  following  reasons  : 

I.  For  that  the  constitminn  of  ihis  state  hns  wisely  provided  for  a 
peaceable  and  orderly  reformation  of  our  govenimerit,  if  it  shall  be  thought 
to  require  it,  by  a  council  of  censors,  who  are  to  be  elected  once  in  every 
seven  years,  and  whose  stated  time  of  election  and  meeting  will  be  in 
the  next  year:  and  although  we  admit  that  in  our  government,  as  well  as 
in  all  others,  the  community  hath  a  right  to  reform,  alter,  or  abolish  the 
government,  in  such  manner  as  a  majority  cf  the  people  shall  think 
right ;  yet  the  people  themselves  are  sulticiently  a.ble  to  judge  when  the 
necessity  of  a  rcvoiutton  shall  arrive ;  and  we  think  it  higldy  imj^rcper, 
to  say  no  more,  that  the  servants  of  the  people,  appointed  under  the 
constitution,  for  the  pav])ose  of  maintaining,  supporting,  and  executing 
the   constitution,  who  are  bound  by  the  sclemaity  of  an  oath  to  mamtaiu 
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tlie  rights  of  the  people,  as  declared  in  the  constitution,  sliould  iindertiik* 
a  measure  like  the  jn-eietit,  which  is  evidently  calculated,  as  iar  us  the 
power  and  inHueiice  of  U.is  house  can  extend,  to  subvert  and  destroy  the 
constitution. 

II.  For  that  every  government  acquires  respect  and  force  from  age, 
and  the  people  are  more  disposed  to  obetlience,  more  pleased  aad  more 
happy,  wlien,  added  to  the  authority  of  laws,  their  gcvernment  has  ac- 
quired the  sanction  of  ancient  exauiples,  and  the  veneration  which  ali 
men  are  disposed  to  pay  to  the  opinions  and  practice  of  antiquity  ;  and 
it  is  therefore  of  infinice  coascquence  to  form  a  good  constitution  in  the  be- 
ginning, and  to  adhere  to  it  wnen  formed.  Frequent  changes  in  govern- 
ment naturally  destroy  that  respect  which  is  so  esssential  to  its  weight 
and  energy  ;  one  change  leads  to  another,  and  frequent  changes  are  too 
apt  to  end  in  the  contempt  of  laws,  confusion  and  anarchy,  even  where 
they  are  eifecied  in  the  r;ost  peaceable  manner  :  but  this  is  not  all — the 
precedent  established  on  this  occasion  will  be  introductory  of  a  ilucluatioii 
in  the  prineiples  of  government ;  its  consequences  may  be  feuds  and  fac- 
tions. As  few  revolutions  are  brought  about  Vvithout  bi'.ter  and  lasuing 
animosities,  contentions  and  violence,  we  cannot  apprehend  that  anticipa- 
ting one  single  year,  or  even  two  years,  in  the  attempt  to  change  thelorni 
of  government,  is  worth  the  endangering  the  peace  of  the  community, 
and  the  risque  of  bringing  all  government  into  irreparable  contempt." 

Admirable  leffon  I   Supreme  wifdom  I 

Now,  fir,  V/2S  not  my  worthy  friend,  the  manager,  a  little 
miilakcn  in  iiis  poliiion,  in  appealing  lo  our  political  enemies? 
as  we  meet  not  ©ne  lingle  word  or  i'entence  in  the  refolution, 
fupporting  liis  llatement.  Sitgreaves,  Ogden  and  James  Rofs, 
were  among-  the  zealous  fupporters  of  the  new  (late  of  thing?. 
So  the  burthen  of  the  funjj,  and  the  fong-  itfcli",  w;!s  not  the 
greater  fccurity  of  the  liberties  of  the  people,  if  I  xindtiliand 
the  plirafeology  aright.  Tv'Jy  worthy  friend,  the  manager,  mult 
not  underUaud  it,  or  he  jcils  with  me. 

And  now,  Mr.  Speaker,  as  to  the  lail  flage  on  this  point  | 
I  will  procejd  lo  llicw  iliat  the  convention  who  fat  in  a  few 
months  after  the  decifion  of  Ofwuld's  cie,  were  ai)prized  of 
that  circumflance.  They  were  called  upon  to  attend  to  the  li~ 
berties  of  the  people, — they  were  poifcffod  of  fulJ,  and,  in  fact, 
unlimited  powers  ;  to  correct  the  er;  ors,  or  present  the  repctitioa 
of  any  abufes  that  might  liave  been  dil'covered  under  the  cxifting 
form  of  government.  We  all  rt,-colIe£t  that  this  convention  was 
compofcd  of  men  eminent  ft  r  their  patriotifm,  learning  and  integ- 
rity—  it  was  among  others  compofcd  of  William  FimJiey,  of  the 
honorable  Speaker,  of  VViilum  Lewis,  who  was  the  Attorney  in 
Ofwaid's  prolecution,  and  of  Thomas  M'K^an  who  was  the 
then  Chief  Joiiice.  1  appeal  to  every  one  wiio  was  prel'ent  ia 
the  field  of  difcuilion  in  that  convention,  to  produce  one  fingle 
inftance  where  the  decifion  in  Ofvv.^ld's  cafe  was  conbuered  as  an 
jiifringement  of  the  conliitution.  On  the  other  hand,  I  confident- 
ly alTertthat  it  was  uniformly  conlideied  as  the  law  of  the  land, 
Slid  cunfecjucutly  as  the  kw  of  Pcniilylvania. 
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The  next  thing  in  order  that  I  shall  turn  to,  is  the  proceed- 
ings of  the  convention.  I  may  then  turn  to  my  learned  friend 
for  his  opinion,  and  I  think  he  v»ill  say  that  the  fabric  has  com- 
pletely fallen  down. 

Adjourned, 


FRIDAY,  January  18,  1805. 

Mr,  Dallas — in  conclusion. 

When  my  worthy  friend,  the  manager,  appeared  to  me  to  be. 
mounted  on  stilts,  I  wonder  he  was  not  a  little  apprehensive  of 
the  slippery  weather.  A  single  remark  on  his  observations  on 
the  motives  for  calling  a  convention.  Is  it  not  very  strange  that 
those  persons  who  he  says  were  so  eager  to  obtain  greater  se- 
curity lor  the  liberty  of  the  citizen,  should  have  been  the  political 
opponents  of  that  gentleman  ? 

In  the  legislature,  under  the  constitution  of  1776,  it  required 
more  than  a  mere  majority  to  constitute  a  quorum  ;  and  is  it  not 
extraordinary,  that,  finding  a  majority  in  favor  of  calling  a  con- 
vention, the  friends  of  the  v.'orthy  manager,  your  friends,  Mr. 
Speaker,  and  my  friends  took  a  step  to  frustrate  their  wishes. 
The  step  they  took  was  such  as  I  could  not  approve  ;  for  finding 
that  unless  some  of  them  attended,  a  constitutiunal  quorum  co\ild 
not  be  formed,  they  determined  to  absent  tiiem.selvcs  from  the 
house.  They  absented  themselves  accordingly.  In  this  situa- 
tion a  mob  of  young  gentlemen  federalists,  went  to  the  lodgings 
of  Mr.  ]\I'-Calmont  and  Mr.  Miiey,  forced  them  to  the  house  and 
kept  them  within  the  walls,  until  the  vote  coukl  be  taken  on  the 
question  for  calling  the  convention.  These  gentlemen  federalists, 
in  order  to  save  their  country  from  a  blow  which  tliey  apprehended 
was  pending,  committed  an  outrage,  not  only  on  the  privilege  of 
legislators,  but  on  the  sacred  rights  of  the  citizen,  which  the 
manager  has  said  they  were  only  anxious  to  secure  more  per- 
manently. 

But  I  proceed  to  the  subject  I  was  on  last  night.  However  I 
beg  leave  first  to  quote  another  respectable  authority  on  the  sub- 
ject of  contempt.  Mr.  Jefferson  it  is  well  known  is  endeared  to 
every  patriot,  ar.d  the  security  and  haj)piness  of  the  people  has  al- 
ways inlluenccd  his  enlightened  mind.  Mr.  Jellerson  makes  the 
same  distinction  by  necessaiy  implication,  if  not  by  direct  asser- 
tion, which  I  contend  for.  [Jcjfcrsor's  notes  on  Virginia,  Baiu/c^s 
ediUon  423.] 

"  In  all  causes  depending  before  any  court,  other  than  those  of 
impeachments,  of  appeals,  and  military  courts,  fticts  put  in  issue 
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shall  be  tried  by  jur)-,  and  in  all  courts  whatever,  witnesses  shall 
give  tcbtimony  viva  voice  in  open  court,  wherever  their  attend- 
ance can  be  prociu-ed  :  and  all  parties  shall  be  allowed  counsel 
and  compulsory  process  for  their  witnesses. 

"  Fines,  amercements,  and  terms  of  imprisonment  left  inde- 
finite by  the  law,  other  tlian  for  contempts,  shall  be  fixed  by  the 
jury,  triers  of  the  offence." 

Sir,  I  now  proceed  to  the  ground  which  was  in  discussion 
when  the  adjournment  took  place  last  night.  But  first  let  me 
cail  your  attention  to  the  difierence  between  the  language  of  the 
constitutions  of  1776  and  1790.  The  constitution  of  1776  says, 
"  that  in  all  prosecutions  for  criminal  offences  the  party  shall  have 
the  I'ight  of  being  defended  by  counsel,  of  confronting  the  wit- 
nesses, and  a  speedy  public  trial  by  a  jury  of  the  vicinage."  It 
has  been  argued  that  by  tlie  language  of  the  constitution  of  1776, 
trial  by  jury  was  preserved  in  all  criminal  cases  whatsoever. 

"What  are  the  terms  of  the  analogous  provisions  on  the  subject 
in  the  new  constitution  ?  The  constitution  of  1790,  says,  "in  ail 
criminal  prosecutions  the  party  shall  be  heard  by  himself  and 
counsel,  and  in  prosecutions  by  indictment,  he  shall  have  a  trial 
by  jury."  The  departure  from  the  constitution  of  1776,  was  by 
way  of  elucidation,  and  I  think  yovi  will  find  that  they  go  into  an 
express  definition.  It  says, "  In  all  criminal  prosecutions,  (wheth- 
er by  summary  process  or  othfei'wise,)  the  party  shall  have  the 
benefit  of  counsel,  the  right  to  confront  vvitnesses,"  Sec.  and  then 
it  goes  on  to  say  "  that  in  all  prosecutions  by  indictment  or  infor- 
mation there  shall  be  a  trial  by  jury."  Here  then  is  a  departure 
from  the  constitution  of  1775,  the  cause  of  which  I  v/ill  sheAV 
presently.  No  man  who  understands  grammar,  no  man  who 
reads  and  understands  the  English  language,  can  have  a  single 
doubt  on  the  subject.  The  accused  shall  have  the  benefit  of 
counsel ;  compulsory  process  to  obtain  witnesses  In  his  favor,  and 
of  confronting  his  accusers  Cce  to  face.  These  are  the  rights 
of  men  and  of  citizens,  in  all  criminal  cases,  without  exception  ; 
and  in  all  cases  by  indictment  or  information  there  shall  be  a  trial 
by  jury.  Contempts  of  court  have  never  been  proceeded  against 
by  indictment.     No  instance  can  be  produced. 

Let  me  then,  after  this  exDlanatorv  Drelace,  read  the  words 
of  the  two  constitutions.  Coyistituiicii  of  1776,  Bill  of  Eights, 
Sccno7i  9.      [&c  last  Jiage  of  appendix.'] 

The  language  of  the  present  constitution  of  Pennsylvania,  is 
also  to  be  found  la  the  BlU  of  Fig/its,  stxiio'i  9.  [.^Vf  'as;  page 
of  appendix.'] 

L  2 
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Sir,  he  that  nins  may  read,  and  here  I  will  ag'ree  with  my 
V oitliy  friend,  the  manager,  that  every  man  who  Voids  the  book 
in  his  hand  can  understaiid  the  miCaning.     Now  is  tiiere  in  the 
power  of  langua?;e  any  thing  more  plain  or  clear  ?     I  say,  is  it  in 
tlie  power  of  lani^uage  to  be  more  express  or  explicit  on  a  subject 
of  this  kind,  than  this  is  ?    Trial  by  jury  shall  not  be  m  all  cases, 
but  it  sliall  be  in  cases  of  indictment  and  information.     By  the 
constitution  of    1776,  it  is  declared,    that  in    controversies  res- 
pecting propeily,  and  in  controversies  between  man  and  man, 
the    trial  by  jury  shall  be  held  sacred.     Now,  sir,  although  tiie 
language  in  the  constitution  of  1790  is  different,  yet  it  is  difierent 
only  as  to  phraseology.     It  is  merely  rendered  more  explanatoiy. 
How  does  the  constitution  of  1790  express  this  pi-ovision  ?  It  says 
that  all  courts  shall  be  open,  and  every  man  shall  have  his  remedy 
for  injury  sustained  in  his  person,  property  or  reputation,  by  a  due 
course  of  law.     Then  what   is  the  consequence  of  this    due 
course  of  law  ?     If  by  the  pre-existing  state  of  things,  we  are  to 
ascertain  what  is  the  due  course  of  law,  shall  we  not  find  that  the 
common  law  was  in  constant  use,  and  was  the  common  course 
of  remedy  for  injury  to  person  or  to  property.     In  the  constitu- 
tion of  1776,  bill  of  rights,  section  1 1,  the  words  are,  "  That  in 
controversies  respecting  property,  and  in  suits  between  man  and 
xnan,  the  parties  have  a  right  to  trial  by  jury  which  ought  to  be 
held  sacred."     In  the  constitution  of  1790,  the  expression  will  be 
found  in   section    11,  thus,  "That  all  courts  shall  be  open,  and 
every  man,  for  an  injury  done  him  in  his  lands,  goods,  pei^on 
or  reputation,  shall  have  remedy  by  the  due  course  of  law,  and 
I'ight  and  justice  administered  without  sale,  denial  or  delay.    Suits 
may  be  brought  against  the  commonwealtli  in  such  manner,  as 
the  legislature  may,  by  law,  direct. " 

"Why  this  diversity  of  expression,  if  there  was  not  a  wish  to 
make  what  was  doubtful  before,  no  longer  exist  as  a  doubt  ? 
\^^hy  jchange  the  form  of  the  expression,  unless  it  was  to  meet 
the  actual  state  of  things  that  has  arisen.  This  must  have  been 
the  view  of  the  framers  of  the  constitution.  I  implore  you,  sir, 
in  the  name  of  common  sense,  to  declare,  what  other  reason  could 
there  be  for  this  diversity  of  expression,  but  that  the  doubts  which 
might  have  arisen  under  the  constitution  of  1776  should  be  for- 
ever set  at  rest.  The  constitution  of  1776  says,  "that  the  trial 
by  jury  shall  be  as  htTctoJore,  and  it  is  recommended  to  the  legis- 
lature of  tliis  state,  to  provide  by  law  against  every  corruption 
or  partiality  in  the  choice,  return,  or  appointment  of  jurors.'' 

But,  sir,  what  says  the  constitution  of  1790?  It  says  that 
*'  trial  by  jury  shall  be  as  heretofore  and  the  right  thereof  remain 
inviolate."  It  docs  not  go  into  as  superfluous  a  detail  as  the  con- 
stitution of  1776  does;  because  the  legislature  would  not  have 
perfonned  the  duty  of  electing  jurcrs  ;  as  it  is  a  pr.rticular  duty  of 


[       2G3       ] 

the  legislature,  with  a  constitutional  injunction,  to  preserve  the 
suniraoning  of  jurors  and  the  trial  by  jury  free  from  corruption. 
It  is  here  said  it  shall  be  recommended  to  the  legislature  to  do 
that  which  it  is  their  duty  to  do.  I  shall  not  read  the  preamble 
to  til e  constitution  of  1776,  among  which  are  some  old  and  sound 
maxims;  but  I  am  going  t-o  see  what  particular  rights,  man,  as 
an  abstract  member  of  society,  is  entitled  to.  He  is  entitled  to 
no  right  or  privilege  but  what  society  has  conferred  on  its  mem- 
bers generally. 

I  am  going  to  see  what  was  the  meaning  of  the  conven- 
tion on  this  subject.  The  learned  gentleman  and  the  worthy 
member  will  permit  me  to  read,  not  with  a  view  of  indulging 
eloquence  as  to  the  rights  of  man,  nor  with  a  vitw  of  indulging 
sophistry  in  the  defence  of  my  clients  ;  but  the  manager  has  en- 
deavored to  shew  that  the  sole  object  in  forming  the  new  consti- 
tution was  the  greater  security  of  personal  liberty.  Now  we 
know  that  this  was  not  the  sole  object.  The  pretences  urged 
for  calling  the  convention  of  1789,  were  to  lessen  the  burtaens 
of  government,  to  render  it  more  secure,  and  more  conformable 
to  the  constitution  of  the  general  government.  But  one  of  tiie  piin- 
cipal  objects  was  to  get  the  government  out  of  the  hands  of  tnose 
who  had  held  the  adxiiinistration  of  it,  and  to  advance  the  polit- 
ical views  of  others.  These  things  are  known  to  us  all,  and  I 
have  the  benefit  of  speaking  in  the  hearing  of  many  who  were 
active  partakers  in  those  political  transactions.  But,  notwithstand- 
ing the  several  changes  that  have  taken  place,  I  contend  that  all 
the  powers  of  the  court,  that  existed  before  the  revolution,  exist 
at  present.  Some  doubts  had  arisen  with  respect  to  the  trial  by 
jury,  and  a  principal  object  was  to  render  this  subject  more  clear 
and  explicit ;  and  this,  together  with  the  causes  I  have  stated, 
produced  the  ultimate  downfal  of  the  old,  and  the  establishment 
of  the  new  constitution.  I  will  merely  refer  to  section  5,  of  the 
declaration  of  rights  of  the  constitution  of  1776.  "That  govern- 
ment is  or  ought  to  be  instituted  for  the  common  benefit,  protec- 
tion and  security  of  the  people,  nation  or  community  ;  and  not 
for  the  particular  emolument  or  advantage  of  any  single  man.  fiw 
mi)y,  or  set  of  men,  who  are  a  part  only  of  that  community." 

Now,  sir,  let  us  take  th.is  as  our  guide  ;  the  thing  is  defined,, 
and  unison  and  harmony  follow.  Those  were  the  declared  views 
of  the  friends  of  the  present  constitution  ;  but  if  greater  security 
to  the  liberties  of  the  citizen  v/as  the  sole  object,  1  beg  the  wor- 
thy member  to  put  his  hand  upon  the  single  place  in  which  it  is 
expressly  named  as  the  principal  motive. 

The  honorable  court  v/ill  permit  me  to^  repeat  that  the  case  of 
Oswald  had  been  derided  by  the  legislature,  and  had  therefore 
b.'com;  a  precedent;  that  the  then  chief  jiu'dce  who  had  preaid- 
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ed  on  the  trial  of  the  case,  Mr.  Findley,  Mr.  Lewis,  all,  all  those 
gentlemen  were  in  the  convention  that  foUowed  the  legislature 
before  whom  the  decision  was  made.  They  ail  kntw  this  deci- 
sion had  taken  place.  Now,  sir,  the  first  important  proceeding 
of  the  convention,  was  the  appointment  of  a  committee  of  nine 
to  draft  a  nev/  constitution  ;  this  committee  made  their  report ; 
and  that  report,  as  to  trial  by  juiy  and  prosecutions  in  criminal 
cases,  was  precisely  in  the  terms  of  the  constitution  of  1776.. 
iSee  Minutes  of  Convention,  first  session,  pai^es  43  and  46.] 

They  afterwards  reported,  according  to  the  tenns  of  the  same 
constitution,  that  the  supreme  court  Ijesides  the  powers  already 
exercised,  shall  have  the  powers  of  a  court  of  chancery,  as  to 
obtaining  witnesses  and  perpetuating  testnnony. 

Now,  sir,  the  committee  of  nine  have  reported  the  full  and 
fair  expression  of  the  constitution  of  1776,  for  the  consideration 
of  the  convention. 

If,  sir,  the  convention  were  disposed  to  think  differently,  and 
had  determined  that  the  principles  of  the  constitution  of  1776 
shou.ld  not  prevail.  In  fact,  if  they  could  have  devised  any  mode 
of  proceeding,  in  cases  of  contempts  other  tlian  by  attachment, 
we  should  have  found  that  Mr.  Findley  and  his  friends  wouid 
have  been  for  excluding  all  those  parts  of  the  constitution  of 
177G,  under  which  the  power  could  be  exercised,  and  would 
have  endeavored  to  modify  the  new  constitution  so  as  to  obHterate 
the  doctrine  of  contempts  altogether.  If,  on  the  other  hand,  it 
was  necessary  to  rescue  the  clause,  from  any  supposed  ambi- 
j^uity,  we  shall  expect  to  see  motion  after  motion  made  to  that 
effect. 

With  respect  to  the  clause  giving  chancery  powers  to  the  su- 
preme court,  Mr.  Findley,  who  argued  very  ably  in  common 
matters,  and  did  not  fail,  except  in  his  endeavors  to  turn  lawyer, 
supported  the  motion  to  strike  out  the  words  "  beside  the  powers 
lieretofore  usually  exercised  by  them."  \_Mi7iutes  of  the  Conven- 
ton,  iiage  157.] 

"  The  sixth  section  of  the  fifth  article  being  under  consider- 
ation : 

'■'•  A  motion  v/as  made  by  Mr.  Sitgreaves,  seconded  by  Mr. 
Gallatin,  to   strike  out  the  words  "  beside  the  iionuers  heretofore . 
lisiialhj  exercised  hij  ttiern?' 

Well,  nov/,  sir,  this  was  on  the  IGth  of  August  1790.  This 
motion  v/as  made  in  the  cecond  session  of  the  convention  ;  after 
they  had,  by  adjournment,  an  opportunity  of  consulting  the 
public  opinion. 
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Well,  sir,  what  was  the  object  of  the  mover  and  seconder  of 
this  motion  ?  I  infer  it  from  the  words  used  and  wiiich  were 
moved  to  be  struck  out ;  and  it  could  have  been  merely  to  put  it 
to  the  test  whether  the  law  that  gave  this  power  should  exist  or 
whether  it  should  be  struck  from  our  law  books. 

«  On  the  question — "  Will  the  convention  agree  to  strike  out 
the  said  words  r" — it  was  determined  in  the  negative,  and  tiie 
original  section  adopted.'* 

I  pray  my  learned  friend  and  the  honorable  senate  to  pay  par-c 
ticular  attention  to  this  case.  Notwithstanding  the  exertions  of 
Mr.  Gallatin,  you  find  the  convention  declaring :  "  no,  the  thing 
shall  stand  as  it  is,  and  ail  powers  herttofore  exercised  by  the  • 
supreme  court,  shall  contiriUc  to  be  exercised  by  the  same  court, 
and  we  affirm,  that  whatever  doubts  may  have  arisen  on  tins 
question,  shall  no  longer  exist."  Away  M'ith  all  doubt  now ;  for 
the  %^ery  people  themselves  have  declared,  th;  t  whatever  may 
have  been  the  pre-existing  state  of  the  law,  shall  continue  to  ex- 
ist for  the  good  of  the  people. 

Is  it  not  very  extraordinay  that  Mr.  Gallatin  wished  to  intro- 
duce into  the  9th  section  of  the  bill  of  rights,  after  the  word 
"  vicinage,"  these  words  :  "  without  the  unanimous  consent  of 
which  jury  he  cannot  be  found  guilty,"  and  the  convention  de- 
clared tiiat  such  words  should  not  be  introduced.  \_Mmutes  of 
the  grand  committee.^  i^age  86.] 

"  A  motion  was  made  by  Mr.  Gallatin,  seconded  by  Mr.  Smi- 

lie,  to  insert,  after  the  word,  "  vicinage,"   tlie  following,  viz. 

*'  without  the  wianimous  consent  of  which  jury^  he  cannot  be  found 
guilty" 

«  On  the  question — «  Will  the  committee  agree  to  insert  the 
same  V — it  was  determined  in  the  negative." 

_  When  this  very  section  was  under  debate  in  the  committee  of 
nine,  the  word  '■'•indictmmt,"  was  introduced  in  the  first  line,  in 
lieu  of  the  word  «  criminal.,'''  so  as  to  make  it  read  in  all  prose- 
cutions by  indictment,  &c.  This  essentially  changed  the  mean- 
ing of  the  section,  for  it  was  obvious  that  if  the  report  had  stood 
in  this  way,  a  trial  by  jury  must  be  had  in  all  cases.  But  it  was 
afterwards  transposed,  the  words  "  criminal  prosecutions  restored," 
and  the  section  so  arranged  that  in  cases  of  indictment  only,  the 
party  had  a  right  to  trial  by  jury. 

The  draft  was  reported  without  it  at  first— it  was  inserted  in 
the  committee  of  the  whole— altered  to  its  original  state  in  the 
convention— :;gain  inserted  in  the  grand  committee,  and  after- 
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wards  amended  so  as  to  read  as  it  does  now  ;  "  and  in  prosecu- 
tions by  "  indictment  or  information,"  only^  a  speedy  public  trial 
by  an  impartial  jury  of  the  vicinage."  They  had  likewise  in 
the  committee  expunged  the  word  "criminal,"  and  this  also  was 
restored.     \_I^rmutes  of  the  convention^  page  121.] 

"  The  ninth  section  of  the  seventh  article  being  under  consid- 
eration, viz. 

"  That  in  all  firosecutions  by  indictment^  the  accused  hath  a 
right  to  be  heard  by  himself  and  counsel ;  to  demand  the  cause 
and  nature  of  the  accusation  ;  to  meet  the  witnesses  face  to  face  ; 
to  have  compulsory  process  for  obtaining  witnesses  in  his  favor, 
and  a  speedy  public  trial  by  an  impartial  jury  of  the  vicinage  ; 
nor  can  he  be  compelled  to  give  evidence  against  himself;  nor 
can  any  man  be  deprived  of  his  life,  liberty  or  property,  but  by 
tlie  judgment  of  his  peers  or  the  law  of  the  land." 

"  It  was  moved  by  Mi*.  Lewis,  seconded  by  Mr.  James  Ross, 
to  insert  the  word  "  criminal,^*  before  the  word  *■'•  prosecutions** 
and  strike  out  the  Avords  "  by  indictment^"  and  to  insert,  after  the 
words  '•'■fa-vor^  and,'"  the  following  :  "  m  all  proceedings  by  indict- 
mc7it  to.'"     The  amendments  were  adopted." 

Now,  sir,  here  is  the  same  Mr.  Lewis  who  supported  the  doc- 
trine in  the  supreme  court,  coming  forward  to  try  its  expediency 
in  the  conA'ention.  I  mean,  that  he  put  it  to  the  test,  shall  it  or 
shall  it  not  be  recognized  ;  and  the  result  was  that  it  Avas  a  necessa- 
ry power  and  ought  not  to  be  abridged  ;  trial  by  jury  was  therefore, 
not  allowed  to  the  party  in  all  cases.  He  shall  in  criminal  cases 
have  compulsory  process  to  compel  the  attendance  of  witnesses 
in  his  behalf,  to  meet  the  witnesses  face  to  face,  and  to  have  the 
benefit  of  counsel ;  but  he  is  only  entitled  to  trial  by  jury  in  cases 
of  indictment  or  information.  This  is  the  inevitable  construction 
of  this  passage,  and  it  explains  unequivocally  the  meaning  of  its 
authors. 

Mr.  Smilie  who  probably  concurred  with  Mr.  Findley  on  every 
subject  in  which  the  rights  of  the  people  were  involved,  called 
for  a  division  of  the  question. 

"  A  division  of  the  question  on  the  said  amendments  was  call- 
ed for  by  Mr.  Smilie,  and  the  same  being  taken,  the  amend- 
ments were  adopted." 

Sir,  nothing  more  favorable  to  the  doctrine  we  contend  for 
could  be  produced  than  this.  The  convention  are  not  now  mak- 
ing a  constitution,  but  they  are  expounding  a  constitution.  They 
have  clearly  explained  the  provision,  and  the  judges  are  sworn, 
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as  well  as  the  senate  and  house  of  representatives,  to  support 
and  administer  the  constitution  according  to  its  legitimate  mtiji- 
ing.  Mr.  Wilson,  to  whom  I  have  said  we  are  more  indebted, 
than  to  any  other  man,  for  the  democratic  features  of  our  coiii 
stitution,  wished  a  modification  so  that  it  might  read  '•'•  prosecu- 
tions'^ instead  of  '■'■proceedings.'" 

•"  A  motion  was  then  made  by  Mr.  Wilson,  seconded  by  Mr. 

Atlee,  to  reconsider  the  last  of  said  amendments,  viz.  "  in  all 
Jiroceeditiga  uy  indictmevt  to^'  and  in  lieu  to  insert  tlie  word  '•'■  pro- 

sccutions^"  which  was  determined  in  the  aflirmatiA'e."  [^See  Ap- 
Jtendix.,  note  D.  2.  page  68.] 

Sir,  the  veiy  manner  in  which  they  moulded  their  expression* 
seems  to  evince  their  intentions  to  remove  ail  doubt  and  ambi- 
guity. Now,  sir,  I  refer  to  the  constitution  as  it  existed  at  the 
close  of  the  first  session  of  the  convention.  This  Avas  the  con- 
stitution exhibited  to  the  people  dvu'ing  tlie  recess  of  tlie  conven- 
tion. I  beg  the  senate  to  refer  to  it  i  i  order  to  enable  them  to 
see  the  shape  it  stood  in  at  the  close  of  the  first  session  of  the 
convention.  -Bill  of  R/g/Us,  section  9.  "  That  in  all  criminal 
prosecutions  the  accused  hath  a  right  to  be  heard  by  himself 
and  counsel  ;  to  demand  the  nature  and  cause  of  the  accusation 
against  him  ;  to  meet  the  witnesses  face  to  face  ;  to  have  com- 
pulsory process  for  obtaining  Avitnesses  in  his  favor  ;  and  in  pro- 
fecutions  by  Indictment,  a  speedy  public  trial  by  an  impartial 
jury  of  the  \iclnage.  That  he  cannot  be  compelled  to  give  evi- 
dence against  himself;  nor  can  he  be  deprived  of  Ins  life,  liberty 
or  property,  unless  by  the  judgment  of  his  peers,  or  the  law  of 
tlie  land." 

This,  sir,  was  the  forni  of  the  section  at  the  time  when  the 
adjournment  took  place,  in  order  to  afford  the  people  at  lurge  an 
opportunity  of  expressing  their  sentiments  on  the  several  provi- 
sions of  the  proposed  constitution.  Trial  by  jury  was  reserved 
in  criminal  cases  only  where  the  offence  was  Indictable.  The 
ninth  section  had  been  arranged  so  as  to  hannonize  with  what 
had  been  the  practice  heretofore.  Tins  was  a  necessary  provi- 
sion for  the  actual  state  of  the  country,  and  the  due  administra- 
tion of  tile  laws. 

Sir,  the  summ.ary  jin'isdictlon  of  the  courts  of  justice  was  per- 
fectly known — there  was  not  a  member  of  the  convention  but 
must  have  known  of  the  summary  jurisdiction  of  justices  of  tlie 
peace,  in  various  cases,  such  as  fines  for  profcxe  swearing,  drunk- 
enness, and  the  summ.ary  punishment  of  vt-.grants,  Sec.  who,  if 
they  did  not  pay  their  respective  fine  s.  were  to  be  imprisoned  for 
a  month,  and  so  on  ;  and  this  jurisdiction  of  the  justices  of  the 
peace  must  have  been  forever  susp:;nded,    if  the  trial  by  jury 
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had  been  allowed  in  all  cases.  Therefore  the  spirit  of  those 
gentlemen  was  to  conform  to  whatever  had  been  the  practice  of 
our  courts  of  justice  ;    and  they  amended  it  accordingly. 

It  was  not  out  of  the  view  of  the  convention  that  the  oi'phan's 
court  had  no  jury — that  the  register's  court  had  no  jury — ^that  the 
court  of  admiralty  had  no  jury.  These  gentlemen,  knowing  these 
things  must  have  been  weak  indeed,  sir,  or  they  must  have  been 
profligate  and  wicked,  if  they  had  permitted  this  provision  to  re- 
main doubtful.  It  would  have  been  a  criminal  neglect  if  they 
hud  not  guarded  against  doubt  and  ambiguity.  The  manner  in 
which  it  now  stands  is  affirmative  of  the  jurisdiction  of  the  su- 
preme court.  You  see  at  once  that  the  negative  carries  with  it 
the  affirmative  proposition  ;  they  do  not  merely  say  "we  will  not 
deny  them  this  proposition, — we  will  be  silent  and  confirm  it," — . 
but  we  find  them  employed  in  removing  all  doubts  that  might 
have  been  heretofore  entertained. 

Nov/,  sir,  the  adjournment  of  the  convention  took  place,  and 
the  subject  v/as  committed  to  the  people  at  large,  and  the  people 
with  all  the  sense  and  information  of  those  who  represented  them, 
afterwards  confirmed  it.  There  v/as  not  a  little  circle  cf  twenty 
men  in  any  part  of  Pennsylvania  but  were  perfectly  acquainted 
with  the  cause  of  Eleaz.ir  Osv/ald,  and  no  member  of  the  con- 
vention could  have  acted  with  fidelity  if  l^ie  had  not  stated  to  his 
constituents  the  operation  of  this  provision.  The  convention 
adjourned  for  the  purpose  of  giving  the  people  a  more  full  and 
complete  opportunity  of  expressing  their  opinion  of  the  proposed 
plan  of  government ;  they  say  to  the  people,  you  have  it  in  your 
power  to  express  your  opinion  on  every  part  of  this  proposed 
frame  of  government,  and  if  any  parts  of  it  are  not  conformable 
to  your  wishes,  you  may  have  them  altered,  amended  or  abolish- 
ed. In  the  second  session  of  the  convention,  not  a  single  attempt 
is  made  to  touch  this  proposition,  except  the  single  instance  made 
by  Mr.  M'Kean,  of  adding  after  '■'•indictment.,'"  the  words  "  or  in' 
Jbrmation,"  and  that  was  only  to  render  it  more  explicit.  During 
the  recess  not  a  single  objection  is  heard — not  a  whisper  of  com- 
plaint from  the  people.  Tlie  convention  very  reasonably  infer, 
that  the  silence  of  the  people  is  an  argum.ent  in  its  favor  ;  aiid 
they  adopt  it  as  a  part  of  their  will. 

In  the  second  session  of  the  convention,  page  161  of  their  mi- 
nutes, you  Avill  find  them  adopting  this  clause  Avithout  a  single 
exception ;  there  is  no  yea,  no  nay,  no  motion  for  amendment, 
although  they  have  just  returned  with  all  the  advice  and  informa- 
tion collected  from  among  their  constituents. 

"  The  ninth  section  of  the  ninth  article  being  under  consider- 
ation) the  same  was  adopted  as  follows  ; 
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■<'  Section  9.  That  In  all  criminal  prosecutions  the  accused  hath 
a.  right  to  be  heard  by  himself  and  his  counsel ;  to  demand  the 
nature  and  cause  of  the  accusation  ag;ainst  him  ;  to  meet  the  wit- 
nesses face  to  face  ;  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor ;  and,  in  prosecutions  by  indictment^  a 
speedy  public  trial  by  an  impartial  jury  of  the  vicinage,"  Sec. 

Now,  sir,  we  see  that  the  convention,  after  a  lapse  of  six  months, 
and  after  every  thing  had  been  done  to  encourage  dciihcriiton  and 
inquiry,  declare  tiiat  this  shall  be  a  part  of  the  constitution — t'lat 
it  is  the  law  of  the  land.  Not  only  tliis,  sir,  but  all  those  who 
had  been  of  an  opposite  opinion,  acquiesced  in  the  measure. 
We  have  not  only  their  silence,  but  their  open  acquiescence  in 
favor  of  the  provision. 

I  now  come  to  the  final  completion  of  the  9th  section.  \_Mi- 
nutes  of  the  convention,  pcige  188.] 

"  A  motion  was  made  by  Mr.  Smith,  seconded  by  Mr.  Lewis, 
to  reconsider  the  ninth  section  of  the  ninth  article,  in  order  to 
insert  after  the  word  '■'■indictment.,'^  the  words  '■'■  or  informadon.'* 

"  On  the  question — "  Will  the  convention  agree  to  reconsider 
for  the  aforesaid  purpose  ?" — it  was  determined  in  the  affirma- 
tive, and  the  section,  as  amended,  adopted." 

Am  I,  sir,  justified  in  what  I  have  said  ?  r  Am  I  justified  in 
saying  that  tliis  common-law  power,  this  punishment  of  con- 
tempt by  summary  process,  as  a  part  of  the  law  of  the  land,  is 
completely  recognized  by  the  convention  ? 

We  may  receive  benefit  by  looking  at  another  section  of  th« 
constitution.  The  convention  were  perfectly  aware  that  there 
were  offences  which  were  not  punishable  by  indictment,  but  yet 
it  was  essential,  not  only  to  the  peace  and  welfare  of  society,  but 
to  the  very  administration  of  justice  itself,  that  they  should  be 
punished.      Constitiiiion,  art.  9.  sec.  10. 

"  That  no  pei'son  shall,  for  an  indictable  offence,  be  proceeded 
against  criminally  by  information,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  in  the  militia  when  in  actual  service  in 
time  of  war  or  public  danger,  or,  by  leave  of  the  court,  for  op- 
pression and  misdemeanor  in  office.  No  person  shall,  for  tlie 
same  offence,  be  twice  put  in  jeopardy  of  life  or  limb  ;  nor  shall 
any  man's  property  be  taken  or  applied  to  public  use  without  the 
consent  of  his  representatives,  and  without  just  compensation  be- 
i»g  mtvde." 

M2 
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The  g-entlemen  of  the  senate  -will  please  to  recollect,  that 
here  i'lfjrtim'io?!  applies  to  the  case  of  a  magistvatc  or  public  offi- 
cer, for  malconduct  in  office,  in  which  case,  trial  by  jury  is  ex- 
cluded. Now,  sir,  whatever  might  have  been  the  ingenuity  in 
conceiving,  and  the  reasoning  and  "  sophistry"  of  Mr.  Findley 
in  advocating  his  doctrine,  that  ihc  laiv  of  the  land  was  merely  a 
diversity  in  the  mode  of  expi-essing  '■'■judgment  of  his  peers — that 
what  was  disjoined,  he  chused  to  unite — and  that  the  word  or  was 
a  word  witliout  meaning ;  whatever  may  have  been  his  reasoning 
or  ingenuity  on  this  subject,  it  is  unavailing,  because  it  cannot  be 
supported  upon  any  tenable  ground. 

Not  alone  by  law  but  even  by  history  we  have  an  account  of 
the  ovigin  of  this  provision.  Hume  in  his  history  of  England 
gives  yoii  the  precise  words.  They  are  the  same  as  are  used  m 
the  British  magna  charta.  The  worthy  manager  spoke  of  the 
constitution  of  1776.  The  constitution  of  1776  called  for  the 
prosecution  by  indictment,  and  drew  no  distinctions  like  those 
which  are  drawn  in  the  constitution  of  1790.  The  present  con- 
stitution is  explicit.  It  declares  those  cases  where  the  general 
pov/ers  are  to  be  preserved,  and  those  where  the  right  of  ti-ial  by 
jury  is  to  be  enjoyed.  The  ambiguity  of  the  old  is  remedied  in 
the  new  constitution.  But  even  under  the  old  constitution  the 
distinction  is  sufficiently  plain  to  authorize  the  full  application  of 
our  doctrine  ;  and  for  this  I  am  sure  the  candor  of  the  learned 
counsel  will  induce  him  to  say  that  the  contemporaneous  adjudi- 
cations of  our  courts  of  justice  ought  to  be  considered  as  of  some 
authority.  The  judges  have  decided  on  those  principles,  in  cases 
where  the  tongue  of  malice  could  not  attain  the  slightest  ground 
for  censure.  I  allude  to  the  celebrated  case  of  Bishop  Carrol. 
Here,  sir,  the  judges  acted  with  their  usual  independence  ;  they 
did  not  retire  into  a  corner,  nor  hide  themselves  irt  a  bushel. 
They  were  steadfast  in  the  seat  of  justice.  Thus  we  see,  that 
antecedent  to  the  case  of  Thomas  Passmore,  they  had  acted  up- 
on the  same  principle,  and  they  did  not  act  secretly.  Of  course 
they  had  to  be  governed  by  that  principle  in  his  case.  Can  it  be 
said  that  the  judges  have  not  acted  upon  fair,  upright  and  inde- 
pendent principles,  and  upon  the  untainted  suggestions  of  their 
best  judgment  have  declared  that  this  is  the  law  of  the  land  ? 

Sir,  the  case  I  have  mentioned  was  in  the  view  of  men  of 
patriotic  minds,  and  how  many  would  have  been  found  to  call 
the  judges  to  an  account,  if  they  had  not  been  assured  that  it 
■Vv^as  the  law  of  the  land. 

New,  sir,  wh?.t  does  the  constitution  of  Pennsylvania  say  on 
this  subject  ?  It  says,  that  in  every  case  where  a  man  is  accused 
of  a  crime,  he  shall  have  the  benefit  of  being  heard  by  himself 
and  his  counsel— of  confronting  his  accusers,  and  of  compulsory 
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process  for  obtaining  witnesses  in  his  favor, — he  shall  have  these 
ad\-antao-es  in  all  cases, — and  in  cases  of  indictment  or  injinna  ion 
the  benefit  of  a  trial  by  jury  ;  but  if  the  action  is  not  by  indict- 
ment or  information  and  if  heretofore  trial  by  jury  was  not  the 
mode  of  investigating  things  of  this  kind,  he  must  not  have  a 
trial  by  jury — he  shall  only  be  entitled  to  what  was  the  pre-exist' 
ing  process. 

It  is  in  vain,  sir,  to  disguise  the  attempts  that  have  been 
daily  appearing,  through  the  medium  of  the  press,  to  warp  tne 
minds  of  this  couit  on  this  important  question.  In  particular, 
there  Avas  a  publication  in  an  Eastern  paper  calculated  to  raise 
prejuchces  in  the  minds  of  this  honorable  court.  Other  pap,;r3 
have  been  circulated  with  equal  zeal  for  this  purpose.  For  my 
part  I  have  not  thought  it  necessary  to  notice  them  furtlier,  than 
to  apprize  this  honourable  court  of  the  dangerous  consequences 
that  may  result  to  the  due  administration  of  justice,  if  such  pub- 
lications are  pemiitted. 

How  am  I  to  shield  myself  from  the  influence  of  such  publi- 
cations ?  How  am  I  to  counteract  their  dangerous  tendency  I 
When  I  am  standing  up  before  a  jury,  and  if  I  find  them  preju- 
diced against  my  client  in  consequence  of  out-door  statements 
and  insinuations,  what  are  my  feelings  then  ?  Why,  it  is  not 
in  the  power  of  man  to  obtain  a  fair  and  unprejudiced  hearing, 
or  justice  for  his  client. 

In  the  case  of  John  Fries,  of  whose  counsel  I  was,  in  conjunc- 
tion with  Mr.  Lewis,  a  publication  appeared  in  one  of  the  daily 
papers  threatening  our  personal  safety  for  appearing  as  the  coun- 
sel of  that  unfortunate  man.  If  there  had  not  been  rooai  to 
suppose  I  should  injure  the  cause,  and  ultimately  eucrease  the 
danger  of  my  client,  I  shoidd  instantly  have  moved  for  a  rule 
against  the  printer,  nothing  else  could  have  prevented  me  from 
applying  for  an  attachment.  Under  such  circumstances,  sir,  be- 
foi-e  a  court  of  common  law,  the  minds  of  the  jury  tainted  with 
prejudice  and  warped  by  impressions  of  well  written  essays  on 
one  side  or  the  other, — ^no  matter  on  which  side  the  prejudice  is, 
created, — it  will  be  impossible  for  the  ablest  counsel  to  eradicate 
it  from  tlie  minds  of  such  a  jury.  Through  the  medium  of  the 
press,  and  its  consequent  pov.^er,  the  jury  thus  prejudiced,  aye  and 
perhaps  intimidated,  I  shall  lose  the  cause  of  m^y  cfient ;  where- 
as if  the  cause  had  been  heard  before  an  unprejudiced  jury,  I 
should  have  obtained  a  verdict  in  his  favor.  Now,  sir,  if  there 
is  a  sanction  given  to  such  conduct— if  a  man  with  impunity  can 
repudiate  the  character  of  my  client — if  he  can  say  that  he  is 
a  terrible  fellow,  a  federalist— not  only  this,  but  that  he  is  a  vag- 
abond— -on  the  eve  of  bankruptcy,  with  a  number  of  other  things 
<•"!■.! all V   bad — what   is  my  situation   then?     The   sheriff   is   a 
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popular  officer.  Altliough  he  is  independent  for  three  years,  yet 
Wv,'  kjiow  vc.y  well  that  he  also  may  be  led  astray  by  passion  or 
piv  judice.  He  may  be  operated  upon  in  the  same  way  as  the 
jury  are.  But  iie  may  wish  to  summon  a  good  jury — he  may 
suiii'  -on  men  w-'o  have  never  heard  a  word  in  their  lives  relative 
to  ti;c  cuse,  but  w!  o  liave  read  partial  statements  concerning  it  in 
the  newspapers.  Well  cir,  suppose  the  sheriff  sends  into  the  box, 
^n  uprxglit  iionest  jury  ;  but  tliey  have  read  in  the  newspapers 
evcry  thing  that  can  be  urged  in  favor  of  my  antagonist,  and  eveiy 
tlu.i^-  in^arious  to  my  client — well,  my  cause  is  forestated.  I 
Tiave  not  the  opportunity  of  an  impartial  hearing.  The  effect 
.of  such  practices  is  strongly  marked  in  the  case  of  John  Fries, 
'■W:\t;re  tl'e   publications  were  of  such  a  nature  as  to  have  the 

.iriost  bulefiil  efitct ;  and  in  consequence  of  those  publications 
would  ';ave  been  hung,  had  not  the  executive  exercised  his  pow- 

^  er  of  pt^rdon. 

^  .  In  the  court  we  were  not  allowed  to  express  our  arguments  on 
,  ttie  law.  We  were  denied  the  full  opportunity  of  defending  our 
.'  clients. 

y^,,.  Now  I  pray  the  manager  to  obsen'e  that  every  man  accused 
rsKall  have  the  benefit  of  covmsel,  and  that  he  who  attempts  to 
infi  nge  that  right,  or  he  wlio  endeavors  to  repudiate  counsel, 
couiitcrvalis  tlie  right  of  the  citizen: — When,  perhaps,  his  fame, 
Lis  fortune,  his  stake  in  life,  his  character,  wife,  children,  his  fa- 
mily, iiis  all,  dt  pcnd  on  his  having  a  fair  trial. — If  he  be  debarred 
by  tl.ose  means  of  this  precious  right,  he  may  be  found  guilty 
and  sent  to  saw  stones  or  to  be  immured  in  the  solitary  cells,  un- 
der tuis  sentence  produced  by  prejudice. 

The  freedom  of  the  press  is  a  very  necessary  appendage  of 
liberty  ;  but,  sir,  what  is  the  effect  if  it  when  employed  in  the 
way  that  I  speak  of.  It  may  answer  the  purpose  of  printers,  but 
[  not  of  suitors.  The  printer  may  advance  hjs  interest  by  pub- 
lishing what  should  be  left  to  a  court  and  jury  ;  but  the  purity  of 
the  administration  of  justice  is  destroyed. 

M^hen  the  subject  goes  into  a  newspaper  it  gives  to  the  most 

skilful  penman  all  the  advantages  of  the  cause.     He  pourtrays 

"  the  merits  of  his  own  cause  without  any  reference  to  the  merits 

of  the  cause  of  his  antagonist.    But  sir,  if  the  business  goes  into 

a  court  of  justice,  tliere  is  to  be  found  the  most  perfect  equality. 

If  either  of  the  parties  should  be  poor,  he  does  not  suffer  in  this 

,   case  through  adversity.    He  will  have  counsel  assigned  to  him,  and 

!,  he  Avill  have  a  fair  hearing.     But,  sit,  this  is  not  the  case  if  the 

^-  subject  is  to  be  argued  through  the  medium  of  a  newspaper — 

jy  printers  may  be  hired — a  rich  man  may  purchase  the  services  of 

a  press,  and,  if  necessary,  AVi'iters  in  his  behalf — his  opponent,  per- 
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haps,  cannot  write  himself  and  is  poor :— He  has  no  chance  of 
meeting  his  adversary  upon  equal  ground.  This  is  accommodat- 
ing tlie  skilful  and  tb.e  rich,  to  the  injury  and  ruin  of  the  unskil- 
ful and  the  poor.  This,  sir,  is  not  all  the  grievance,  not  the  one 
tiiousand  part  of  it.  We  know  that  in  the  coUisi'  n  and  the  war- 
fare of  the  press,  it  is  to  the  passions  and  not  to  the  judgment  of 
mankind  that  the  appeal  is  made.  Tliere  is  no  court  to  take  care 
tiiat  there  shall  be  no  passions  exerted — there  is  no  check  of  this 
kind.  Roused,  perhaps  by  the  irritations  of  my  antagonist,  I 
begin  to  think  that  my  cause  is  one.thing  and  my  feelings  another. 
My  charact:;r  is  attacked.  I  cannot  submit  to  the  indignity  I 
have  received.  What  is  the  effect  ?  Instead  of  obtaining  an  im- 
partial and  unprejudiced  decision  o.  the  cause,  all  is  passion,  and 
tumult,  and  confusion,  riot,  duelling,  and  murder.  Shall  it  be 
said  tliat  such  a  course  of  proceeding  is  even  tolerable  ?  That 
it  could  be  at  all  borne  with  ?  No,  in  every  state  of  society  the 
remedy  to  be  applied,  is  to  be  adapted  to  the  exigency  of  the 
case.  You  will  tell  me  that  the  law  is  a  sure  I'emedy.  So  it  is. 
But  it  is  in  vain  to  tell  me  that  in  an  apoplexy  you  must  be  de- 
liberate and  patient ;  you  must  have  the  physician  immediately  or 
all  is  lost.  What !  when  a  man  has  lost  his  life,  to  tell  him  he 
might  procure  his  remedy  by  an  action  at  law  ?  But,  sir,  that  is 
not  the  only  consideration ;  so  far  as  respects  the  public  rights 
and  interests,  the  channels  of  justice  are  to  be  preserved  pure 
and  untainted,  you  are  not  to  corrupt  the  public  mind,  nor  the 
judicial  decisions  of  the  courts.  Upon  the  purity  of  those  de- 
pends the  safety  of  our  persons,  property  and  reputation.  A 
man  carries  his  cause  into  a  newspaper,  at  the  same  time  that  it 
is  before  a  court  of  justice.  He  will  perhaps  take  care  to  injure 
the  character  of  my  witnesses.  He  is  replied  to.  The  next  day- 
out  comes  another  publication,  and  this,  perhaps,  may  meet  a 
counter  statement.  The  suit  is  still  going  on.  Well,  a  third  pub- 
lication appears,  perhaps  threatening  the  personal  safety  of  my  wit- 
ness ;  and  in  consequence  of  which  the  witness  prevaricates.  The 
court  will  say  to  the  jury,  so  far  as  respects  the  testimony  of  this 
man  you  are  to  pay  no  attention  to  it — Mr.  Attorney,  tliis  witness 
has  perjured  himself,  you  will  take  notice  oi  him.  Now  day 
after  day  scenes  of  this  kind  may  be  repeated,  and  there  is  to  be 
no  remedy  for  the  evil  Yes,  I  may  bring  an  indictment  against 
him  ;  but  my  cause,  perhaps  of  great  importance,  is  already  lost, 
and  I  may  be  ruined.  Can  the  indictment  yield  me  a  full  reme- 
dy for  the  wrong  I  have  suffered  ?  Can  such  a  system  as  this, 
sir,  be  fit  for  men  of  virtue  and  integrity  ?  Would  they  have  an 
equal  chance  with  the  profligate  and  unprincipled?  No,  sir, 
there  is  no  way  but  by  laying  hold  of  the  man,  and  bringing 
him  before  the  court  for  trial,  at  once.  If  he  acknowledges  his 
error,  and  says  that  the  case  is  not  as  he  asserted,  and  if  he  makes 
atonement,  then,  the  court  may  pardon  or  mitigate  his  punish- 
ment according  to  their  discretion.    It  is  the  right  of  the  suitor 
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to  demand  this  proceeding,  and  it  is  the  dutv'  of  tJie  court  to  see 
that  he  has  full  justice.     For  the  sake  of  society  we  must  imme- 
diately bring  these  people  to  the  public  tribunal,  and  make  them 
answer  for  their  conduct.     This  is  the  safeguard  of  your  tiial  by 
jury.     1  hen  I  ask,  sir,  in  the  name  of  heaven  what  can   be  the 
inducement  to  say,  that  a  man  v/ho  commits  an  heinous  offence 
ought  not  to  suffer  for  it.     That  his  crime  should  go  unpunish- 
ed  i     This  would  undoubtedly  be  the  case,  if  the  arguments  of 
the  gentleman  should  prevail.     It  is  in  the  system  of  our  nature 
to  apply  the  remedy  to  the  evil,  and  there  can  be  no  otner  reme- 
dy thaii  the  process  of  attachment,  which  can  effectually  restrain 
a  repetition  of  this  encroachment  on  the  due  administration  of 
justice.     It  is  not  only  the  expression  of  the  constitution,  but  the 
opinion  of  all  expounders  of  it,  that,  with  respect  to  the  trial  by 
jury.  It  shall  be  as  heretofore  ;  but  it  shall  not  be  allowed  in  tiiose 
cases  where  another  mode  of  proceeding  has  been  usual. 

One  word  more  as  to  legislative  construction  and  I  shall  con- 
clude. It  IS  my  determination,  if  the  senate  concur  with  me,  to 
conclude  this  morning. 

I  wish  to  turn  the  attention  of  this  honorable  senate  to  the  dis- 
tinction between  a  judgment  by  peers,  and  a  judgment  by  the 
law  of  the  land.  ' 

By  the  constitution  of  1790,  as  well  as  that  of  1776,  all  laws 
previously  in  force  were  made  the  laws  of  Pennsylvania  ;  yet, 
notwithstanding  this  provision,  we  find  the  jurisdiction  of  the 
justices  of  the  peace  afterwards  extended  from  five  to  twenty 
pounds.     IState  Lawsj  vol.  3. /lage  536.} 

.  '^  Sect.  I.  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 
twes  of  the  Common%ueaUh  of  Pennsyl-vania^   in  General  Assembly 
met.,  and  it  is  hereby  enacted  by  the  authority  of  the  sa?ne,    That, 
from  and  after  the  fifteenth  day  of  June  next,  the  jurisdiction, 
authority  and  powers  of  the  justices  of  the  peace  of  the  several 
counties  within  tbis  state,  which  are  vested  in  them  severally  by 
oip  act,  entituled  "  An  act  for  the  more  "  easy  and  speedy  recov- 
ery of  small  debts,"    passed  on  the  first  day  of  March,    one 
thousand  seven  hundred  and  forty-five,  shall  be,  and  the  same 
are  hereby,  extended  to  actions  of  debt  and  other  demands,  not 
exceeding  twenty  pounds,  subject  to  the  like  reliel"  to  insolvent 
c.ebtors  and  under  every  other  regulation,  restriction  and  excep- 
tion, in  the  same  contained,  as  to  costs  of  suits,  and  otherwise, 
as^ii  the  said  act  for  the  more  easy  and  speedy  recovery  of  small 
t.eots  was  herein  re-capitulated  and  re-enacted,  other  than  the  li- 
mitation   thereof    to   debts   and   demands   not    exceeding    five 
pounds  :    And  if  any  person  or  persons  shall,  after  the  fifteenth 
tlay  ol  June  next,  bring  any  suit  or  action  in  other  manner  thaa 
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ii3  provided  by  the  act,  to  which  this  is  a  supplement,  except  as 
to  its  limitation,  and  shall  not  recover  more  than  twenty  pounds  in 
such  suit  or  action,  he,  she  or  they  shall  not  have  judgment  for 
any  costs  therein  expended,  except  as  in  and  by  the  said  act  is 
provided." 

In  this  act,not  only  the  sum  is  en!arged,but  the  powers  multipli- 
ed ;  and  I  think  if  they  had  the  right  to  extend  this  power  of  pro-' 
ceeding  without  a  trial  by  jury,  tliey  might  as  well  have  extend- 
ed this  act  so  as  to  embrace  Cjuestions  for  torts  and  wrongs,  and 
questions  of  damages  between  citizen  and  citizen ;  because  a  jus- 
tice of  the  peace  was  supposed  to  be  capable  of  exercising  a 
jurisdiction,  and  deciding  in  cases  of  debts  not  exceeding  twenty 
pounds,  he  was  equally  capable  of  exercising  the  same  power 
in  questions  of  damages  ;  and  the  constitution  appears  to  have 
been  made  a  mere  meiim  tiium.  It  is  something  so  repugnant  to 
all  my  ideas  of  the  constitution,  that  I  cannot  but  consider  the 
extension  to  have  been  intended  to  commit  murder  on  the  con- 
stitution, by  the  adoption  of  the  twenty  pound  law. 

Again,  sir,  as  to  the  jurisdiction  which  has  been  thus  extend- 
ed, not  only  in  actions  of  debt  but  even  of  damages,  in  a  way 
that  did  not  exist  before.  By  law  and  by  the  constitutions  of 
1776  and  1790,  it  was  provided,  that  where  the  parties  were 
agreed  they  might  have  the  matter  in  dispute  submitted  to  refer- 
ees. Why,  sir,  under  this  constitution  of  1790,  the  legislature 
have  passed  a  law,  by  the  provision  of  which  it  is  in  the  power 
of  one  of  the  parties  to  compel  the  other  to  go  to  law  by  way  of 
reference.  Whence  have  they  got  this  power  ?  Got  it  ?  I  sup- 
pose, they  got  it  by  the  constitution.  Would  they  look  for  it  any 
where  else  ?  This  law  does  in  some  cases,  allow  an  appeal  from 
the  decision  of  the  justice  of  the  peace,  but  if  the  sum  does  not 
exceed  a  particular  sum,  there  is  no  appeal,  and  consequently 
there  can  be  no  trial  by  jury. 

Sir,  let  me  relate  a  case  which  occurred  recently  under  this 
law.     A  very  respectable  physician,  a  man  of  character  and  of 
skill,  had  attended  a  farmer  in  the  neighborhood  of  a  populous 
town ;  he  had  repeatedly  gone  to  see  him,  and  found  his  dis- 
ease to  be  of  such  a  nature  as  to  require  copious  bleeding.     I 
believe  the  doctor  was  bred  in  the  school  of  doctor  Hush,  and^^' 
of  course,  used  the  lancet  with  greater  freedom  and  confidence  ' 
than  other  physicians  usually  do.     The  consequence  was,  that, 
although  the  disease  was  removed,  the  patient  became   debili- 
tated and  low  in  strength,  and  yet  nothing  but  time  was  neces- 
sary to  reinstate  and  perfectly  restore  him  to  health.     He  was' 
in  a  full  state  of  convalescence,  though  being  much  weakened,  lie 
fancied  that  he  was  getting  worse.     Persons  little  skilled  hav- 
ing called,  he  asked  their  opinion  of  his  situation.     I  will  tell 
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you,  says  one,  that  the  manner  the  doctor  treated  you,  •was 
highly  improper — why  he  has  bled  you  almost  to  death — you 
have  lost  the  stamina  of  life — you  can  never  recover,  unless 
you  are  treated  in  a  different  manner.  This  is  all  very  flatter- 
ing. He  takes  the  advice,  and  the  next  time  the  physician 
comes,  he  tells  him  that  he  don't  want  his  services  any  longer. 
Well,  sir,  the  physician  makes  out  a  bill  for  medicine,  advice 
and  attendance,  and  sends  it  to  the  farmer,  and  charges  about 
twenty  dollars.  "  Oh  very  well,"  says  the  farmer ;  ''  I  will  pay 
it  as  soon  as  I  am  able  to  get  out." — But  the  bad  advisers  again 
come  about  him,  dissuade  him  from  his  purpose,  and  tell  him 
that  his  health  has  been  ruined,  and  that  he  has  suffered  a  loss 
of  time,  and  of  course  the  reward  of  his  industry  which  he 
was  prevented  from  exercising,  in  consequence  of  his  beings 
thus  purged  and  bled.  The  fiirm-r,  thus  ill  advised,  made 
out  his  bill,  and  I  think  laid  his  damages  to  nearly  one  hundred 
dollars.  The  doctor  was  astonished.  He  was  afraid  that  the 
strong  dosing  and  bleeding  had  made  him  mad.  The  man  had 
called  upon  an  attorney,  and  stated  his  case,  but  he  refused  to 
have  any  thing  to  do  with  it,  and  told  him  he  was  crazy.  The 
suit  was  brought  by  the  doctor  under  the  coercive  authority  of 
the  act  of  assembly — the  faimer  chose  to  go  into  a  reference, 
with  which  the  doctor  was  obliged  to  comply.  The  referees 
were  appointed  in  the  usual  manner,  and  they  were  actually 
foolish  enough  to  find  against  the  physician,  and  in  favor  of  the 
farmer ;  in  consequence  of  which  the  doctor  was  obliged  to 
pay  his  patient,  instead  of  his  patient  paying  him.  Now,  sir, 
there  is  but  one  case  that  can  be  compared  to  this,  and  that  is 
the  court  compelling  the  lawyer  to  pay  his  chent. 

State  Laws,  vol.  3.  /lage  546.  {A-t  for  the  sufifiression  of 
vice  and  immoralily,  giving  a  single  magistrate  power  to  fine 
persons  for  profane  swearing,  breach  of  the  lord's  day,  drunk- 
enness, &c.  and  on  their  refusal  or  neglect  to  pay,  and  sufficient 
goods  or  chattels  not  being  found,  to  commit  them  to  the  house 
of  correction.] 

Again,  sir,  in  the  6th  volume.  State  Laws,  [vol.  5.]  fiage 
510. 

"That  every  guardian  elected  in  manner  before  directed, 
shall  within  ten  days  after  his  appointment,  and  before  he  en- 
ters upon  the  execution  of  his  office,  take  an  oath  or  affirma- 
tion according  to  law,  which  the  mayor  or  recorder,  or  any  of 
the  aldermen  of  the  said  city,  or  justice  of  the  peace  in  the  said 
district  or  township,  is  hereby  authorised  to  administer,  that 
he  will  discharge  the  office  of  guardian  of  the  poor  truly,  faith- 
fully and  impartially,  to  the  best  of  his  knowledge  and  ability  ; 
apd  in  case  of  neglect  or  refusal  to  take  the  necessary  oath  or 
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affirmation,  for  the  faithful  execution  of  said  office,  within  the 
time  aforesaid,  he  shall  forfeit  and  pay  the  sum  of  sixriy'doWh, 
for  the  use  of  the  poor  of  tl.e  said  city,  district  and  township 
aforesaid."  So  that  if  any  person  refuses  or  neglects  to  take 
on  himself  the  office  of  a  guardian  of  the  poor,  he  subjects 
himself  to  a  fine  of  sixty  dollars,  Avithout  a  trial  by  jury,  to  be 
levied  by  distress  or  otherwise  ;  and  if  he  does  not  or  cannot 
pay  the  tine,  he  is  to  be  committed  to  jail.  Where  is  the  con- 
!Stitution  now  ?  My  worthy  friends  will  find  they  have  Icfst 
sight  of  it. 

Again,  sir,  in  the  23d  section  of  the  same  act  it  is  provided, 
that  if  anv  person  shall  import  any  mimed  or  impotent  pei'- 
son,  infant,  lunatic,  or  any  vagabond  or  vagrant,  likely  to 
become  chargeable,  and  does  not  send  him  away,  he  shall  be 
charged  with  the  maintenance  of  such  person,  and  in  case  of 
his  refusing  so  to  do,  he  is  to  be  punished  by  fine  and  impri- 
sonment. If  a  tavern  or  other  housekeeper  or  inhabitant  har- 
bors any  such  persons,  they  are  liable  to  fine  or  imprisomeht 
if  they  do  not  notify  the  guardians  of  the  poor  of  it.  If  ^a 
pauper  intrudes  himself  on  any  township  to  which  he  does  not 
belong ;  what  is  done  ?  Wliy  he  is  punished  by  fine  arid 
imprisonment.  If  a  father  or  a  husband,  deserts  his  childrdn 
and  his  v?ife,  he  is  liable  to  fine  and  imprisonment. 

,    (Through  the    carelessness  of  the  compositor  the  following  paragraph 
rli-.s  been  misplaced.     It  ought  to  have  followed  the  second  break  in  page 
267.     But  being  ui  itself  a  complete  point  in  the  argument,  it  is  hoped  that 
the.  error  will  not  be  thou2at  ia-.^jortant.)  v 

'":  .  "•* 

Sir,  I  will  not  turn  to  the  general  proceedings  in  Judge  See- 

ly's  case.  I  will  refer  to  the  reasons  of  dissent,  which  have 
.been  signed  among  others  by  Mr.  Whitehiil,  the  honourable 
Speaker,  and  by  Nathaniel  B.  Boileau.  The  second  reason 
of  dissent  is  in  these  m  ords.  "  By  whatever  process,  8cc.'* 
\_See  Ap/iendix^  fiage  92,.']  I  thank  my  worthy  friend  for  the 
benefit  of  his  name  to  this  document.  Sir,  I  appeal  to  the 
sentiments  of  the  honourable  counsel — to  the  sentiments  of 
the  honourable  Speaker — to  the  worthy  manager,  whether  the 
doctrine  for  which  we  contend  is  not  the  same  as  that  of.  the 
manager  ?  Sir,  the  same  principle  was  fully  understood  in  the 
convention,  and  that  all  doubt  should  be  removed,  amendment 
and  amendment  were  moved,  over  and  over  again  until  it  as- 
sumed the  permanent  shape  which  it  now  has.  .j 

Now,  sir,  meaning  to  touch  but  slightly  on  the  other  points 
of  my  argument,  I  am  drawing  to  a  close  ;  leaving  much  to 
th^  ingenuity,  talents  and  application  of  my  colleague,  i 

.  •••■   ■  •  ,    ji 

'X-:.-  .1:1.3     ..  .-■  .■  «»3tt»  «i  fc»« 
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Here  then,  sir,  I  conclude  the  proposition  to  be  established, 
that  the  judges  of  the  supreme  court  have  a  constitutional 
power  to  punish  contempts  of  this  nature  by  attachment.  I 
apprehend  no  danger  from  your  decision.  I  feel  confident 
that  no  terror,  persuasion,  party  spirit  or  soothing  will  operate 
upon  the  minds  of  this  honorable  court.  Whatever  may  be 
the  result  of  this  impeachment,  I  do  say,  that  the  independ- 
ence of  the  judiciary  ought  to  be  preserved.  It  is  of  far  great- 
er importance  in  a  republican  than  in  a  monarchical  form  of 
government.  It  would  indeed  be  a  lamentable  state  of  things, 
if  with  every  shifting  of  party  we  were  to  have  a  shifting  of 
the  judges.  No  man  would  have  fortitude  enough,  to  encoun- 
ter the  risk  of  feeling  and  of  character  attendant  on  such  events. 
If  the  popular  passions  are  permitted  to  operate  against  the 
judicial  department  of  the  governinent,  the  administration  of 
justice  will  be  paralixed. 

Now  whether  you  think  that  the  judges  ought  to  hold  their 
offices  as  the  sheriffs  do,  only  for  three  years,  or  as  they  held  it 
by  the  constitution  of  1776,  for  seven  years,  can  have  no  opera- 
tion on  the   question  now  before  you.     They  now  hold  their 
ofijces  by  the  sacred  tenure  of  the  constitution,  and  unless  you 
have  full  proof  of  their  having  erred  intentionally,  you  cannot 
find  a  verdict  aginst  them  on  this  impeachment.     And  I  ask 
you  in  the  view  of  this  respectable  assembly,  whether  you  have 
it  in  testimony  before  you  that  such  motives  swayed  the  judges  ? 
I  acknowledge  that  they  are  but  men,  and  as  such,  may  fre- 
quently err  in  opinion,  but  if  the  error  proceeds  merely  from 
the  imperfection  of  their  judgment,  and  if  you  have  no  proof 
that  they  have  wilfully  violated  the  constitution,  from  impure 
motives,  it  is  not  for  this  court  to  decide  against  them.     If  the 
iudges  have  given  erroneous  or  even  illegal  decisions,  there  is 
a  remedy  to  be  found  in  an  application  to  the  high  Court  of 
errors  and  appeals.    If  there  was  a  mistaken  judgment  as  to  the 
action  between  Pettit  and  Eayard  and  Thomas  Passmore,  that 
judgment  could  have  been  reversed  by  the  high  court  of  errors 
and  appeals.     If  they  erred  as  to  the  effect  of  the  answers  to  the 
interrogatories,  their  decision  might  have  been  referred  to  the 
court  of  errors  and  appeals;  but  I  repeat,  that  if  they  have  not 
■wilfully  violated  or  neglected  the  provisions  of  the  constitution, 
from  impure  or  interested  motives,  you  cannot  possibly  decide 
against  them, 

I  must  for  a  moment  advert  to  some  remarks  of  my  worthy- 
friend  the  manager.  I  cannot  believe  that  he  intended  to 
■wound  our  personal  feelings  by  any  thing  which  he  has  said, 
but  it  appears  to  me,  that  he  thought  himself  placed  on  high 
ground,  and  might  do  as  he  pleased  with  us  poor  lawyers.  We 
have  heard  him  not  only  say,  that  ail  which  he  expected  Irom 
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us  was  mere  sophistry  and  eloquence,  but  he  went  so  far  as  to 
say,  that  I  had  no  right  to  animadvert  on  the  witnesses.  When 
I  was  Gommenting  on  the  testimony,  he  called  upon  the  au- 
thority of  this  honorable  court,  to  screen  or  protect  some  of 
the  witnesses.  From  what,  sir?  From  a  scrutiny  into  the 
motives  that  actuated  them  on  this  occasion.  But  I  am  sure 
he  must  see  that  here  again  he  has  taken  the  wrong  side  of  the 
question.  Every  man,  situated  as  I  am,  has  a  right  to  ani- 
madvert on  the  testimony,  and  point  out  its  inconsistencies, 
and  when  I  refer  to  the  constitution,  I  find  that  every  man  is 
entitled  to  the  benefit  of  counsel,  and  of  meeting  the  witnesses 
face  to  face.  And  is  not  an  attempt  to  shelter  a  witness  frova 
scrutiny  into  his  motives,  an  attem.pt  to  violate  that  part  of  the 
constitution,  which  guarantees  to  either  party,  the  right  of 
meeting  the  witnesses  face  to  face,  and  of  confuting  the  testimo- 
ny of  his  opponent  ?  But,  sir,  I  Avill  not  say  too  much  about 
Mr.  Passmore.  I  will  not  say  a  single  word  about  fraud  after 
fraud,  nor  will  I  say  a  word  about  many  circumstances  whicli 
have  marked  the  rise  and  progress  of  this  prosecution. 

Sir,  in  the  city  of  Philadelphia  we  have  a  set  of  merry  youn^ 
gentlemen  who  tell  a  tale  devoid  of  foundation  and  calculated 
to  excite  attention  or  sympathy,  with  all  the  apparent  concern 
and  sincerity  of  truth  ;  and  this  they  call  quizzing.  And  really 
I  must  say  that  in  my  opinion  Thomas  Passmore  is  the  greatest 
guiz  we  have  had  since  the  days  of  Titus  Oates.  Sir,  he  quiz- 
zed the  underwriters  when  he  prevailed  on  them  to  subscribe 
the  policy  of  insurance  on  the  brig  Minerva— he  quizzed  Mr. 
Burd,  the  prothonotary,  when  he  entered  the  original  agree- 
ment— he  quizzed  his  own  counsel  when  he  went  to  the  pro- 
thonotary's  office  to  enter  the  rule  of  court — he  quizzed  the  re- 
ferees when  he  furnished  them  partially  with  the  papers  and 
with  mutilated  records — he  quizzed  the  referees  when  he  palm- 
ed upon  them  his  exparte  affidavit  of  what  Mr.  Phillips,  the 
carpenter,  and  of  what  the  pilot  had  said — he  quizzed  Mr. 
Sampson  Levy  in  all  his  subsequent  transactions,  and  he  quizz- 
ed poor  Mr.  Brown  when  he  called  to  ask  his  advice  whether 
it  was  a  contempt  or  not,  and  never  told  him  that  the  matter 
was  still  pending  in  court.— And  now  when  the  report  of  the 
referees  vvas  made,  he  commenced  a  profitable  course  of  quizz- 
ing. The  completest  quiz  of  all,  Avas  the  one  which  he 
practised  on  the  insurance  brokers.  I  say  no  man  seems  ever 
to  have  had  a  happier  method  of  quizzing  than  this  same 
Thomas  Passmore.  Well,  sir,  after  quizzing  Mr.  Shoemaker, 
to  draw  an  order,  he  goes  to  Mr.  Lyle  and  he  quizzes  him  out 
of  his  signature  to  the  order  ; — he  then  quizzes  Phillips,  Cram- 
mond  and  co.  and  Nicklin  and  Griffith  out  of  their  money. 
This  is  all  quizzing  very  well  ;  it  is  quizzing  to  a  very  good 
purpose — to  the  amount  of  about  three  thousand  dollars..    He- 
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attempts  to  quiz  Mr.  Bayard,  but  here  his  proficiency  in  the 
act  of  quizzing  fails  him.  In  short  he  quizzes  lawyers,  under- 
writers, brokers, — every  body.  At  the  prothonotary's  office, 
he  quizzed\\\'i  own  conscience,  with  respect  to  the  judgment  of 
the  6th  of  August.  Here  he  quizzed  his  conscience,  for  he 
swore  that  he  believed  the  suit  at  an  end  by  tliat  judgment,  al- 
though^he  had  afterwards  entered  another  from  aconviction  of  the 
invalidity  of  the  first.  Here,  sir,  IMr.  Fassmore  quizzes  his  con- 
science. He  attempts  to  quiz  the  prothonotary,  but  is  told  that 
there  is  a  variance  between  the  original  agreement  and  the  rule 
of  court,  which  originated  with  the  clerk.  Ke  goes  to  Mr.  Brown, 
who  goes  with  him  to  the  office,  and  after  a  threat  by  v/ay  oUjuiz^ 
he  obtains  an  execution.  Well,  sir,  after  getting  this  execution 
by  the  art  of  quizzing  he  thinks  himself  perfectly  secure.  But 
now,  sir,  the  quiz  became  of  a  very  serious  nature,  and  without 
going  into  the  particular  items  I  must  say  that  this  Mr.  Passmore 
is  a  Tcry  saucy,  naughty  quiz.  Does  he  not  quiz  his  conscience 
when  he  swears  that  Mr.  Levy  took  him  by  the  arm  and  asked 
him  to  take  a  walk?  Does  he  not  again  (7z«"z  his  conscience  when 
he  swears  that  according  to  the  best  of  his  judgment  and  belief, 
there  was  no  action  pending  on  the  6th  of  August,  when  so  late 
as  the  26ih  of  October  he  styled  it  an  action  ?  Sir,  I  ask  the 
honorable  Senate  to  pass  in  review  this  system  of  quizzing  and 
to  pronounce  what  decree  of  credit  ought  to  be  given  to  the  tes- 
timony of  such  a  quiz  as  Thomas  Passmore.  But  he  seems  to 
have  his  followers  in  the  act  of  quizzing, 

Lav-yer  Henry  alsotvuT.s  qxdz^  and  my  clients  seemed  to  have 
been  the  subjects  of  his  quizzing. 

My  worthy  friend  the  manager,  has  committed  a  quiz^  in 
which  he  has  said,  that  the  character  of  the  vi'ltnesses  oueht  to 
be  protected  from  scrutiny,  and  are  my  notes  correct,  sir,  when  I 
find  the  manager  declaring  that  the  principal  charges  contained 
in  the  contempt,  so  far  from  being  libellous,  were  true  ?  As  to 
Mr.  Bayard,  I  know  he  will  discover  that  his  relations  in  life 
—his  industrious  integrity — his  fame — his  family — his  charac- 
ter have  all  experienced  by  that  publication,  an  injury  which 
can  scarcely  be  atoned  for,  although  he  may  in  a  great  measure 
destroy  its  effect.  But  the  adoption  of  the  sentiments  of  that 
libel,  by  so  worthy  a  character  as  the  honorable  member,  gives 
them  additional  force ;  they  may  revive  at  some  future  day, 
and  not  only  destroy  the  happiness  of  his  own  life,  but  even 
embitter  that  of  his  innocent  offspring.  Sir,  is  it  possible  that 
my  worthy  friend  the  manager,  wishes  to  adopt  the  sentiments 
of  that  libel,  and  say  that  Mr.  Bayard  is  a  perjured  man,  a  liar, 
a  scoundrel  and  a  rascal ;  for  these  are  the  subjects  on  which 
the  paper  goes,  to  ruin  the  character  of  Mr.  Bayard.  And  shall 
it  be  said,  that  Thomas  Passmore  is  an  object  to  be  sheltered 
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from  scrutiny  ?  He  who  at  everv  turn  has  slandered  tlie  purest 
characters,  and  who  has  heaped  insult  upon  injury  by  the  foul- 
est aspersions.  Not  only  Mr.  Bayard  has  felt  the  force  of  his 
iTiaiig^nity,  but  every  man  who  does  not  yield  an  implicit  obe- 
dience to  his  wishes,  is  sure  to  incur  his  hatred.  The  elder 
Mr.  Levy  has  been  branded  with  a  charge  of  corruption,  be- 
cause he  had  honesty  enough  to  eive  Passracre  his  real  opi- 
nion. Mr.  Bayard  it  is  well  known  has  been  expressly  charg- 
ed with  perjury.  "What  vras  the  meaning;  of  the  question  put 
by  the  manager  to  Mr.  Bi'ov/n,  and  with  whom  did  it  ori3;in- 
ate  ?  From  its  obvious  meanins^  Mr.  Brown  is  supposed  to  be 
terrified  ;  it  is  ini;inuated  that  he  was  prevented  by  his  appre- 
hensions of  incurring  the  displeasure  of  the  Ju.dges,  from  giv- 
ing his  candid  testimony.  ^Ir.  Passmore  must  have  stated 
this  to  be  the  case.  But,  sir,  this  v.'ovthy  ycung  gentleman, 
on  his  solemn  oath,  and  with  an  additional  appeal  to  heaven, 
has  declared  wiiat  Passmore  has  said  to  be  false.  Passmore 
has  been  pleased  to  say  th:d  his  lawyer  was  corrupt — that  he 
had  taken  a  fee  on  both  sides.  Let  me  stats  that  fact.  Sir, 
let  me  observe  that  it  not  unfrequently  happens  that  v/e  are 
called  upon  for  advice  and  opinion  by  both  parties  to  a  suit, 
without  either  of  the  parties  knov/ing  that  his  opponent  has  ap- 
plied to  the  same  attorney  for  similar  purposes  ;  for  advice  and 
cjiinion'2XG  one  thing,  and  argument  another.  They  frequently 
state  the  case  hypothetically,  as  a  case  between  A.  B.  and  C.  D. 
atid  leave  us  unacquainted  with  the  real  names  of  the  parlies. 
Nay  sometimes  state  aii  the  general  facts  for  opinion  ;  and  if 
they  choose  to  commence  a  suit  after  it,  the  opinion  given 
does  not  bind  us  to  plead  in  the  action.  We  h  ive  frequently 
given  in  opinions  on  both  sides  ;  there  is  therefore  no  incon- 
sistency a])parent.  Again,  sir,  if  the  party  chuses  to  commence 
his  suit,  he  goes  to  another  lav/yer  for  th.e  purpose  of  insti- 
tuting it.  In  that  case,  though  he  has  my  abstract  opinior., 
he  is  not  entitled  to  my  future  assistance.  My  learned  col- 
league was  applied  to  in  this  way  before  the  amicable  action 
was  instituted  ;  he  gave  hi.;  opinion  and  never  heard  further  of  it 
tmtil  he  was  told  that  an  award  had  been  made  in  favor  of  Pass-r 
more.  Why,  sir,  the  case  was  now  very  different  from  Avhat 
it  was  when  his  opinion  had  been  asked  by  Passmore,  because 
the  exceptions  to  a  report  of  referees  are  ahvays  widely  dif- 
ferent from  the  original  cause  of  action.  It  is  in  fact  in  the 
nature  of  a  new  action.  When,  therefore,  Mr.  Bayard  applied 
to  him,  it  was  so  much  a  matter  of  course,  that  he  couid  not 
have  considered  himself  as  retained.  Even  if  the  circumstance 
of  being  applied  to  by  Passmore  had  not  escaped  his  memory, 
it  would  not  have  been  improper  in  him  to  become  the  advo- 
cate of  Mr.  Bayard.  But,  sir,  no  sooner  did  Passmore  expresp; 
a  wish  to  quiz  Mr.  Bayard,  by  saying  that  he  had  retained 
him,  than  Mr.  Ingersoll  returned  Passmore  Ids  fee  and  with- 
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drew  entirely  from  the  contest ;  because  like  Casar^s  wife  he 
was  not  only  pure,  but  he  could  not  bear  to  be  even  sus- 
pected. 

I  shall,  sir,  now  merely  recapitulate  some  of  the  particulars 
of  this  case,  and  I  shall  then  conclude. 

You  will  all,  gentlemen  of  the  Senate,  recollect  that  you 
are  now  sitting  in  judgment  upon  the  Judges  of  the  Supreme 
Court,  chai  ged  with  a  criminal  violation  of  the  constitution, 
in  punishing  Thomas  Passmore  for  acontenipt  of  Court.  If 
there  does  appear  in  this  case,  from  the  examination  of  the  tes- 
timony, that  there  exists  any  slip;ht  facts,  any  principles  of  nvgu- 
iT.ent  that  might  impress  you  with  an  idea  of  the  Judges  being 
actuated  by  corrupt  and  impure  motives,  let  it  be  recollected 
that  the  interest  of  Mr,  Passmore  has  been  zealously  exerted 
in  every  stage  of  this  prosecution,  to  produce  a  passionate  and 
partial  determination.  But  you  are  not  to  find  the  Judges 
guilty,  except  upon  tlie  clear  and  decided  evidence  of  arbitrary 
end  corrupt  misconduct,  and  intenticned  error.  In  making-  up 
your  minds  all  extraneous  matter  must  be  dismissed,  and  your 
decision  be  the  pure  result  of  the  testimony. 

First  then,  you  are  to  inquire,  was  the  suit  depending  at  the 
time  of  the  publication  ? 

This  is  a  technical  expression,  which  is  best  understood  by 
a  reference  to  the  practice  of  the  Courts.  My  worthy  and 
learned  friend  will  consider  the  practice  of  Pennsylvania. 
The  judgment  nis?',  in  our  Courts  of  law,  is  a  mere  clerical 
proceeding — an  endorsement  oi  judgment  according  to  rule  ; 
but  it  is  not  a  conclusive  judgment  if  matter  can  be  produced, 
within  four  days  after  notice  is  given  to  the  party  against  whom 
it  will  operate,  that  the  proceedings  have  been  in  any  way  vm- 
fair  or  illegal,  and  that  the  final  judgment  ought  not  to  be  en- 
tered up.  If  the  exceptions  are  hied  in  time  and  the  matter 
of  fact  contained  therein  sworn  to,  then  the  judgment  nisi  is 
nothing. 

Regular  notice  of  the  award  must  be  given  to  the  party 
against  v.hom  the  judgment  is  to  operate.  But  Thomas  Pass- 
more  here  again  played  the  cjuiz^  by  not  serving  the  notice, 
and  by  this  means  obtained  an  illegal  execution.  The  party 
is  not  bound  to  take  notice  of  the  judgment.  But  notice 
must  be  regularly  served  on  him  ;  and,  if  necessary,  proof  of 
the  service  must  be  had.  But  where,  sir,  is  the  proof  in  this 
case  ?  Was  Mr.  Berret  the  medium  through  which  tins  regu- 
lar notice  was  received  by  Mr.  Bayard.  Sir,  I  have  seen  Mr. 
Berret,  an  vinfortunate  man,  the  frequent  victim  of  intoxica* 
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€on,  hanging  upon  the  posts,  ahnost  in  a  state  of  insensib'lity. 
Mr.  Bayard's  candor  induced  him  to  say,  that  this  man  one 
day  met  him  on  the  coffee-house  steps,  and  told  him  that  the 
cause  had  gone  against  him.  But,  sir,  is  this  to  be  considered 
as  proof  of  notice  ?  such  a  strange  kind  of  evidence  was  cer- 
tainly never  admitted  in  a  Court  of  justice.  That  Mr.  Ber- 
ret  told  INIr.  Bayard  that  judgment  had  gone  against  him  is 
granted,  but,  sir,  this  w?.s  no  regular  notice,  it  was  not  intend- 
ed as  such,  and  Mr.  Bayard  had  no  right  to  pay  any  attention 
to  it. 

Where  is  the  nroof  of  the  notice,  being  served  ?  When  \yas  no- 
tice  given  ?  There  was  none  given,  sir,  until  the  letter  of  Moses 
Levy,  esquire,  of  the  2d  of  September.  Well,  sir,  on  the  4tli 
of  September,  only  two  days  afterward,  the  exceptions  wei-'C 
filed,  and  the  consequence  was  that  ihsjudgriient  nisi  remained 
a  judgment  wis/,— that  is  to  say,  it  was  not  a  definitive  judg- 
ment. 

Passmore  perfectly  understood  that  he  would  be  released 
from  the  exceptions  if  he  could  prove  the  service  of  a  pre- 
vious notice.  Did  he  not  receive  the  note  from  Mr.  Levy 
himself,  and  either  delivered  it  himself  or  sent  some  person 
to  deliver  it ;  did  he  not  do  this,  ft/Zer  Mr.  Levy  had  expressly 
told  him  that  if  he  had  proof  of  the  service  of  a  previous  no- 
tice, the  judgment  would  be  good  ?  But,  sir,  he  knew  per- 
fectly well  that  no  judgment — no  absolute  judgment  could  be 
established,  and  that  the  judgment  nisi  was  good  for  nothing. 

I  am  sure,  sir,  that  the  learned  gentleman  will  not  attempt 
to  say  that  the  confession  of  judgment  by  Mr.  S.Levy's  clerk 
confirmed  that  judgment,  or  made  it  in  any  way  valid.  This 
was  entirely  out  of  the  question.  The  variance  from  the  ori- 
ginal rule,  if  there  had  been  no  other  irregularity,  was  suffi- 
cient to  determine  its  invalidity.  Mr.  Burd  explained  this  to 
Passmore,  when  he  first  applied  for  the  execution  ;  therefore 
he  was  fully  apprized  of  its  total  incompetency  to  put  an  end 
to  the  action. 

When  Passmore  insiduously,  and  by  way  of  quiz,  applies 
to  Mr,  Brown,  relative  to  the  publication  of  his  wicked  and 
libellous  paper,  he  asks  this  young  gentleman,  now  practising, 
if  it  would  be  a  contempt  to  publish  any  thing  after  final  judg- 
ment was  entered  in  an  action.  But  remember  the  words  used 
in  ansv/er  by  that  cautious  and  prudent  young  gentleman,  '<  if 
the  judgment  is  regular  it  will  not  be  a  contempt."  Now 
Passmore  knows,  all  this  time,  that  the  judgment  is  not  abso- 
hite.  And  yet  quizzing  was  all  that  would  suit  Mr.  Passmore. 
He  ventures  to  tell  Henry  Shoemaker  that  he  means  to  post 
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Mr.  Ba3'artl ;  that  he  had  consulted  counsel,  not  a  clerk,  but  a 
real  attorney,  who  had  told  him  that  the  publication  v/ould  be 
no  contempt.  He  knew  very  well-when  he  said  this,  that  Mr. 
Brown  had  qualified  his  ophiiou  by  saying  "if  the  jcdgment 
is  final  there  will  be  no  contempt,"  and  at  the  very  same  mo- 
ment he  knew  that  tlie  jud foment  was  not  fuvd  nor  the  action 
ended. 

Sir,  it  never  Avill  be  contended  that  this  judgment  could  be 
thought  good,  or  that  it  could  operate  against  the  parties  agree- 
ably to  the  terms  of  the  award.  There  is  a  case  m  1.?^  vol. 
Reports  of  Cases  adjudged  in  the  Su/ireme  Court  of  Pcnvsylvcnia., 
page  293,  where  the  report  of  the  referees  was  set  aside  merely 
because  the  clerk  had  made  out  the  rule  of  reference  different 
from  the  agreement  of  the  parties.  \_Sse  Jjipaidixy  note  I.  3. 
page  73.] 

This  was  decided  in  1783.  Permit  me  to  ask  was  this  case 
depending  in  Court  ?  One  is  almost  tempted  to  smile  at  the 
question.  The  Court  considered  it  so,  as  they  did  in  the  case 
of  Passmore,  and  they  acted  upon  it  accordingly.  The  Court 
is  to  be  governed  by  a  uniform  rule  of  conduct.  There  must 
be  no  cutting  and  splicing  ;  the  ligature  mu3t  be  kept  entire — 
cut  it  once  and  you  can  never  mend  it.  The  rules  of  law  are 
perfectly  consistent.  The  action  originally  in  the  name  of 
Thomas  Passmore  against  Pettit  and  Bayard  is  still  depend- 
ing and  probably  will  be  decided  in  March  next. 

And  now,  sir,  we  shall  find  that  this  quizzing  to  nearly  the 
amount  of  tluee  thousand  dollars,  M'as  on  account  of  a  rotten 
plank,  not  fit  to  carry  rats  to  sea  on.  In  all  insurances  on  ves- 
sels, it  is  an  implied  contract  on  the  part  of  the  owner,  that 
the  vessel  shall  be  sea-worthy  at  the  time  of  her  sailing,  and 
completely  provisioned  and  manned, — lawyer  Henry  to  the 
contrary  notwithstanding.  If  the  fact  is  otherw'ise,  and  the 
defect  is  not  even  known  to  him,  or  is  known  to  him  and  not 
to  the  underwriters — that  is,  that  the  vessel  was  not  sea-wor- 
thy—the indemnity  can  never  be  recovered,  and  the  under- 
writers shall  be  discharged  from  their  obligation.  I^awyer 
Henry  thinks  differently,  but  I  think  that  I  am  the  most  cor- 
rect lawyer  of  the  two.  If  however  he  has  decided  upon  cor- 
rect and  pure  motives,  we  have  no  right  to  censure  him.  Sir, 
this  was  not  a  question  upon  which  Tom  O'Nokes  and  Peter 
Siiles,  and  people  who  know  nothing  about  such  things,  were 
competent  to  decide. 


to 


Was  Thomas  Passmores's  contempt  purged  by  his  answers 
the   interrogatories  \  This  is  a  question  that  requires  your 


[     235      ] 

most  scrbus  attention.  That  he  published  the  conteinpt  la 
acknowledged  by  himself.  This  being  estai/ashed,  you  circ  to 
-consider  tliat.  the  intciTop;a'.oiies  require  answers  to  the  facts, 
answers  lliat  are  ("uU  and  direct,  and  not  according  to  mere 
iudi'-nitnt  and  Ijelief.  Whether  i'assmore  did  this  act  v.'ithf;i5t 
kno'.vinp- it  to  be  a  contempt  or  not  is  a  nintier  of  no  conse- 
quence. A  rn?avs  deciaralion  that  he  did  not  intend  to  do  an 
illegal  act  which  he  has  committed,  is  farcical.  If  a  luan  ia 
charged  witli  murder,  it  will  not  avail  him  to  say  that  he  meant 
merely  to  beat  and  not  to  kill.  If  a  man  shall  commit  a  lar- 
ceny and  say  that  he  merely  did  it  by  way  of  cjuiz^  that  he 
only  meant  to  borrov/,  v.  ill  this  be  sustained  as  an  acquittal. 

I  will  refer  with  confidence  to  the  case  of  Shcbbeare  ;  and  I 
feel  confident  that  the  hon-orable  counsel  v/ill  concur  with  me 
in  opinion,  that  the  purgation  of  the  offence  is  the  same  in  sub- 
stance and  form,  whether  it  is  committed  by  an  officer  of  the 
Court  or  not ;  or  wiiether  it  is  committed  in  or  out  of  the  view 
■of  the  Court.  It  is  all  the  same,  sir,  if  it  has  an  effect  ■upon 
the  fair  administration  of  justice. 

Mr.  hart,     (a  Senator)  I  think  it  better  to  adjourn. 

Mpw  DALLAS.     I  have  but  a  few  words  to  say. 

Mr.  HESTON.  I  think  it  be  better  not  to  adjourn.  Let 
\is  hear  the  gentleman  out. 

Mr.  DALLAS.  Ignorance,  sir,  upon  this  subject  is  fift 
excuse  ;  and  it  is  remarkable  that  Passmcre  so  far  from  de- 
claring his  innocence,  sv/ears  to  his  guilt,  reiterates  the  of- 
fence, and  strives  to  rivet  it  upon  the  minds  of  the  Court  an'l 
the  public.  I  do  not  know  that  it  is  possible,  in  a  case  of  thi?. 
idnd,  to  urge  ignorance  as  an  excuse  or  palliation,  whcu  he 
persists  in  his  crime  even  before  the  Court.  But  if  the  Judgef, 
have  erred,  it  is  an  error  of  judgm.ent  and  they  ought  not  to 
fce  impeached  for  it. 

Then,  sir,  let  us  look  at  the  exercise  of  this  power,  under 
all  the  circum.stances  of  the  case,  and  we  shall  find  that  it  was 
mild,  liberal  and  lawful.  Where  do  we  find  an  exception  ? 
Take  the  words  of  the  Court  and  the  manner  in  which  they 
were  delivered,  and  you  cannot  hesitate  to  declare  in  their  fa- 
vor. For  my  own  part  I  know  there  was  an  anxiety  on  ths 
part  of  the  Court  to  ameliorate,  if  not  do  away,  his  punish- 
ment. ^  They  were  in  hopes  that  he  would  do  scmethin?/  to 
authorize  a  contrary  derision  from  that  which  he  com-pelled 
them  to  adopt.  But  I  beg  the  honorable  Senate  to  reeojlsct, 
that  the  Court  are  under  an  obligation  to  deliver  to  even-  s;i^- 
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tor  impartial  justice,  and  to  declare  he  is  entitled  to  his  reme^- 
dy  for  the  inJLiiy  sustained — IIow  do  they  act?  They  admo- 
nish him  ;  they  point  out  to  him  the  only  method  hy  which  he- 
can  escape  punishment ;  hut  in  consequence  of  his  obstinacy- 
they  are  compt'IIeci  to  pass  sentence  on  him.  Even  after  this,, 
was  he  not  treated  with  an  unusual  degree  of  clemency,  when- 
he  was  permitted  to  go  to  the  dei)tors  apartment  instead  of  the- 
common  jail  ?  Was  he  not,  by  the  indulgence  of  the  Court,., 
permitted  to  visit  his  family  without  the  attendance  of  an^ 
officer  ?  It  has  been  hinted  that  the  degree  of  punishment  was" 
severe.  Sir,  it  v.-as  such  as  the  Court  could  not  avoid.-  They 
had  before  them  the  cases  of  Duane  and  Osv.-ald  who  were-- 
both  imprisoned  for  thirty  days.  With  respect  to  the  fine  of 
fifty  dollars,  it  is  a  mere  nothing  ;  and  if  the  Senate  were  to 
take  into  view  the  amount  of  hues  directed  by  the  Courts  of 
justice,  they  v.*ouId  be  harrassed  every  session  with  impeach- 
ments. As  to  the  line  of  hfty  dollars  It  could  not  be  conside^'ed- 
enormous  or  improper.  There  v<ias  not  at  that  time  a  single 
word  or  intimation  given  of  his  circumstamces  being  in  the  in- 
volved state  in  which  they  were  ;  and  his  apparent  circum* 
stances  were  good  indeed.  The  situation  in  v/bich  he  lived 
very  easily  btgot  an  idea  of  his  competence,  if  iTot  of  opu- 
lence. He  had  a  large  house,  lived  v»ell,  and  it  was  supposed^: 
that  he  sold  a  good  deal  of  v/are.. 

Now,  sir,  I  have  nearly  do:ie.  I  conclude  by  declaring,- 
that  in  all  the  circumstances  of  the  case,  the  Judges  ha\  e  ex* 
ercised  justice  with  niercy — their  conduct  was  mild  and  ad- 
monitory— they  have  done  no  more  than  v,hat  their  duty  ini— 
periously  commanded  them  to  do  ;  and  God  forbid,  that,  for 
this,  they  should  sufier  a  punishment  in  your  verdict.  If  the 
exercise  of  this  power  ought  to  be  restrained  by  the  Legisla- 
ture, they  have  the  authority  under  the  constitution  to  restrain 
it  by  law  ;  but  do  not  impeach  the  Judges  for  doing  what  the 
constitution  authorizes  them  to  do.  Your  constitution  de- 
clares, that  you  sliail  pass  no  ex/iosf/ac^o /c7y.  That  principle 
will  operate  on  your  determination  upon  the  present  case. 
You  will  not  inilict  punishment  for  that  '\vhich  has  not  yet,  by 
the  law  or  the  constitution,  been  declared  or  marked  out  as 
an  offence.  I  beg  the  honorable  House  of  Representatives  ta 
refer  to  the  title  and  contents  of  the  bill  for  punishing  con- 
tempts ;  let  them  look  at  the  language  and  see  hoAv  it  cor- 
responds with  the  acknowledgment  of  this  pov/er  in  the 
Judges.  Let  us  go  further.  When  the  application  was  first 
made  for  this  impeachment,  there  was  a  very  great  diversity 
of  opinion  in  tlie  Hcuse  of  Representatives,  and  the  commit- 
tee of  grievances  were,  I  believe,  equally  divided.  The  mere 
casualty  of  the  death  of  a  relation,  happening  to  call  away  one 
of  tlie  membtrsj  gave  to  the  friends  of  impeachment  an  op- 
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portunity  of  making  the  report  they  did.  If  this  had  not  oc- 
curred there  would  have  been  a  tie  (the  principle  having- 
been  tried  before  in  the  committee)  and  the  report  would  have 
been  lost  for  want  of  a  majority. 

The  bill  entitled  an  act  concerning  contempts,  declares^ 
that  "  Whereas  the  present  state  of  the  law  respecting  con- 
tempts of  Court  is  liable  to  much  uncertainty,  perversion,  and 
abuse,  and  militates  strongly  against  the  constitutional  provi- 
sion of  the  trial  by  jury." 

They  then  go  on  and  declare  the  particular  cases  to  -which 
the  power  of  inflicting  summary  punishment  for  contempts 
shall  be  restricted. 

If  then,  sir,  you  have  the  power  to  alter  the  laAV  on  this  sub- 
icGl;,  employ  that  power  and  your  fellow-citizens  will  yield 
t>bedience. 

Sir,  you  vAW  find  no  men  more  prompt  to  do  this  than  the 
honorable  gentlemen  at  your  bar.  But  if  it  be  your  opinion 
that  they  have  erred  in  the  present  case,  if  you  think  that  they 
have  misconstrued  the  high  powers  confided  to  them,  I  beg 
you  to  consider  that  they  are  not  criminally  responsible  for  a 
mere  error  in  judgment.  For  the  sake  of  yourselves,  for  the 
sake  of  your  constituents,  for  the  sake  of  the  United  States, 
for  the  sake  of  the  world,  to  whom  it  will  be  an  example.  I 
implore  you  to  award  impartial  justice,  and  to  decide  by  aa 
acquittal.- 


ROTE.. 


7%,?  f-irinting  of  this  work. has  been  divided.  This  has  occa-^- 
iriorif^d  the  absence  of  Jive  nmuhers  iii  the  Jiaging  ;  (from  folio 
237.  to  292 J  but  otherwise  the  work,  is  not  the  less  perfect. 
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SATURDAY,  January  19,  1805. 

Mr.  BOILEAU. 

Mr.  S/ieaker,  and 

Gentlc7nen  of  the  Senate, 

ONCE  more  permit  me  to  address  you  on  this  all-important 
question.     When  I  first  addressed  you,  I  rose  with  embarrass- 
ment ;  and  now,  since  the  storm  of  eloquence  that  has  been 
poured  upon  you  and  myself,  that  embarrassment  has  been  still 
more  encreased.     The   ruins  that  the  gentlemen,  of  counsel 
for  the  respondent,  has  said  are  falling  about  our  ears,  I  con- 
ceive to  be  but  the  castles  built  in  the  air,  by  that  worthy  gen- 
tleman, and  not  the  strong  toivers  which  we  have  built.     The 
single,  solitary  v/ord  "  sophistry,"  which  dropped  from  me,  has 
drawn  from  the  gentleman  a  volume  of  declamation  and  elo- 
quence.    Sir,  it  was  not  my  intention  to  say  a  word  against 
legal  characters  ;  there  are  many  worthy  and  honorable  char- 
acters among  the  profession  ;  but  there  are  some  who  do  not 
deserve  the  appellation — The  gentleman  has  alluded  to  a  Ran- 
dolph, a  Nicholson,  a  Giles,  and  a  Rodney — yes,  sir,  a  Rod- 
ney I  this  worthy  gentleman  to  whom  we  applied — the  name 
of  Rodney  will  be  dear  lo  every  Pennsylvanian — a  name  dear 
to  every  American,  as  long  as  liberty  shall  exist.     The  worthy 
gentleman  has  been  pleased  to  advert  very  frequently  to  the 
word  "  sophistry  ;"  whether  you  have  heard  any  thing  like  so- 
phistry, it  rests  with  you  to  decide.     But  that  you  have  had 
much  ingenuity,  admits  of  no  dispute. — You  need  only  mark 
the  first  expression.     Knowing  the  name  of  Jefferson  to  be  dear 
to  the  people  of  this  State  and  the  honorable  Court,  he  has  placed 
him  in  the  fore-part  of  the  battle.     Sir,  he  tells  you  Mr.  Jef- 
ferson is  a  lawyer — you  place  confidence  in  Mr.  Jefferson,  and 
Jefferson  is  a  law'yer  ;  and  I  am  a  lawyer,  therefore  you  must 
place  the  same  confidence  in  me  that  you  repose  in  him.     I 
■will  not  say  that  this  is  '■'■  so/i/iii'try,"  but  I  v/\\\  say  that  it  is  not 
sound  reasoning.     But,  sir,  I  deny  the  proposition  that  Mr. 
Jefi'erson  is  a  lawyer.     He  may  have  studied  law  as  a  science, 
and  I  believe  did  practice  for  a  short  time.     But  what  did   he 
say  ? — did  he  not  say,  that  the  pursuit  of  the  practice  for  any 
length  of  time   was  hazarding  a  man's  moral  honesty.     Tiiut 
the  habit  of  advocating  causes  indiscriminately,  had  an  almost 
irresistable  tendcncv  to  destroy  that  accurate  discrimination, 
and  nice  sensibility  of  moral  rectitude,  which  are  the  most  beau- 
tiful and  substantial  ornaments  of  reason  and  of  human  nature. 
I  have  this  from  very  good  authority.     I  never  arraigned  those 
gentlemen,  the  counsel  for  the   respondents  ;  then  why   has 
sophistry  been  rung  in  ten  thousand  changes  during  this  argu- 
ment ?    The  adverse  counsel  have  set  an  example  by  reading 
■  from  books  not  admitted  as  authority,  and  have  permitted  us 
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to  read  any  authorities.  I  will  read  an  extract,  from  Godwin's 
Political  Justice — [2  vol.  294.]  Sir,  I  do  not  give  this  as  my 
opinion,  but  I  read  authorities  as  good  as  his  ;  and  his  author- 
ities are  of  as  little  weight. 

The  gentleman  has  vauntingly  referred  to  Congress,  and  ask- 
ed, who  are  Randolph,  Giles,  Nicholson,  and  what  is  their  con- 
duct in  this  respect  ?  Are  they  not  opposing  the  arbitrary  and 
oppressive  conduct  of  a  Judge  of  the  Supreme  Court  of  the 
tJnited  States  ?  And  in  Congress  is  a  Rodney.  Yes,  sir,  here 
is  a  Rodney,  in  whom  we  confide  on  this  all-important  occa- 
sion. The  gentleman  has  called  your  attention  to  JeflFerson's 
Notes. — He  has  spoken  with  a  kind  of  sneer  at  the  farmers. 
Let  us  see  what  Mr.  Jefferson  has  said  of  the  farmers.  He 
will  not  question  Mr.  Jefi'erson's  authority.  I  presume  he 
will  not. 

"  Those  who  labor  on  the  earth  are  the  chosen  people  of 
God,  if  ever  he  had  a  chosen  people,  whose  breasts  he  has 
made  his  peculiar  deposit  for  substantial  and  genuine  virtue. 
It  is  the  focus  in  which  he  keeps  alive  that  sacred  fire,  which 
otherwise  might  escape  from  the  face  of  the  earth. — Corrup- 
tion of  morals  in  the  mass  of  cultivators  is  a  phenomenon  of 
which  no  age  nor  nation  has  furnished  an  example.  It  is  the 
mark  set  on  those,  who  not  looking  up  to  heaven,  to  their  own 
soil  and  industry,  as  does  the  husbandman,  for  their  subsistance, 
depend  for  it  on  the  casualties  and  caprice  of  customers." 

They  look  up  to  Heaven  '.  Where,  sir,  do  those  gentlemen 
look  to  ?  Are  the  steps  of  the  Church  worn  with  their  tread  ? 
is  the  High  Court  importuned  by  their  petitions  ?  or,  do  they 
look  to,  and  live  on,  the  vices  of  mankind,  and  fatten  on  the 
spoils  of  human  nature  ?  Sir,  my  learned  friend  charges  me 
with  having  mounted  upon  stilts  ;  he,  also,  in  his  turn,  seema 
to  have  gotten  upon  his  stilts,  and  forgotten  that  the  weather 
was  slippery,  or  he  would  not  have  eulogized  the  lawyer  at  the 
expence  of  the  farmer.  Let  us  blow  away  that  chaff,  sir,  which 
obtrudes  the  vision,  and  we  shall  see  clearly  to  pursue  the  path 
of  truth  and  justice. 

I  said,  sir,  when  I  set  out  on  this  business,  that  every  kind 
of  prejudice  should  be  left  out  of  view  by  this  honorable  Court. 
Did  not  my  worthy  friend  tell  you,  that  the  newspapers  teem- 
ed with  paragraphs,  on  the  subject  of  this  Impeachment,  by 
which  the  eyes  and  ears  of  the  Judges  were  assailed.  But 
mark,  sir,  whether  publications,  calculated  to  affect  the  regu- 
lar decision  of  this  important  question,  have  not  made  their 
appearance  from  another  quarter.  Here,  sir,  immediately  af- 
ter Mr.  Passmore  applied  to  tl^e  House  of  Representatives  for 
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a  redress  of  his  injury,  and  an  inquiry  into  the  conduct  of  tlie 
Judges  of  the  Supreme  Court,  we  find  the  following  in  Poul- 
son's  paper  of  the  sixth  of  March,  one  thousand  eight  hundred 
and  tlirce. 

[We  could  not  procure  a  copy  of  the  extract  here  read  by 
Mr.  Boileau,  in  time  for  this  page.  We  shall  endeavor  to  pro- 
cure and  insert  it  in  some  part  of  the  Appendix.] 

Sir,  I  will  not  read  all  this,  because  I  deem  it  unnecessary. 
But  whose  signatures  do  we  find  attached  to  it  ?  Thomas  Ross, 
Joseph  Hopliinson,  Moses  Levy,  and  William  Lewis.  Sir, 
did  not  these  gentlemen  know  there  was  a  cause  then  pending 
before  the  House  of  Representatives,  which  might  be  brought 
before  this  honorable  Court  ?  But,  sir,  the  learned  counsel  will 
tell  us  that  we  do  not  understand  law.  That  we  do  not  know  the 
Constitution  of  our  country.  We  are  not  to  pay  attention  to 
Thomas  Passmore, — not  to  a  mere  mender  of  tin  kettles  and 
tin  welding,  but  to  men  of  legal  knowledge,  whose  opinions 
are  to  have  weight,  while  those  of  Mr.  Passmore  are  not  at- 
tended to.  Here  we  find  another  of  Mr.  Lewis's  publications, 
which  will  shew  that  these  gentlemen  are  not  above  contempt. 
And,  sir,  at  what  time  this  was  published,  and  what  was  its 
object  ?  Was  it  written  for  your  information,  or  in  contempt 
of  your  authority,  and  understanding?  -Here,  sir,  w-e  find  in 
a  paper  printed  in  this  town,  a  piece  extracted  from  the  Gazette 
of  the  United  States. 

"  We  understand,  that  our  sapient  Legislature,  at  Lancas- 
ter, after  having  determined  to  prosecute  the  Impeachment 
of  the  Judges  of  the  Supreme  Court,  find  themselves  brought 
up  by  an  insurmountai>Ie  deficiency  of  talents,  that  they  can- 
not conduct  the  business  themselves,  and  their  cause  and  credit 
are  so  bad,  that  they  cannot  obtain  assistance.  Mr.  Levy,  Mr. 
Tilghman,  Mr.  Rawle,  Mr.  W.  Tilghman,  and  the  Attorney- 
General,  have  severally  been  applied  to,  and  all  refused  ;  each 
giving  as  a  reason  for  their  refusal,  that,  in  their  opinion,  the 
conduct  of  the  Judges  had  been  perfectly  legal  and  correct ; 
and  some  of  them  have  gone  farther,  and  declared,  that  their 
decision  in  the  cause  was  marked  with  great  mildness  and 
forbearance." 

Now  I  do  not  charge  this  upon  the  Judges,  nor  to  the  law- 
yers ; — but  the  language  used  in  this  paragraph,  is  the  very 
language  employed  by  some  of  the  gentlemen  of  the  bar,  in 
their  answer  to  our  application  for  aid  in  the  present  prosecu- 
tion ;  we  do  not  charge  these  gentlemen  with  being  the  writers 
of  this  paragraph,  but  it  shews  that  they  spoke  very  freely  of 
the  subject. 
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As  to  the  application  made  to  the  bar  of  Philadelphia,  for 
professional  assistance,  on  the  part  of  the  prosecution,  we  are 
perfectly  satisfied  with  the  conduct  of  the  Attorney-General. 
He  gave  us  a  satisfactory  answer.  We  v/ere  also  satisfied, 
tliat  others  not  only  refused  their  professional  aid  to  the  com- 
Tciittee  of  managers,  but  expressed  opinions  which  I  will  not 
now  repeat.  Sir,  this  looks  very  much  like  a  contempt,  but  we 
do  not  let  such  tilings  prejudice  our  minds,  nor  rankle  in  our 
,  hearts.  No,  sir,  we  view  in  it  as  nothing  but  the  black  vomit 
of  an  expiring  faction,  and  a  set  of  harpies  sickening  at  the 
thought  of  the  liberties  of  the  people  being  rescued  from  their 
talons. 

Sir,  here  is  a  book  in  which  we  find  the  Legislature  of  Penn- 
sylvania very  grossly  libelled.  It  is  entitled  "  Trial  by  Jury," 
and  supposed  to  be  written  by  some  lawyer  or  gentleman  who 
is  connected  with  the  law.  The  author  is  probably  now  within 
hearing.  This  v/as  written  in  1803,  and  the  case  of  the  Judges 
was  then  pending. 

"  The  fabricators  of  the  Adjustment-bill,  in  our  last  Assem- 
bly, were  not  satisfied  with  attempting  to  violate  the  Constitu- 
tion, in  endeavoring  to  destroy  the  trial  by  jury  :  but,  as  if  to 
serve  as  a  memorial  of  their  pitiful  malevolence  against  all  who 
understand  the  laws  of  their  country ;  they  interdicted  the  plead- 
ing by  "hire,"  as  they  term  it,  before  the  new-fangled,  but 
viost  enlightened  judicatories^  which  they  were  about  to  erect." 

"  They  should,  however,  have  known,  in  the  profundity  of 
ihcAY  ivisdoin.,  thattheyt"c,  which  is  paid  for  Counsel  in  a  cause,  is 
gratuitous  :  No  specific  sum — not  one  cent — can  be  demaiided 
by  a  Counsellor  at  lair,  in  t/iat  capacity  ;  nor  can  be  recovered 
by  process  of  law,  if  not  voluntarily  paid,  for  any  services  ren- 
dered by  him,  in  the  way  of  his  profession.  The  party,  if  he 
desires  to  have  counsel  in  law,  goes  to  whom  he  pleases,  for  ad- 
vice :  he  gives  for  it  such  compensation  as  he  thinks  proper  ; 
and  it  will  hardly  be  denied,  that  he  has  t/ie  right  of  dis/wsing 
of  his  01U71  money,  as  he  pleases. — The  fees  of  Attomies  are  es- 
tablished by  law.  They  are  such  d^?,  Legislators,  qmiQ  as  enlight- 
ened as  those  who  composed  the  major  part  of  ouv  last  legisla- 
tive body,  deemed  njust  reimmeration  for  the  services  for  which 
they  are  assigned. — Counsellors  of  law  are,  however,  bound  to 
give  counsel  and  help  the  poor,  grails — in  such  cases  wherein 
they  are  not  able  to  prosecute  law  at  their  own  charges  ;  and 
this  they  do  informa  pau^ieris,  by  direction  of  the  Judges." 

"  It  is  not  a  little  extraordinary,  that  those  v.'onderful  econo- 
mists, who  are  so  extremely  fearful  lest  their  constituents  should 
expend  their  money  improperly,  by  paying  it  to  iaivyers,  S;c. 
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should  not  have  been  so  consistent  as  to  give  up  their  own  wA. 
GES  !  But,  no  such  thing — they  knew  better  : — They  had  not 
the  least  objection  to  %\X.four  months — most  unnecessarily;  and 
to  receive  from  the  purses  of  the  people  threee  dollars  fier  daijy 
while  most  of  them  were  living  (and  that  at  a  season,  too,  when 
thev  could  do  little  or  nothing  in  their  ordinary  occupations,)  at 
as  many  dollars  per  vjeek." 

"  The  late  session  of  Assembly  continued  four  months ;  at 
an  expence  to  the  State  of  not  less,  it  is  presumed,  than  sixty- 
seven  thousand  dollars.  In  this  long  period,  94  acts  were  pass- 
ed ; — 85  under  tlie  denomination  of  laws — and  the  others  re- 
solutions. Of  these  85  laws,  14  are  private  acts — 20  are  act* 
respecting  election-districts,  wing  and  mill-dams,  and  the  insti- 
tution of  lotteries — and  the  remainder  comprises  5  1  acts,  all 
of  a  local  and  special  nature  :  And,  of  these  last  5 1  laws,  not 
more  than  10  or  15,  at  the  utmost,  are  of  much  importance 
to  the  State  at  large.  In  the  whole  number  enacted,  we  per- 
ceive very  few,  indeed,  of  great  and  immediate  concern  to  the 
citizens  of  Pennsylvania,  generally  :  Yet  we  readily  discern 
■many  of  very  little  moment  to  the  community  ;  and  one  if  not 
two,  of  an  unconstitutional  complexion.  But  what  measured 
wefe  adopted,  for  improving  the  natural  and  political  condition 
of  the  State,  on  a  great  and  extensive  scale — for  cultivating 
the  resources  of  public  wealth  and  general  prosperity,  which 
we  possess — and  for  appl3'ing  rational  and  constitutional  reiTie- 
dies  to  evils  which  actually  exist  ;  without  resorting  to  politi- 
cal empyricism^  for  the  cure  of  imaginary  ones  V 

"  Such,  however,  have  been  the  labours  of  a  four  months 
session  of  the  General  Assembly  of  Pennsylvania,  of  1802-3!" 

"It  is  asserted,  that  one  of  the  Adjustment-biH  men,  in  the 
last  session  of  Assembly,  was  heard  to  say — "  The  common 
law  is  a  very  bad  kiw :  it  is  high  time  to  repeal  it,  and  enact  a 
new  one.'" — What  disgraceful  ignorance  in  a  Legislator  !  How 
could  this  man  be  said  to  represent  any  portion  of  the  Ameri- 
can people  ?" 

Thus  you  see  the  odium  attempted  to  be  thrown  upon  the 
Legislature.  But  I  suppose  the  gentlemen  will  say,  thi^t  this 
is  all  fair  and  upright ;  the  Legislature  is  fair  game  and  n.ay  be 
vilified  with  impunity. 

Here  is  another  book,  written  also  by  one  of  the  profession, 
in  1804.  Sir,  this  very  paniplilet  was  considered  of  such  im- 
portance, that  it  was  sent  to  me  by  post,  and  it  was  also  sent  to 
the  members  of  the  Senate,  since  the  commencement  of  the 
present  session.     Here,  sir,  we  find,  in  page   14,  (Strictures 


[       298        ] 

on  the  firoceedings  of  the  Legislature  of  Pennsylvania^  cJfc.J  the 
following  language  : 

"Ye  justices  of  the  peace  !  you  are  called  upon  by  the  vio- 
lators  of  our  Constitution,  to  execute  the  fruits  of  their  viola- 
tions !  You  are  called  upon  by  that  spurious  offsfiring  of  tlie 
rankest  and  vilest  corruption,  to  pollute  your  hands  by  being 
the  panders  of  that  foul  offspring,  and  to  be  the  aiders  and 
abettors  of  that  corruption  !  Remember,  I  beseech  you,  the 
solemn  appeal  you  made  to  heaven,  to  bear  witness  to  the 
faith  and  allegiance  with  which  you  promised  you  would  sup- 
port the  Constitution  of  Pennsylvania.  If  the  guardians  of 
that  sacred  instrument,  that  solemn  league  and  covenant,  that 
grand  charter  whose  characters  were  written  with  the  blood  of 
our  slaughtered  citizens,  have  been  unfaithful,  and  have  mani- 
festly abused  it,  it  does  not  follow  that  you  are  to  be  unmithful 
and  abuse  it  also  ;  you,  like  the  venerable,  and  enlightened  and 
patriotic  governor  of  Pennsylvania,  should  wash  your  hands  from 
ao  im[iious  a  transaction  ;  if  you  have  any  respect  for  your  oaths, 
your  co7iscie7ices,  your  7noral  or  religious  characters,  your  livcs^ 
your  families,  your  estates,  your  Constitution,  and  your  country, 
you  will  not  be  accessary  in  violating  that  most  important  pil- 
lar of  a  free  government,  that  heaven-born  institution,  "trial 
by  jury,"  which  the  declaration  of  rights — rights  placed  be- 
yond the  reach  of  the  Legislature,  says  "  shall  be  as  heretofore, 
and  the  right  thereof  remain  inviolate." 

Here,  sir,  the  author  represents  justices  of  the  peace  as 
called  upon  by  the  Legislature  to  pollute  their  hands  with  cor- 
ruption, and  to  infringe  the  Constitution.  Again,  on  the  very 
subject  which  is  now  before  you,  hear  what  is  said  in  the  same 
pamphlet,  pages  18  and  20. 

"I  have,  I  think,  proved  almost  to  demonstration,  that  the 
committee  and  the  House  appear  to  have  been  actuated  by 
foul  and  im.pure  motives,  in  rejecting  the  natural  and  irresist- 
able  inference  arising  from  the  evidence  of  Mr.  Brackeriridge^a 
letter,  to  wit:  That  if  Messieurs  Shijipen,  Yeates  and  Smithy 
did  commit  an  error  in  judgment  in  their  sentence  passed  on 
Thomas  Pass:nore,  and  thereby  subjected  themselves,  in  the 
opinion  of  the  House,  to  Impeachment  for  a  high  misdemeanor 
in  office,  then  he,  Mr.  B.  did  also  commit  an  error  in  Judg- 
ment, in  the  sentence  passed  on  Thomas  Pass7nore  ;  since  it  is 
in  proof,  as  strong  as  holy  writ,  that  he  (Mr.  B.)  was  on  the 
bench  at  the  time  sentence  was  passed  and  concurred  with 
the  other  Judges  in  the  same." 

"  "  The  fact  of  corrupt  influence  on  the  part  of  the  people's 
Representatives  in  the  General  Assembly,  being  thus  beyond 
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all  dispute  incontrovcrtibly  established,  let  us  (before  we  enteu 
on  the  point  proposed)  first  inquire  a  little  into  the  nature  and 
measure  of  guilty  which  this  fact  contracts  when  viewed 
thioiigh  a  constitutional  medium.  In  turning  to  the  8th  Article 
of  the  Constitution  of  this  State,  we  find  it  is  thus  written  '. 
"  Members  of  the  General  Assembly  and  all  officers  Executive 
and  Judicial,  shall  be  bound  by  oath  or  affirmation  to  sufitxort 
the  Constitution  of  this  Coynmonwealth  and  to  perform  the  duties. 
of  their  respective  offices  with  fidelity  " 

"  Thus  then  this  immaculate — very  honorable  and  impartial 
body  having  waved  the  only  alledged  grounds  on  which  they 
could  consistently  with  themselves  and  the  Constitution  ini-^ 
peachy — it  follows,  that  the  House  cannot  make  them  the  foun- 
dation of,  or  take  them  at  all  into  view  on  an  address  to  the 
Governor  for  removal." 

Thus  are  the  Representatives  of  the  people  charged  with  z>n- 
pure  motives,  and  corrupt  influence  ;  and  this  too,  on  an  all-im- 
portant question  which  is  still  pending. 

We  approach  still  nearer  to  the  subject, — to  the  very  persons 
engaged  in  this  prosecution.  Reference  has  been  made  to  Mr. 
Brackenridge's  letter.  Sir,  let  us  see  what  he,  who  is  presum- 
ed to  know  the  law,  says,  after  the  House  of  Representatives 
have  prefen'ed  an  Article  of  Impeachment  against  the  Judges, 

"  I  have  seen  a  report  of  the  honourable  the  House  of  Re- 
presentatives, on  the  complaint  of  Thomas  Passmore,  against 
all  the  Judges  of  the  Supreme  Court  of  this  State,  myself  ex- 
cepted, for  a  judgment  on  an  attachment  against  the  said 
Passmore,  on  an  alledged  contempt  of  the  administration  of 
justice  ;  and  which  report  your  honorable  House  has  adopted, 
and  proceeded  to  act  upon.  I  was  not  upon  the  bench  when 
the  motion  was  made  for  a  rule  to  shew  cause  in  the  case  why 
an  attachment  should  not  issue,  the  motion  having  been  made 
on  the  last  day  of  the  September  term,  1802,  when  I  had  left 
the  city  on  account  of  the  yellow  fever  which  had  begun  to 
,  prevail,  and  the  motion  having  been  heard  before  the  Judge* 
residing  in  the  city  or  near  it,  and  who  met  on  that  day  for 
the  purpose  of  hearing  motions  only  ;  nor  was  1  on  the  bench 
when  the  arguments  on  the  facts  of  the  attachment  was  made 
absolute,  having  returned  from  a  special  Court  at  the  county  of 
Northumberland  by  way  of  Carlisle,  the  place  of  my  resi- 
dence, and  but  a  few  days  intervening,  so  that  I  did  not  take 
my  place  on  the  bench  until  some  days  after  the  begining  of 
the  term,  but  I  was  present  on  the  third  and  last  heai'ing  of 
•the  case  when  some  additional  evidence  was  given  and  obser- 
vations made  j  the  presumption  may  have  been,  that  I  did  not 
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take  a. part,  and  doubtless  I  might  reasonably  have  exGUStf^-r 
myself;  but  I  cannot  say  that  I  did  not  take' a  part,  I  gave^* 
the  case  all  the  consideration  I  could  at  the  time,  and  three-v- 
fourths  of  the  Court  who  had  heard  all,  declaring  themselve^, 
fijlly  satisfied,  I  saw  no  reason  to  warrant  a  dissent,  but 
incurred." 

Three-fourths  declared  themselves  satisfied,  therefore^  he,, 
depending  upon  the  opinion  of  his  brethren,  concurred.  I  sup-r, 
pose,  sir,  that  this  is  a  common  law  doctrine. 

"  I  cannot  therefore  distinguish  my  case  in  law  from  that  of 
the  other  Judges,  and  in  honor  I  would  not ;  I  am  far  from 
avoiding  or  courting  a  prosecution,  but  am  unwilling  to  incur 
the  imputation  of  screening  myself  when  in  strictness  equally 
liable,  but  I  think  it  absolutely  necessary  for  the  credit  of  the 
republican  administration  that  I  should  not  be  distinguished  ^ 
as  there  can  be  no  stronger  evidence  than  a  man's  own  acr" 
knowledgment, — the  House  will  find  no  difficulty  in  a  resolu- 
tion to  add  my  name  to  the  list  of  impeached  officers."  "^ 

Now,  sir,  here  is  a  direct  insinuation  against  the  purity'oT 
our  motives — that  we  have  been  influenced  by  party  spirit.  He 
tells  us,  that  for  tlie  credit  of  our  republican  administration,  hq, 
ought  not  to  be  distinguished.  Sir,  is  that  the  language  which, 
a  Judge  of  the  Supreme  Court  is  to  use  to  the  House  of  Re- 
presentatives ?  Is  he  to  tell  us,  that  he  is  the  guardian  of  theij? 
honor  ? 

Some  of  the  M'itnesses,  sir,  thought  that  Mr.  Brackenridgi; 
was  on  the  bench,  when  sentence  was  passed  on  Passmore— 
others  said  that  he  was  not,  and  some  could  not  I'ecollect.  The 
matter  is  still  doubtful.  But  what  was  his  object  in  writing 
that  letter  ?  Does  he  undertake  this  trick  to  rescue  the  Judges, 
.and  did  he  think  by  embarking  on  board  this  brig  Minerva,  to 
carry  them  all  clear  into  port  ?  Now,  sir,  M'hat  shall  we  call 
Mr.  Brackenridge  ?  He  is  one  of  that  sort  of  Judges  which  are 
not  recognised  by  our  Constitution.  What  is  the  tenure  upon 
which  he  holds  his  commission  ?  The  spirit  of  the  Constitu- 
tion provides,  that  the  Judges  shall  be  independent,  and,  that 
they  shall  hold  their  offices  during  good  behavior.  But  this 
Judge  is  not  independent.  He  is  a  dependant  on  the  will  of 
the  Executive  Magistrate.  Where  do  we  find  such  a  creature, 
such  a  non-dcccript,  except,  I  suppose,  in  the  common  law. 
We  may,  perhaps,  find  a  description  in  some  of  those  volumes 
that  lie  on  the  fioor. 

'    It  gives  me  great  pain  to  say  things  that  may  hurt  the  feel- 
ings of  the  gentlemen  arraigned  at  your  barV'If,  sir,  we  could 
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have  procured  more  counsel,  I  should  not  have  been  placed  in 
this  disagreeable  situation.     Here,  sir,  is  a  letter  signed  Ed-t 
vard  Shippen,  Jasper  Yeates  and  Thomas  Smith,  and  address- 
ed to  the  House  of  Representatives. 

"That  your  memorialists,  immediately  on  being  informed 
of  your  honorable  House  having  adopted  a  report  of  the  com- 
mittee, on  the  complaint  of  Thomas  Passmore,  addressed  to 
you  a  memorial,  soliciting  a  prompt  and  speedy  trial  of  the 
adopted  charge,  that  equal  and  impartial  justice  might  be 
done,  as  well  to  the  citizens  of  the  Commonwealth,  as  them- 
selves." 

"  THey  now  beg  leave  to  represent,  that  they  are  pained  by 
the  reflection,  that  they  are  not  yet  furnished  with  the  oppoi*-*" 
tunity  of  defending  themselves:  They  fmd  themselves  sub- 
jected to  obloquy  by  the  artful  representations  of  an  offender 
against  the  lanvr,,  founded  on  mutilat-id  and  imperfect  records, 
and  groundless  insinuations,  and  earnestly  desire  to  have  it  in 
their  power  to  remove  that  cloud  with  which  they  have  been 
industriously  enveloped." 

Sir,  what  is  the  meaning  of  this?  What  does  it  carry  on 
the  face  of  it  ?  That  the  House  of  Representatives  have  acted 
upon  the  testimony  of  an  offender  against  the  laws,  founded  on 
mutilated  and  imfierfect  records,  and  groundless  insinuations. 
Would  the  Judges  have  allowed  such  a  memorial  to  be  pre- 
sented to  them,  without  punishing  it  as  a  contempt?  Sir, 
Passmore  was  fined  fifty  dollars  and  imprisoned  thirty  days  for 
a  less  contempt  than  this — for  insulting  Mr.  Bciyard.  But,  sir, 
what  would  these  gentlemen  say,  if  a  bill  had  been  brought 
before  a  Grand  Jury,  and  a  letter  had  been  addressed  to  them, 
by  a  party  against  whom  it  was  preferred,  in  a  stile  similar  to 
that  I  have  just  read,  after  the  Jury  had  found  a  true  bill  ? 
Would  not  the  Court  have  been  very  willing  to  is*)Ue  an  at- 
tachment ?  But,  sir,  we  don't  wish  to  pursue  measures  of 
this  kind. 

Now,  sir,  we  have  got  very  near  to  the  counsel  list.  Did 
not  the  counsel  insinuate  that  we  had  been  dictated  to  by 
Passmore,  whom  tiiey  would  represent  as  a  lying,  angry  indi- 
vidual, for  whose  intellects  they  were  apprehensive  ?  When 
he  was  about  pleading  and  expostulating  with  the  Judges  to  be 
less  rigorous  towards  him. 

Would  it  not  be  more  proper  to  recommend  him  to  the 
Hospital  ?  Would  it  not  be  more  humane  to  send  him  there 
than  to  that  noble  apartment  allotted  to  Mr.  Duane  I 
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T^rery  attenript,  sir,  almost,  has  been  made  to  ovefwheTfli 
this  poor  man.  It  has  even;  been  very  industriously  reported 
that  he  has  been  guilty  of  perjury.  We  find,  sir,  that  in  the 
;ndictment 

'  Mr.  Dallas.  It  must  be  obvious,  sir,  that  my  learned 
colleague,  and  myself,  are  not  disposed  to  throvyr  any  obstacles 
in  the  way  of  the  evidence  on  the  part  of  the  prosecution,  and 
We  have  agreed  to  yield  in  every  possible  situation.  But  an 
attempt  is  now  made,  which,  if  it  is  recognised,  will  prostrate 
every  rule  of  evidence,  and  we  should  be  doing  injustice  to  our 
clients  to  admit  it.  The  object  is  to  introduce  the  record  of 
the  District  Court  of  the  United  States.  I  know,  sir,  that 
there  is  lurking  in  the  mind  of  that  man,  a  desire  to  attribute 
this  prosecution,  for  perjury,  to  the  Judges.  But  of  what 
object  is  it  to  this  Senate,  to  ascertain,  that  Thomas  Passmore 
has  been  indicted  for  perjury,  and  has  been  acquitted  upon  a 
defect  in  point  of  law  ?  This  honorable  Senate  will  recollect, 
that,  in  the  whole  course  of  the  proceedings,  I  have  eluded 
every  thing  on  the  subject  of  Passmore's  character,  but  what 
appeared  immediately  connected  with  the  subject  before  them. 
I  did  not  think  this  a  proper  question  to  introduce,  because, 
though  the  aquittal  was  upon  a  point  of  law  not  connected 
immediately  with  the  merits  of  the  case,  I  can't  say,  I  dare 
not  insinuate,  that  Thomas  Passmore  was  guilty  of  perjury. 
Although  I  did  my  duty  as  the  officer  of  the  United  States, 
in  bringing  forward  that  action,  yet  I  was  partly  compelled  to 
it.  It  was  in  no  shape  connected  with  the  present  business, 
ncr  dictated  by  any  attendant  circumstance.  But  the  honor- 
able House  are  to  determine  by  what  ingenuity,  logic,  sophis- 
try, or  eloquence  this  is  to  be  visited  upon  the  Judges.  If 
obloquy  is  to  attach  any  where  for  bringing  this  suit,  it  should 
be  on  me,  sir,  and  not  on  those  gentlemen.  The  action  was 
brought  in  the  District  ("ourt  of  the  United  States  and  the  pro- 
secution was  extinguished  on  a  question  of  law,  and  of  law 
only. 

Mr.  BoiLEAu.  The  gentleman  don't  object  to  our  reading 
the  paper  in  argui^ent ;  we  do  not  present  it  as  legal  evidence. 

Ml".  Dallas.  I  object  to  its  being  read  at  all.  In  this 
business  I  may  have  exposed  myself  as  a  fallible  man,  but^ 
sir,  if  in  this  measure  I  have  been  guilty  of  any  design  to 
repudiate  the  charge  of  public  delinquency  against  others,  or 
of  any  design  but  that  oif  oflicial  duty,  I  stand  in  the  predica- 
ment of  a  public  offender.  If,  therefore,  there  be  any  blot,  let 
it  be  imputed  to  him  who  made  it.  I  declare  to  you,  sir,  and 
to  my  country,  that  I  discharged  my  duty  \vithout  any  impro- 
per views  to  Passmore.    At  the  time  that  tlie  charge,  involv- 
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ing  perjuvy,  was  brought  against  him,  I  was  not  then  the 
counsel  of'  the  Judges.  Sir,  give  me  leave  to  state,  that, 
through  the  medium  of  the  press,  I  was  first  called  upon  to 
do  my  duty,  as  Attorney  of  the  District.  The  first  intimation 
was  received  through  the  public  prints,  in  a  publication  signed 
Jenkinson.  I  wrote  an  answer,  and  in  that  answer  requested 
the  person  who  possessed  such  information  to  call  upon  me.. 
I  received  no  answer.  But  I  afterwards  received  a  letter,  and 
I  found  that  similar  letters  had  been  sent  to  others,  and  even 
to  the  Judges.  But  never  'till  the  trial,  did  the  Judges  know 
that  any  step  had  been  taken  in  the  business.  Although  they 
each  of  them  received  a  letter,  not  one  of  them  ever  took  any 
notice  of  it — not  a  single  observation  fell  from  their  lips  on 
the  subject.  Mr.  Levy  has  been  charged  with  corruption. 
But  Mr.  Levy  also  was  informed  of  this,  and  he  gave  me 
notice  that  he  would  have  nothing  to  do,  with  it.  What  was  I 
to  do  ?  I  was  publicly  charged  v.'ith  an  inattention  to  my 
duty.  I  might  enter  into  the  press  in  support  of  my  official 
conduct ;  but  I  thought  it  unnecessary.  One  morning,  how- 
ever, I  saw  a  man  at  my  house,  who  appeared  very  mucli^ 
injured,  and  was  considerably  agitated.  On  his  entering  the 
room,  he  began  a  conversation  on  the  very  business.  I  said, 
f'  then,  hir,  I  suppose  you  are  the  person  who  used  the  signa-r 
ture  o^  Jenkinson."  After  some  hesitation,  he  admitted  that  he 
was  the  person.  I  asked  his  name,  and  the  result  was,  that 
he.  was  the  partner  of  the  worthy  member  of  the  Senate.  He 
went  into  a  full  detail,  and  such  was  the  nature  of  the  informa- 
tion, that  I  tliought  it  my  indispensible  duty  to  enter  a  prose- 
cutiofi — and  that  I  could  not  in  honor,  avoid  it.  Such,  how- 
ever, were  my  impressions,  that  I  postponed  it  until  Judge 
Washington  arrived  in  the  city  that  I  might  consult  him  ou 
the  business.  I  do  declare,  on  my  most  solemn  word  of  honor, 
lliat  I  never  received,  either  directly  or  indirectly,  any  intima- 
.tion  from  the  Judges  of  the  Supreme  Court,  to  proceed  as  I 
^id ;  and  I  do  believe  they  would  have  given  a  large  portion  of 
their  fortunes  had  not  this  prosecution,  for  perjury,  against 
Passmore  been  instituted  ;  but  the  charge  was  a  violation  of 
Jiis  oath  upon  the  act  of  bankruptcy,  I  could  not  possibly  act 
in  any  other  manner  than  I  did.  Upon  the  arrivaj  of  the 
Judge,  I  laid  the  case  before  him  ;  he  took  time  to  examine 
■  it,  and  was  struck  with  the  weight  of  the  proof  of  the  charge. 
Hew  much  better  v.'ould  it  have  been  for  Passmore  to  redect  an4 
Isay,  "I  am  not  yet  free  from  a  charge  of  this  description,  ancj 
although  I  ieel  .myself  hurt  by  tlie  decision  of  the  Judges,  yet 
I  will  abandoi^  the  prosecution  1  have  solicited."  Some  doubts 
v/ere  entertained  as  to  the  sufficiency  of  the  bankrupt  ia.w  tp 
jiunish  the  offence,  and  it  was  therefore  a  subject  pro})er  for  the 
Judges  to  decide.  Well,  sir,  on  this  the  warrant  issued  ;  but, 
>ye,yy;9re  pbliged  to  proceed  under  the  act  of  Congress,  fbr,  aQ" 
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, cording  to  the  principles  of  common  law,  there  fih all  be  Itto 
"witnesses  to  the  fact,  to  substantiate  the  charge  ;  and  we  had 
..only  one  to  support  this.  The  bill  was  laid  before  the  Grand 
Jury,  and  a  more  reputable  Grand  Jury  never  was  convened'; 
*they  almost  unanimously  returned  it  a  true  bill.  I  beUeve  one 
of  the  members  of  this  honorable  Court  was  on  that  Grand 
Jury,  and  one  of  the  worthy  managers  was  a  Pettit  Juror  on 
that  occasion.  When  the  business  came  to  be  tried,  and  on 
that  occasion,  Mr.  Passmore  was  assisted  with  very  able  coun- 
sel ;  the  law  on  which  the  indictment  was  brought,  was  argu- 
ed, and  the  Court  decided,  that,  according  to  their  opinion, 
the  provisions  of  the  law  did  not  extend  to  offences  of  this 
Mature;  in  consequence  of  which,  without  saying  one  single 
■word  on  the  merits  of  the  case,  they  told  the  Jury,  they  could 
not  convict,  but  must  acquit  the  defendant,  because  there  was 
no  law  to  punish  him. 

Mr.  BoiLEAU.  I  did  not  mean  to  impute  any  improper 
motives  to,  the  learned  counsel ;  I  stated,  that  it  has  been  said, 
that  Mr.  Passmore  had  been  convicted  of  perjury.  A  report  of 
tliis  kind  is  unquestionably  in  circulation  in  this  town  ;  nay,  I 
had  heard  it  more  than  once  myself,  and  I  considered  it  a  duty 
I  owed  to  this  Court  to  endeavor  to  remove  tlie  impression.  I 
do  not  stand  hear  as  the  advocate  of  Thomas  Passmore,  but  as 
the  advocate  of  the  Constitution  of  my  country.  But  there  i,s 
one  duty  now  which  I  owe  to  myself.  My  learned  fi'iend,  the 
counsel  for  the  respondents,  has  charged  me  with  quizzing. 
This  may  be  a  law  term,  for  I  can  find  nothing  of  it  in  any 
dictionary.  Pie  has  charged  me  with  saying,  that  it  appeared 
in  evidence,  that  Mr.  Bayard  was  guilty  of  the  charges  alledged 
in  the  paper  written  by  Passmore.  If  I  did  express  such  a 
sentiment,  it  was  not  my  intention  to  convey  an  idea  derogatory 
to  Mr.  Bayard's  character.  I  said,  or  meant  to  say,  that  we 
could  bring  evidence  to  prove  every  fact  cliarged  in  the  Article 
of  Impeachment  to  be  true,  and  not  in  the  alledged  libel.  He 
has  charged  me  with  injuring  the  chai-acter  of  Mr.  Bayard.  I 
deny  the  assertion  ;  I  never  wished  to  injure  the  character  of 
'any  man  concerned  in  this  prosecution.  However,  if  I  fail  in 
■.establisliing  the  facts,  contained  in  the  Impeachment,  which  I 
hope'  I  shall  not,  I  shall  have  the  consolation  of  reflecting,  that 
I  have  not  failed  through  want  of  truth  to  support  me.  But  the 
fact  seems  to  be  this,  that  gentlemen  of  the  bar  may  say  what 
they  please  ;  that  they  appear  to  be  a  kind  of  previleged  crder ; 
but,  if  we  say  any  thing,  v-'e  are  told,  we  are  all  wrong — we. 
know  nothing  of  law,  or  the  Constitution.  I  do  not  wish  to  say 
■ahy  thing  against  the  character  of  Mr.  Bayard  ;  but  am  I  to  be 
chai'ged  with  quizzing,  if  I  say  he  did  not  take  the  proper  meth- 
od of  obtaining  redress  ?  Was  it  generous  to  say,  to  insinuate} 
that  iiry  friend,  Mr.  Henry,  or  lawyer  Plenry,  as  he  has  been 
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pleased  to  Call  him,  had  quizzed  himself,  and  that  he  felt  for  liis 
conscience  ?  That  lawyer  Henry  was  surely  quizzing  when  he 
gave  his  opinion  respecting  the  sea-worthiness  of  the  vessel? 
Here  is  an  insinuation  that  he  has  perjured  himself.  Take  the 
gentleman's  explanation  ;  I  may  have  misunderstood  him  ;  but, 
it  appears  as  if  that  gentleman  could  impeach  characters  with, 
impunity  ;  nay,  if  he  chooses,  he  may  Avrite  a  scandalous  paper, 
it  -will  be  forgotten,  it  will  be  obliterated.  Whatever  insinua- 
-tions  may  be  thrown  out  against  Thomas  Passmore  ;  whatever 
we  may  say  on  tlie  subject,  will  not  be  only  of  the  duration  of  a 
single  day  ;  but  they  will  be  recorded  and  pass  to  futurity. 
However,  my  worthy  friend  might  feel  himself  degraded  by 
•walking  with  Passmore,  the  solderer  of  a  tin  kettle,  tlie  name  of 
Thomas  Passmore  v/ill  blot  the  same  historic  page  with  that  of 
'Mr.  Dallas  ;  and  when  the  people  of  Pennsylvania,  and  posterity 
shall  read  the  works  of  this  transaction,  I  feel  confident  that 
while  they  drop  a  tear  over  the  afflictions  of  this  injured  man,  it 
will  be  followed  by  another,  deploring  that  the  talents  of 'my 
woilhy  friend  should  be  employed  in  defending  the  tyrannical, 
arbitrary  and  oppressive  exercise  of  power.  I  do  not  impute 
improper  motives  to  the  learned  counsel  ;  for  I  know,  that  the 
beat  of  men  may  sometimes  go  astray  ;  but,  in  my  opinion,  Mr. 
Passmore  ought  not  to  have  been  thus  oppressed ;  and  I  venture 
to  say,  that  if  this  Impeachment  fails,  not  a  man,  on  any  oc- 
casion whatever,  will  seek  redress  by  an  Impeachment, 

"For What  is  heaven  and  earth  thus  to  be  moved — the  ocean 
into  mountains  tost,  to  waft  a  feather  or  to  drown  a  fly." — Is  all 
this  commotion  of  the  bar  and  bench  merely  to  crush  the  insig- 
nificant Thomas  Passmore  ? — no,  the  cause  lies  deeper.  It  is 
intended  to  establish  the  ascendency  of  the  Lawyers,  and  the 
supremacy  of  the  Judges,  above  both  Law  and  the  Constitution 
of  their  country. 

-'5  repeat,  that  if  this  Impeachment  fiuls,  no  man  vnll  ever 
undertake  to  seek  redress  in  this  way.  No,  the  injured,  the  op- 
pressed individual  Avill  suffer  and  sigh  in  silent  despair.  Nay, 
the  very  sobs  that  may  be  pressed  from  his  heart,  may  be  con- 
stiTjed  into  a  contempt,  and  made  the  cause  of  additional 
sufferings. 

My  learned  fi'iend  has  told  you,  tl"vat  all  the  doctrines  and 
powers,  laid  do^ra  in  those  books,  as  possessed  by  the  Courts  iti 
England,  are  vested  in  the  Supreme  Couit  of  Pennsylvania. 
Nay,  then,  they  could  have  the  offending  member  cut  off- 
Thus,  the  limbs  of  a  man  might  be  lopped  off,  his  property 
sequestered,  and  he  confined  td  the  discretion  of  the  Court,  and 
it  would  not  be  contrary  to  comm.on  law.  But  how  iu-e  we  tp 
judge  of  his  respect  for  tins  Cotirt  ?     He  tells  you,  and  vtiy 
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modestly  indeed,  "  gentlemen,  you  do  not  understand  law,  the 
managers  do  not  understand  law ;  how  then  is  it  possible  yon 
can  comprehend  this  business  ?  It  is  a  legal  question,  ypu  can- 
pot,  you  ought  not  to  decide  on  it."  He  has  repeated  tlie  proverb 
of  "  when  Doctors  disagree,  who  shall  decide  ?"  And  has  said, 
that  when  Lawyers  disagree,  the  Judges  must  decide  ;  by  this 
rule  the  Judges  must  decide  in  their  own  causa  in  the  present 
case.  The  Judges  possess  more  learning,  law  and  gramniar, 
than  all  the  Legislature,  therefore,  you  must  decide  as  they  d9, 
as  they  are  the  only  competent  power  to  decide.  He  has  refer- 
red to  the  circumstance  of  the  Legislature's  being  acquainted  with 
Oswald's  case  ;  and  must  a  man  be  oppressed,  in  the  manner 
Mr.  Passmore  was,  and  have  no  redress,  because  a  case  is 
■  brought  forward  different  in  its  nature,  if  not  diametrically  op- 
posite to  this  ?  It  is  only  in  the  stoopings  of  his  genius,  that  I 
shall  attempt  to  follow  my  woilhy  friend,  I  will  not  attempt  to 
soar  into  the  regions  of  his  legal  flight.  But,  says  tli.e  ^-eutle- 
juan,  "  you  have  not  common  serise — you  must  not  say  thtit  so  jit 
is,  although  three-fourths  of  tlie  Legislature  say  you  shall. .  rj,. 
apprehend  the  people  sent  you  here  for  the  purpose  of  exercis- 
ing your  own  understanding,  and  not  the  understanding  of  oth- 
ers ;  and  if  you  do  not  exei'cise  your  own  judgment,  you  are 
unworthy  of  the  power  confided  to  you." 

I  shall  next  say  a  word  with  respect  to  the  committee  qf 
grievances.  My  learned  friend  says,  he  does  not  mean  to  charge 
them  with  improper  conduct,  and  yet  he  insinuates  that  the 
[Committee,  during  the  last  session,  acted  improperly  in  compell- 
ing- Mr.  Hopkinson  to  attend  by  attachment.  Now  we  find  tha;t 
•  Mf.  Hopkinson  did  receive  a  subpoena,  but  he  says  he  did  not 
know  from  whom,  and  supposed  it  was  from  some  person  who 
\vanted  liim  to  go  to  Lancaster  ;  he  had  some  conversation  with 
Mr.  Ludlam,  who  had  left  a  paper  at  his  house  on  a  certain  day 
and  for  a  certain  purpose.  The  committee  of  giievaJices  gave 
him  correct  directions  ;  and  Mr.  Ludlam,  upon  his  oath,  de- 
clared, he  had  served  this  notice  in  a  proper  manner.  When 
the  man  upon  his  oath  declared,  that  he  had  served  tliis  process 
in  a  rcgular  and  orderly  manner,  and  Hopkinson  did  not  see 
projjer  to  attend,  could  the  committee  of  gricviaices  be  blamed 
for  acting  as  they  did  ?  Were  they  not  authorized  to  adopt  such 
measures  as  to  bring  him  before  tb.em  ?  Then,  sir,  the  com- 
mittee of  grievaiices  stand  acquitted  of  the  charge  of  improper 
■ifonduct. 


.^"'- 


•Thus,  sir,  after  having  attempted  to  clear  away  the  ciuiFT,  as 
■  tJie.  counsel  is  pleased  to  term  it,  I  shall  endeavor  to  approach 
'^&  substance  of  the  controversy,  but  the  moment  we  endeavor 
•  IP  come  to  the  merits  of  the  case,  we  find  ourselves  embarked 

oa^boaid  the  bri_g  Minerva.     The  learned  counsel  has  said,  that 
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Mr.  Bavard  had  not  an  opporuinity  of  examining  ■vrknesses,  and 
supporting  his  cause  generally,  before  the  referees — that  he 
knc\v  notiiing  of  the  choice  of  the  umpire — "that  he  had  no  no- 
tice of  the  award.  But  Mr.  Bayard  did  not  deny  that  he  was 
at  the  last  meeting  ;  he  did  not  deny  having  conferred  with  the 
rcferees  ;  he  did  not  think  it  of  material  consequence  whether 
he  saw  the  award  or  not ;  therefore,  this  part  of  the  argument 
of  my  wortliy  friend  must  fail. 

This  is  a  part  of  the  extraneous  matter  thrown  out  by  Ihd^ 
©"pposite  counsel,  a  m.ere  tub  to  amuse  us  and  you  ;  but  it  cor* 
responds  with  my  Icamed  friend's  other  conduct  in  this  business. 

He  has  stated  to  this  honorable  Court,  that  when  he  saw  the 
report  of  the  committee  of  grievances,  and  examined  how  the  tes- 
timony was  founded,  he  was  astonished  that  any  men  of  common 
sense  could,  for  a  single  moment,  think  of  founding  an  Impeacli- 
ment  upon  testimony  so  contradictory  and  mutilated.  Waving 
any  comment  for  the  present,  on  an  insinuation  contemptuous  to 
the  committee,  I  would  remark,  that  it  appears  no  very  high 
compliment  to  the  understanding  of  this  Court,  that  the  learned 
counsel  should  have  occupied  nearly  four  days,  nearly  exhausted 
his  physical  and  mental  strength,  I  had  almost  said  his  sophis- 
try, in  attempting  to  convince  you  that  the  Impeachment  could 
not  be  sustained,  when  the  subject  ought  not  to  have  occupied  a 
man  of  common  sense  a  single  moment.  Does  not  this  appear 
something  hke  a  contempt  of  this  Court  ?  Does  not  this  savour 
of  something  like  sophistiy,  declamation,  and  not  argument  ? 

This  is  mere  chaff,  and  is  overwhelming  you  with  a  multitude 
of  words,  in  order  to  carry  you  away  fi-om  the  real  point. 

Mr.  Speaker,  In  my  opinion,  I  stated,  that  the  conduct  of  the 
Judges  was  not  authorized  by  the  Constitution  and  knows  Laws 
of  this  Commomvealth  ;    because  there  was  no  cause  depending 
before  the  Court,  of  consequence  there  could  be  no  contempt  ? 
and  that,  even  if  there  was  a  contempt  committed,  it  v.^as  purg- 
ed by  the  answers  to  the  interrogatories.     That  if  it  was  not  sa 
purged,  the  sentence  was  cruel,  arbitrary  and  not  congenial  with 
the  mild  spirit  of  our  Constitution.     I  found  at  once  the  meaning' 
of  the  counsel  for  the  respondents,  when  I  met  the  obsenation  of 
'*"you  faixners  do  not  understand  law;  you  cannot  give  a  decision 
in  a  case  of  this  kind ;  you  must  depend  on  lawyers."     I  will' 
yield  to  the  gentleman's  doctrine,  and  remind  you  what  a  lawyer,  [ 
in  his  evidence,  stated  to  you  on  this  subject.     Mr.  Sampson  Le-* 
vy  tells  you,  that  the  original  paper  neither  contained  a  suit,  nor, 
ttutliorized  any  suit.     Now  common  sense  must  decide,  that  if^ 
diis  article  of  agreement  neither  contained,  nor  authorized  a  suit, 
there  tould  be  no  suit  depending^  wid  of  consequence  no  con- 
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tempt  committed.  And  I  appeal  to  that  common  understanding, 
which  I  presume  this  honorable  Court  will  be  allowed  to  possess, 
for  the  correctness  of  the  inference.  Finding  this  defect,  he  drew 
another  agreement  which  authorized  the  choice  of  an  umpire,  at 
the  time  he  is  confident  that  he  told  Mr.  Passmore  it  could  be  of 
no  effect  unless  it  was  signed  by  the  Underwriters.  Now,  in  the 
name  of  common  sense,  what  does  this  prove  ?  The  first  paper 
authorized  no  suit,  nor  the  choice  of  an  umpire  ;  the  second  pos- 
sessed those  requisites,  but  was  without  signers  ;  and  Mr.  Bay- 
ard knew  nothing  of  the  choice  of  an  umpire.  How  then  is  the 
cause  in  Court  ?  All  the  proceedings  are  under  the  last  agree- 
ment, which  was  not  signed,  and  consequently  of  no  more  effect 
than  the  agreement  itself — a  mere  chart  blane^  to  use  the  expres- 
sion of  Mr.  Levy.  Well,  sir,  we  will  suppose  tlie  counsel  to  be 
right ;  v/e  will  suppose  that  the  case  was  pending,  the  award  was 
made,  judgment  entered,  execution  issued,  and  a  levy  made. 
By  their  legal  knowledge  professional  gentlemen  endeavor  to  shew 
that  a  cause  is  even  pending  after  execution  issues  ;  I,  however, 
conceive,  that  by  reason  of  the  execution  and  levy  made,  that 
there  was  no  cause  depending,  unless,  agreeably  to  their  own  rule 
of  proceeding,  exceptions  were  filed  in  four  days  after  the  award 
was  returned  into  the  office.  But  the  Judges  decide  absolutely 
that  he  has  not  had  legal  infonnation — he  nmst  have  MTitten  no- 
tice. I  ask,  sir,  what  ground  is  there  for  this  opinion  ?  If  I 
give  direct  information  to  the  man  himself,  by  word  of  mouth, 
the  very  idea  that  he  must  have  luritten  notice  is  mere  quizzing. 
Mr,  Bayard  acknowledges  that  Mr.  Berret  told  him,  on  the  Cof- 
fee-ciouse  steps,  that  the  award  had  gone  against  him.  In  a  fev/ 
minutes  after,  Passmore  teils  Bayard  the  award  had  gone  against 
him.  Well,  he  tells  him  that  he  supposed  the  award  will  be  in 
proportion  to  their  respective  subsci-iplions.  Mr.  Bayard  acknow- 
ledges that  the  Sheriff"  le\ied  upon  his  goods— •!  think  that  was 
a  very  broad  hint  that  the  award  had  gone  against  him.  He  goes 
to  Mr.  Ingersoll,  who  tells  him  to  wait  until  he  receives  legal 
notice  ;  that  he  will  take  charge  of  the  business,  and  have  ex- 
ceptions filed  in  due  time.  But  it  would  appear,  that,  either 
through  neglect,  forgetfulness,  or  press  of  business,  the  excep- 
tions were  not  filed  in  time.  Then,  my  learned  friend,  if  I  un- 
derstand him,  says — Mr.  Levy  writes  a  letter  to  Mr.  Bayard,  af- 
ter execution  had  issued,  informing  him,  that  judgment  had  gone 
against  him.  It  would  seem  that  this  letter,  as  if  wiittcn  with 
ink  made  of  Lethe's  obllvionatlng  welters,  annihilates  all  infor- 
mation, previously  given,  respecting  the  issue  of  the  award  ;  but, 
say  they,  a  written  notice  is  necessary  ;  I  cannot  perceive  the 
necessity  of  written  notice,  imlcss  it  was  to  furnish  some  pretext 
or  other  by  which  he  might  avoid  the  payment  of  a  debt.  The 
fact  or  cas2  seems  to  be  that  there  could  not  be  any  cause  pend- 
ing, and  of  conseqiience  the  judj^rnent  had  become  absolute, 
because  Uie  time  had  passed  by  for  iiiuig  exceptions  to  the  awai'd. 
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T<v  be  sure,  •w'nen  he  comes,  to  argue  before  this  honorable  i 
body,  for  really  it  appeared  to  me,  thp^t  he  acted  rather  as  > 
counsel  for  the  Judges,  than  us  a  witness  on  the  part  of  the;  ^ 
prosecution,   he  mocestly  tells   you,  that  it   is   your  duty  to  , 
acquit  the  Judges.     That  they  acted  according  to  law,  and  it  <• 
was  their  sworn  duty  to  commit  Passinoreto  prison.     He  says,  ^ 
that  when  b^  Av-s  before  the  Supreme  Court,  he  tried  to  per-  • 
suade  them,  t}^at  there  was  no  cause  pending  before  the  Court. 
He  now  tells   you,  that  he  knew,  at  the  time  he  was  arguing, 
he   was  wrong — this  to  be  sure,  looks  very  like  quizzing  the 
Court.     I  do  not  Icnow  that  Mr.  Passmore  is  to  be  punished  foe 
his  own  ignorance,  and  also  for  Mr.  Levy's  ignorance.     Yo^. . 
are  not  to  act  on  the  principles  of  common  justice;  you  arg  •> 
not  to  tajie  yoiir  reasops  from  any  of  your  ovyn  observations,  but  ji 
ii'om  the  reasoning  and  observations  of  others.  : , 

.  I  will  Hovf,  in  my  turn,  ask  my  learned  friend  to  give  up>  an(| 
plead  ignorance;  and  submit  to  the  decision  of  the  Court.;- 
We  will  suppose  that  tlie  cause  was  pending  before  the  Court,j. 
and  that  the  fact  or  publishing  to  be  as  it  is  stated  ;  we  say,  ii>;. 
reply,  that  the  answers  to  the  interrogatories,  purged  the  cpn»^ 
terfipL.  But  be&re  we  proceed  to  consider  the  contempt,  >y^ 
must  endeavpr  to  f]nd  the  definijLion  of  the  word.  My  learned? 
friend  tell&  ipe,.  that  contempt  is  the  act  of  despising  others.: 
The  very  idea,  therefore,  of  a  contempt,  presupposes  a  knowr, 
Jedge  of  some  physical  or  moral  existence  against  which  that 
jcontenjpt  is  comjiiitted. 

I  cannot  be  guilty  of  a  contempt  against  an  individual,  \yitK- 
ciit  being  fifst  conscious  of  the  existence  of  that  individual. 

When,  sir,.!  behold  the  mass  of  common  la-iv  books  undej: 
whu:h  tlje  flpqr  of  the  House  groans,  I  am  reminded  of  the 
giants  of  pjd,  piling  mountains  upon  mountains,  in  order  to 
fc^^ch  the  s^ies^  apd  hurl  Jupiter  frpm  his  throne. 

.  I  trust  your  go.ddess,  common  sense,  like  the  forked  light- 
ning of  Jupiter,  Ayill-hurl  them  into  atoms.  E-very  man  mu§t; 
acknowledge,  that,  to  be  attached  for  contempt,  there  mu§t 
be  a  knowledge  of  a  man,  before  you  can  treat  him  contempt 
tupusly.  Let  u^  examine  the  interrogatories.  [Ist  inlerrog^.  ' 
qtQry,/or  %^/[ic/i  ses  page  I5  of  this  hook.']  Permit  me  to  re* 
marji,  tji^t  wy  very  learned  and  worthy  friend  h&s  told  you, 
t|)is  is,,a.Ciiiestiop  of  la\f,  which  must  be  decided  by  tlie 
Judges  of  the  Supreme  Court,  not  by  Mr.  Passmore.  Yet  we 
perceive,,  that  the  very  first  interrogatory,  put  by  Mr.  Dallas 
to  Passmpre  himself — "was  there  any  action  depending  in  the 
§^preme  C.oivrt  of  Penpsylvaijia  on  the  8th  dciy  of  September^ 
i§y^*,  S'kepift,  JAU,  W^re  pJairitiif,"  ^c.  .  ^.^  ..,,.       .  ' 
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If  then  it  was  impossible  for  Passmore  to  answer  suth  a 
question,  was  it  not  an  insult  to  common  sense  to  put  a  ques* 
tion  of  that  kind  ?  I  find  here  the  name  of  Thomas  Passmore 
Attached  to  the  answers  to  the  interrogatories,  but  he  is  to 
know  nothing-  about  law ;  and  yet  on  his  oath  he  declares,  nay 
he  positively  swears,  that,  to  the  best  of  his  knowledge  and 
belief,  that  there  was  no  action  pending ;  or  in  other  words, 
that  he  did  not  'know  the  action  was  still  pending.  Well, 
Thomas  Passmore  cannot  know  any  thing  about  law  ;  but 
we  will  suppose  Mr.  Levy  ought  to  know  what  law  is,  and  he 
drew  the  answers  to  the  interrogatories.  Did  he  wish  to  quiz 
]Mr.  Passmore,  and  get  him  to  perjure  himself.  But  this 
Court  knows,  that  Mr.  Shoemaker  says,  the  Court  were  satis- 
fied, as  to  themselves,  that  no  contempt  was  intended  to  them  ; 
but  they  v/ere  not  satisfied,  as  it  respected  Mr.  Bayard.  You 
will  observe,  that  the  learned  counsel  wishes  to  make  a  distinc- 
tion between  the  contempts  offered  to  the  Court,  and  those  to 
individuals.  Pie  has  involved  himself  again  in  a  serious  di- 
lemma ;  for  what  has  this  to  do  with  the  Court  ?  The  indi- 
vidual or  collective  Judges  have  no  more  the  right  to  say,  we 
are  satisfied,  as  it  respects  ourselves,  but  not  as  it  respecs  the 
individual,  than  they  have  to  decide  in  a  suit  between  the 
Commonwealth  and  the  Court.  They  are  the  Coult ;  and  the 
Court  represents  the  majesty  and  dignity  of  the  people  ;  but 
they  seem  to  have  forgot  who  they  represented,  when  they 
said,  you  must  make  concessions  to  Mr.  Bayard  ;  for  if  they 
separate  themselves  from  the  Court  they  violate  the  Constitu- 
tion, because  they  have  no  right  to  make  the  distinction  be- 
tween the  indignity  offered  to  themselves  and  the  individual ; 
they  have  no  right  to  decide  in  their  own  cause — they,  as  indi- 
viduals, when  insulted,  must  pursue  their  remedy  precisely  as 
any  other  individuals  similarly  situated.  It  seems,  that  if  Mr. 
Passmore  had  made  sufficient  atonement  to  Mr.  Bayard,  to  do 
avv'ay  tl:e  injury  done  to  him,  all  the  injury  to  the  public  is 
done  av/ay ;  the  dignity  of  Pennsylvania  is  forgot ;  no  matter, 
the  streams  of  public  justice  flow  pure  and  unsullied,  not 
turbid  and  filthy,  as  before.  All  this  is  done  by  this  Thomas 
Passmore,  this  poor,  obscure,  ignorant,  illiterate  man,  by 
making  concessions  to  Mr.  Bayard.  Now,  remark,  INlr.  Bay- 
ard's reputation was  such,  that  this  libel  was  more  dreadful  than 
-the  poignard,  guided  by  the  hand  of  the  assassin.  It  is 
■  strange,  that  he  should  so  deeply  wound  I\Ir.  Bayard.  It  is 
passing  strange,  that  so  obscure,  so  worthless,  so  ignorant,  so 
insignificant  a  creature,  shoukl  inllict  so  deadly  a  stain. 
Well,  he  must  be  lined  and  imprisoned  for  this,  and  then  all 
is  well.  But  I  mean  to  shew  that  if  he  had  made  atonement 
to  Mr.  Bayard,  that  it  would  not  have  satisfied  justice,  accord- 
ing to  their  own  doctrine  ;  it  would  not  have  deterred  other 
men  from  committing  sinulur  outrages  ;  but,  says  the  learned 
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counsel,  they  vyould  have  been  governed  by  precedents ;  they 
■would  have  "vvavcd  giving  judgment  by  consent ;  it  appears 
they  would  have  forgot  the  dignity  of  the  State  ;  you  must 
make  concessions,  no  matter  for  the  streams  of  public  justice. 
But  this  mode  of  proceeding,  in  my  humble  opinion,  is  un- 
constitutional, because  it  absolutely  is  necessary  that  a  man 
must  perjure  himself,  in  order  to  purge  the  contempt,  accord- 
ing to  the  arguments  of  the  learned  counsel.  This  is  one 
of  the  many  blessings,  conferred  upon  us  by  the  common 
law- — a  man  must  perjure  himself  in  order  to  clear  himself  of 
a  contempt — but  then  he  is  to  be  punished  for  perjury.  This 
is  something  like  one  of  the  former  laws  of  an  eastern  State  ; 
where  almost  every  poor,  unfortunate,  ugly  old  hag,  was  sus- 
pected of  witchcraft.  How  did  they  test  the  matter?  They 
threw  her  into  the  water  ;  if  she  swam,  she  was  hanged  for  a 
witch;  if  she  drowned,  she  was  innocent.  Now  justice  comes 
too  late,  the  poor  old  woman  is  gone  into  Abraham's  bosom  ; 
but  I  suppose  this  is  no  matter,  the  streams  of  public  justice 
flow  pure  and  unsullied.  Well  then,  by  what  do  the  Court 
commit  Passmore  ?  It  is  not  in  the  Constitution.  Did  the  laws 
of  the  State  give  the  power  ?  No !  How  much  better  would 
it  have  been  to  have  said,  let  Mr.  Bayard  take  his  remedy 
some  other  way.  Could  he  not  have  brought  his  civil  action 
against  Mr.  Passmore  i 

But  how,  sir,  would  it  have  sounded  had  the  Judges,  when 
the  jury  came  into  Court,  and  before  all  the  witnesses,  told 
Mr.  Passmore,  you  have  been  guilty  of  an  enormous  libel 
upon  Messrs.  Pettit  and  Bayard,  which  requires  great  atone- 
ment ?  When  the  jury,  come  to  sit  on  this  case,  they  hear, 
that  he  has  been  guilty  of  an  enormous  libel.  How  can  they 
decide  with  impartiality?  It  is  morally  impossible.  If  the 
learned  counsel  is  correct  in  his  predictions  of  the  inevita- 
ble effect  which  a  previous  expression  of  opinion,  even  by  the 
obscm-e  Passmore,  would  prodace  upon  a  pending  trial. 

If,  after  an  imprisonment  of  thirty  days,  IVIr.  Passmore 
eomes  forward  with  action  for  recovering,  the  loss  on  the  in- 
surance ;  can  the  jury  be  supposed  to  view  his  claim  without 
prejudice  ?  no,  sir,  they  come  forward  and  decide  against  him. 
But  the  streams  of  justice  have  been  cleared  by  his  imprison- 
ment. I  say  again,  that  if  he  had  satisiied  the  Court  that  no 
contempt  was  intended  or  committed  against  them,  Mv.  Bay- 
ard ought  to  have  been  left  to  seek  his  remedy  in  another 
way. 

Mr.  Passmore  v/as  not  punished  because  he  had  committed 
a  contempt  against  the  Court,  but  because  he  would  not  T'.iake 
concesoicns   to  Mr.  Bayard.     In  what  constitution   or    law  do 
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Wz  find  this  power  given  to  the  Court  ?     I  take  upon  nife  to 
say,  they  have   no  authority,  by  law  or   the   constitution,   to 
direct  one    individual  to  made  an  apology  to  another.     I  ap- 
peal to  common  sense  whether  such  a  power  is  just,  and  that 
it  is  the  law  of  the   land  ?    But  let  us  turn   to  that   precious 
fcirth-right,  of  which   we  ought  to   be  so  proud,   the  common 
law.     [1    Tucker's   Blackstone,    69.]     Now,  this  is    urged    by 
the  counsel   for  the  respondents,   and  not  only  urged,  but  en- 
forced by  a  solemn  appeal  to  heaven,  that   he  pleads  nothing 
but  what  is  true.     He  keeps  Judge  Blackstone  as  long  as  he 
thinks  necessary  ;  but  we  shall  see,  bye  and  bye,  that   Judge 
Blackstone  is  beat  out  of  the  field  by   friend    Tucker,     [reads 
further']     Here,  sir,  we  see  that  even  where  this  birth-right  of 
ours  is  derived    from,  it  is  said    that  "the  reporters    some- 
times   through    inaccuracy  ;    (page    72)    sometimes  through 
mistake    and  want  of  skill,   have   published    very    crude    and 
imperfect   (perhaps   contradictory)   accounts   of  one    and    the 
same  determination  ;"  and  yet,  your  life,  your  property  must 
te  staked  on  this    foundation.     We  see   that  in   every  deci- 
sion by  three  different  gentlemen,  there  will  be  tliree  contrary 
opinions  as  to  some  material  points.     Even  in   tiiis  argument 
it  is  admitted  that  some  mystery  has  crept  into   the   system, 
but  they  must  all  be    the   law  of  the  land.     The   party  who 
took  down    a  re{X)rt  with  accuracy,    dare  not  publish  without 
the   permission  of  the    Court,    at  the  time  when  those  prece- 
dents they   have  adduced  were  reported.     Again,    we    should 
accompany  this   authority   Vv'ith  the  history    of  the  times   in 
Avhich  these  reports  were   made.     If  he  did  publish  without 
permission,  under  the   broad  law  of   con-tempts  he  would  be 
fined  and  imprisoned.     In  all  the  cases,  it  is   not  only  neces- 
sary that  he  should  be  correct,  but  that  he  should    be  able  to 
see  the  very  heart  of  the    judge,    to    know  the   very  motives 
that   influenced  him   in  giving   his  decision. 

The  gentleman  has  said,  there  was  an  impropriety  in  the 
managers  applying  for  professional  assistance  to  the  relatives 
of  the  Judges.  I  will  not  pay  the  gentleman  so  poor  a  com- 
pliment as  to  say  that  it  would  operate  upon  the  decision  ;  or 
that  it  would  deter  them.  I  wish  this  honorable  Senate  to  bear 
in  mind  that  almost  all  the  precedents  read,  have  been  drawn 
from  the  courts  of  chancery,  and  are  all  cases  between  the 
king  and  the  people.  What  are  the  rights  of  the  people  in 
that  country,  when  they  come  in  competition  with  the  interests 
of  the  crown  ?  They  are  like  the  baseless  fabric  of  a  vision. 
What  say  the  writers  on  the  government  of  England  ?  They 
all  speak  of  the  king,  of  the  omnipotent  parliament — the  con- 
stituent parts  of  which  is  king,  lords  spiritual  and  temporal, 
cind  the  commons,  but  not  a  word  of  the  people.  The  swinish 
multitude  were  made  for  kings  and  lords,  and  are  trodden  un- 
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tier  foot.  Therefore,  ■when  the  case  is  kitig  against  thfe  p&d- 
ple,  the  judges  generally  decide  in  favor  of  the  crown,  as  it  is 
against  the  majesty  of  the  king  to  decide  otherwise.  Shall 
we  ^o  to  that  country  for  precedents,  whose  government  is  di- 
ametrically opposite  to  ours  ? 

And  it  would  appear,  notwithstanding  the  encomiums  lavish- 
ed on  them  by  the  learned  counsel,  that  the  streams  of  public 
justice  could  not  be  kept  pure  without  this  mode  of  punishing 
contemps.  But  in  this  country  the  sovereign  people  are  repre- 
sented in  a  court  of  justice  ;  and  how,  in  this  instance,  have 
the  people  been  treated  ?  But,  our  learned  friend  says,  they 
possess  the  powers  of  a  court  of  king's  bench  ;  and  indeed  they 
seem  to  have  considered  them.selves  in  a  court  of  king's  bench. 
Here  we  find  the  people  have  been  forgotten.  Shall  we  then 
be  governed  by  precedents  drawn  from  a  country  hostile  to  us  ; 
from  a  government  hostile  to  our  government  ?  I  am  of  opin- 
ion, that,  with  respect  to  mere  questions  of  properly,  we  may 
derive  very  useful  information  from  that  country  ;  but  not  with 
respect  to  the  liberty  of  the  citizen  ;  for  there  the  king  is  so 
mighty  and  immaculate  that  he  can  do  no  wrong  ;  nay  more, 
no  man  dare  say  he  can  do  wrong. 

Gentlemen  of  the  Senate, 

I  beg  you  to  carry  this  in  your  minds,  that  your  decision  will 
go  out  to  the  Vforld,  to  the  citizens  of  Pennsylvania.  You  can- 
iiot  carry  with  you  all  the  volumes  of  reports  that  have  been 
produced — you  cannot  detail  perhaps  all  the  arguments  of  the 
counsel — and  if  you  could,  it  would  appear  that  all  these  arG;u- 
inents  are  drawn  from  the  reports  of  the  English  books — -and 
what  v/ill  they  say  ?  That  you  have  not  used  your  ovv^n  opinion  ; 
that  you  have  been  governed  by  British  precedents  ;  prece- 
dents from  an  aristocracy — from  a  monarchy  of  the  most  cor- 
rupt nature.     I  cannot  suffer  the  idea  to  exist. 

There  is  a  sovereign  people  which  we  ought  to  have  in  view. 
We  are  sent  here  as  the  guardians  of  their  rights  and  liberties  ; 
and  whatever  may  be  your  decision  in  this  case,  you  ought  to 
do  it  under  an  impression  of  responsibility  to  the  people  ;  and 
you  must  and  will  be  accountable,  and  so  must  I  for  my  con- 
duct ;  the  people  will  not  pass  us  by.  If  you  do  not  come  for- 
ward and  do  your  duty,  you  are  dismissed — I  have  been  dis- 
missed myself,  and  I  rejoice  that  the  people  had  the  right  so 
to  do — and  I  ardently  hope  they  never  may  be  robbed  of  the 
inestimable  privilege  of  the  right  of  suffrage.  In  society  there 
is  no  more  efficient  restraint  upon  manidnd,  or  security  lor  cor- 
rectness of  conduct,  than  a  continual  impression  of  responsibi- 
lity. But  in  order  to  enable  you  to  form  a  correct  opinion  on 
the  autliorities  that  were  read,  it  would  be  necessary  to  read 
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the  history  of  the  times  in  which  those  were  made  ;  I  would 
read  them  to  you,  but  it  is  impossible  for  me  to  turn  over  all 
those  volumes,  which  would  no  doubt  fatigue  you  m  the  re- 
search •  however,  your  own  recollections  will  furnish  you  with 
"a  competent  idea  of  the  manner  in  which  those  decisions  were 
made. 

Amonc:  the  various  cases,  cited  by  the  learned  counsel,  ther^ 
is  one  abominable  decision,  in  which  a  man  was  punished  for 
a  contempt  because  he  did  not  understand  a  learned  language  ; 
"and  vet  you  are  called  upon  to  sanction  the  exercise  of  this 
authorily  ;  which,  if  established,  would  prostrate  our  dearest 
riehts  at  the  feet  of  a  capricious  set  of  men,  clothed  with  the 
semblance  of  justice.  I  pray  you,  gentlemen,  to  turn  your 
attention  to  the  history  of  those  timt^s,  I  will  not  attempt  to 
sav  law,  but  history,  and  I  am  confident  it  will  appear  to  tins 
Court  that  I  am  correct,  which  is  all  I  wish  ;  for  I  am  conn- 
dent  they  possess  sufficient  integrity  and  mdepenaence  to  oecidc 
with  firmness. 

I  must  confess  that  I  have  not  had  sufficient  time  since  last 
nio-ht  to  prepare  myself  as  I  could  have  wished  ;  for  so  much 
time  had  been  consumed  in  discussing  this  subject,  that  I  had 
no  idea  of  speaking  again,  but  in  consequence  ot  the  naanagers 
not  bein^  able  to  prccuvc  more  than  one  counsel  to  assist  them, 
it  became  necessary  that  some  one  of  us  should  give  some  aid 
to  him— but,  in  tiie  short  time  allowed  me,  I  have  enueavored 
to  do  the  subject  all  the  justice  in  my  power. 

•  r4  Hume's  Eng.  275.-]— (See  Jpficndlx,  note  M  o.)— lie, 
thoudi  it  appears  that  he  was  a  chancellor— a  judge-and  yet 
took  bribes-and  for  what  purpose  ?  To  determine  causes  m 
favor  of  the  party  that  paid  him.  If  he  was  of  this  avaricious 
disposition  ;  if  he  took  bribes,  (and  we  know  a  bnbe  will  oper- 
ate on  the  minds  of  men)  I  would  not  respect  his  decisions, 
for  they  are  made  with  corrupt  views.  He  even  ciuotes  the  old 
books  for  precedems  in  support  of  his  decision.  J.ow,  sir,  i 
think  this  Court  must  be  struck  with  the  conduct  of  lord  chan-  , 
cellor  Bacon  ;  and  yet  lord  Bacon  has  decided  cases  which  are  I 
stated  to  you  as  correct,  and  so  you  are  bound  to  decide  on     | 

•y<;ur  o^^.h^.-\.read.  further.-]  This  is  the  most  astonishing 
thini'-  to  mc,  that  a  man  who  receives  a  bribe  should  be  ab.e  .o 
decide  correctly.  But  if  he  had  not  been  discovered,  he  would 
have  been  our  glorious  instructor.  1  think  some  furt.ier  infor- 
mation may  be  obtained  by  refering  to  another  part  of  tnis 
book.     [5   Hum^s   Eng.    2\7.-\-(Sec  Jj.pcnaix,    no^e  .^    o.) 

■  We  have  had  precedents  from  Ireland  with  a  kmd  of  sneei, 
«  that  if  we  disliked  British  precedents,  perhaps  Irish  prece- 
dents would  be  :uore  palatable."— Let  any  man  cast  his  eye 
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over  that  wide  and  gloomy  theatre  of  oppressed  Ireland,  and 
perhaps  he  may  catch  a  gh\nce  of  scenes  too  full  of  horror  not' 
to  a"-itate,  not  to  rack  the  imagination — see  that  unhappy  coun- 
try oppressed  hy  the  tyranny  of  Grea::-Britain,  those  poor  un- 
happy creatures,  persecuted  and  driven  from  their  native  coun- 
try—while some  are  incarcerated  for  life— or  executed  to  appease 
the  rage  of  a  bloody  lyrant — see  a  Rowan,  Orr  and  Jackson 
persecuted  in  a  most  cruel  manner.  Welcome,  thrice  wel- 
come, ye  noble  patriots,  to  this  asylum  of  the  oppressed  !  "Wel- 
come to  this  land  of  liberty  !  Welcome,  thrice  welcome,  ye 
Irish  patriots,  to  me  and  to  this  country,  and  enjoy  fi'eedonj — 
but  heaven  forbid  that  these  dreadful  precedents  should  follovy 
you.  The  judges  possess  all  the  power  they  possibly  can  ex- 
pect ;  but,  says  the  learned  counsel,  they  are  vested  with  this 
power  of  summary  process,  nay,  that  they  are  sworn  to  put  it 
in  practice.  If  they  possess  ihis  power,  tmd  a  man  should  be 
attached  for  contempt — he  is  punished — afterwards  it  appears 
tliat  he  was  innocent — he  may  appeal  to  the  high  court  o£ 
errors  and  appeals,  they  will  reverse  the  judgment  of  the  su- 
preme court ;  but  this  is  all,  as  the  judges  are  not  liable  for  an 
error  in  judgment  ;  there  is  no  possibility  of  redress.  By  fol- 
lowing the  precedents  of  the  British  tyrants,  they  have  power 
to  amputate  a  hand,  or  bore  the  tongue  of  an  offender.  If  we 
come  forward  and  challenge  the  legality  of  this  pov/er,  we  are 
answered  it  is  a  law  question — we  cannot  decide  upon  it — the 
judges  must  decide  ;  they  decide  that  they  possess  the  power 
under  the  common  law,  which  is  a  broad  mantle  and  covers 
the  whole  ;  this  is  the  inevitable  result  of  adopting  the  doctrine 
laid  down  by  the  counsel  for  the  respondents. 

Now,  I  ask,  would  it  not  be  useful  for  every  member  of  this 
Senate,  before  he  decides,  to  inquire  what  is  the  state  of  his- 
tory respecting  lord  tiardwicke.  You  have  been  told  of  lord 
Hardwicke  that  he  was  the  ornament  of  human  nature  ;  but  a 
■reference  to  history  will  tell  us  that  he  was  a  servile  courtier,  a 
mere  creature  of  the  ministry,  although  none  of  his  verdicts 
Avere  ever  set  aside.  And  this  "  ornament  of  human  nature" 
has  made  decisions  which  are  to  be  followed  by  the  enlightened 
.people  of  Pennsylvania  ?  But,  sir,  after  the  gentlemen  has  gone 
through  British  precedents,  he  tells  you  that  he  only  referred 
.to  them  in  order  to  assist  you  in  getting  information.  I  am 
very  willing  to  read  those  precedents  for  the  sake  of  informa- 
tion ;  but  he  says  afterwards,  this  Court  is  bound  by  common 
law,  and  in  common  we  must  be  bound  by  those  books  ;  no 
matter  whether  the  decision  was  made  one,  two  or  three  hun» 
dred  years  ago — the  older  the  better.  He  might  as  well  insist 
that  this  globe,  instead  of  being  globular  must  be  a  plain. 
INiust  we  shut  our  eyes  and  ears  against  information,  and  draw 
precedents  from  that  country  of  oppression — that  country  where 
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the  people  are  nothing,  and  the  monarchy  every  thing— that 
country  of  tyranny 

'^  Where  oppression,  with  her  heart 

Wrapt  up  in  treble  brass,  besiege  mankind, 

Gods  image  disinherited  of  day 

ffere  plung'd  in  mines,  forgets  a  sun  was  made  j 

There,    beings  deathless  as  their  haughty  lord, 

Are  hammer'd  to  the  galling  oar  for  life 

And  plow  the  winter's  wave   and  reap  despair. 

Some  for  hard  masters,  broken  under  arms 

In  battle  lopt  av/ay,  with  half  their  limbs, 

Beg  bitter  bread  thro'  realms  their  valour  sav'd, 

If  so  the  tyrant,  or  his  minion  doom." 

And  shall  we  be  governed  by  precedents  drawn   from  sucli  a 
source  ? 

I  confess,  Mr.  Speaker,  that  I  feel  exhausted  ;  I  have  not 
the  same  physical  strength  that  my  worthy  friend  Mr.  Dallas 
has,  and  request  to  be  indulged  with  a  short  recess. 

Adjourned  'till  ten  o'clock  on  Monday  morning. 


MONDAY,  January  25,  1S05. 

Mr-  BoiLEAu — in  continuation. 

3fr.  Speaker,  a7id  Gentlsmen  of  the  Senate^ 

Permit  mc  once  more  to  claim  your  attention  while  I  make 
a  few  further  observations  on  this  important  question.  It  has 
been  said,  that  the  expence  of  this  prosecution  would  almost 
equal  that  of  a  shox't  session  of  the  Legislature ;  but  this  is 
not  to  be  regarded,  for  when  we  consider  the  importance  of 
the  question,  the  people  v.'ill  excuse  us  for  fully  investigat- 
ing the  subject.  If  our  antagonists  had  been  so  cautious  of 
incurring  expence,  they  would  have  done  well  to  have  consi- 
dered it  earlier,  and  not  led  us  such  a  wild  goose  chase  after 
the  brig  Minerva,  and  not  have  occupied  nearly  four  days  in 
discussing  a  question,  v.'hich  the  learned  gentleman  said  re- 
quired but  a  moments  consideration  by  men  of  common  sense. 
When  we  recollect  the  revolutionary  war,  we  iind  that  doc- 
trines have  "been  advanced  hostile  to  the  first  principles  of  the 
revolution — hostile  to  the  State  and  its  lav.s — hostile  to  all  the 
people  hold  dear. 

I  said,  when  I  first  addressed  you,  that  I  could  not  inform 
this  honorable  Court,  that  they  possessed  sufficient  good  sense 
and  information  to  conceive  the  subject  better  than  I  could 
describe  it  to  them.     With  tins  view  I  will  promptly  proceed 
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to  make  a  few  observations.  It  will  be  recollected,  that  on 
Saturday,  when  I-  was  about  to  read  a  certain  paper,  I  was 
prevented  from  going  on.  But  still,  since  last  Saturday  an 
officer  of  government  said  that  Mr.  Passmore  was  punished 
for  perjury.  I  nay  that  this  assertion  is  unfounded,  for  I  have 
papers  and  document?,  to  prove  the  contrary.  I  have  certifi- 
cates from  the-  Jury,  declaring  that  it  was  not  on  account  of 
the  repeal  of  the  law,  but  because  there  vrere  no  grounds  for 
the  prosecution,  that  they  found  a  verdict  in  his  favor.  I 
■hope  I  shall  be  justified  in  attempting  at  least  to  remove  the 
impression  this  assertion  may  have  made,  without  incurring 
the   imputation  of  being  the  advocate  of  Thomas  Passmore. 

LIr.  Speaker,  on  Saturday  I  stated  to  you,  v.'hat  I  conceiv- 
ed to  be  all  important  on  the  subject  of  British  precedents  ; 
I  will  read  a  few  other  extracts  from  Hume's  history  of 
England,  to  illustrate  that  position  ;  I  have  since  turned  over 
a  few  more  pages  of  that  history.  Permit  me  once  more 
to  call  your  attention  to  that  subject.  It  has  been  insinuated 
that  this  honorable  Court  is  not  only  ignorant  of  the  muni- 
cipal, the  civil  and  the  common  law,  but  even  ignorant  of 
history  and  grammar  itself.  [4  Harness  Eng.  169.] — (See  Aji- 
pcndix^  note  O  o.)  In  answer  to  this  it  may  be  said,  that 
the  Judges  were  not  then  independent ;  I  beg  this  honorable 
Court  to  recollect,  that  they  arc  still  dependent — that  they 
are  not  now  independent — they  may  be  nominally  so,  but  they 
look  up  to  the  crown  for  all  honors  and  emoluments.  [6 
Hume's  Eng.  225.] — (See  Jpficndix^  note  P  3.J  Now  it  would 
appear  that  the  Judges  of  our  Supreme  Court  seem  to  have 
believed  that  they  have  the  same  power  to  make  laws  to  suit 
themselves  in  cases  where  there  appears  to  be  no  statute, 
and  fly  in  the  face  of  the  Constitution.  For  heavens  sake  shall 
we  drav/  a  precedent  from  a  country  whose  first  law  is,  that 
the  king  can  do  no  wrong  ?  \contimies  to  read  extracts.']  I  do 
not  read  these  extracts  merely  for  yourselves  only,  but  they 
will  go  out  to  the  world,  and  I  wish  those  precedents  to  be 
accompanied  by  the  history  of  the  times  in  which  they  were 
established.  \_6  Hume'' a  England^  16  3.] — ( See  Jlp.^iejidix,  note 
Q  O.J  Here  you  see  even  a  Jury  terrified  into  a  verdict — 
here  you  see  that  Judges  have  been  bribed — that  Judges  have 
been  vindictive,  tyrannical  and  malignant.  [6  Hume's  Eng. 
1 14.]  Mr.  Speaker,  we  have  been  told  by  the  learned  gentle- 
men, that  Lord  liardwicke  was  a  man  of  eminent  talents  and 
amiable  manners ;  nay,  more,  that  he  Wvas  an  ornament  to 
human  nature.  Let  me  give  you  some  idea  of  this  "  orna- 
ment of  human  nature."  I  stated  to  this  honorable  Court 
on  Saturday,  from  my  m.emory,  what  was  the  character  of 
this  man  ;  that  he  would  bend  to  any  ministry,  and  was  total- 
ly subservient   to    the   crown.     ISmollel's   continuation   of   the 
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histonj  of  Eng.  307.] — (See  ApfiencUx,  note  R  3.J     Here  yoU 
have  a  short  specimen  of  the  conduct  of  this  "  ornament  of 
human   nature,"  whose   decisions  are   to   guide  posterity  and 
regulate  your  decision   on  tills  occasion.     'Twas  enough    that 
the  paltry  sycophant  should  insult  the  Legislature  uith  charge* 
of  ignorance — it  was  enough  that  men  hostile  to  republicanism 
should  throw  stigmas  upon  this  honorable   Court :  but   when 
a  man  whose  talents,   and  high  standing  in  society,  and  prO'* 
febsing   the   same   political  creed,  wo\ild   insinuate    that  this 
Court   do  not  understand  law  nor   grammar,   nor  history    it- 
self,  is  rather  too  much.     But  I  deny  the  charge,  and  let  my 
name  go  as  far  as  it  can  go,  in  support  of  my  assertion,  that 
the  charge  of  ignorance  of  the  Constitution,  law  or  history 
does   not  attach  to  the  legislature  of  Pennsylvania.     We  have 
had  precedents   read  from  English  writers  in  abundance ;  let 
US  take  a  view  of  them.     We  iind  that  in  one  case  a  mah  was 
punished  for  a  contempt  after  the  suit  was  at  an  end.     We 
find  in  another  that  a  man  was  punished  for  not  understanding 
a  learned  language.     In  another  case,  a  man  and  woman  wer<i 
married,  and  it  appears  that  all  the  other  persons  present  at  thd 
"Wedding,  were  found  guilty  of  a  contempt,  because  the  lady 
was  a  minor,  and  under  the  guardianship  of  the  Lord  Chancel- 
lor.    \_AIoscky's  reiiorts,  25  h] — (See  Jfipendixy  note  Jf,  fi.  22. J 
In  this  contradictory  history  of  British  precedents,  what  is  th<2 
doctrine  adduced  ?    He  says,  if  he  fails  to  demonstrate  to  you 
that  the  Supreme  Court  does  not  possess  all  those  powers,  he 
will  fail  more  than  ever  he  failed  in  his  life.     Good  heavens  ! 
this  is  a  monster,  a  horrible  monster,  which  to  be  hated,  needs 
but  to  be  seen.     Present  this  to  the  people,  and  tell  them  that 
the  Judges  of  the  Supreme  Court  possess  all  the  powers  of  the 
British  courts,  and  follow  ail  their  precedents  ;  nay,  that  they 
are  bound  by  a  solemn  oath  to  put  them  in  force,  and  what  will 
be  theil"  horror  and  amazement.     I  sliall  read  one  more  prece-* 
dent  before  I  dismiss  this  part  of  the  subject.     [  I  Dall.  reports, 
^■i.  3 IS.] — ( See  Appendix^  note  U  u.)     Here  we  find  not  only 
the  common  law  of  England  must  be  adhered  to  by  our  Judgesj 
but  they  may  even  introduce  the  statute  laws  of  England.     By 
this  doctrine  they  may  consider  it  necessary  to  adopt  all  the 
laws  of  England  ;  we  may  quit  legislation  and  go  home,  and 
they  will  do  all  the  business  of  the  Legislature,  for  the  Judges 
can  adept  all  the  common  law — all  the  statute  laws  of  England. 
The  citizens  of  Pennsylvania,  I  hope,  will  see  the   enormous 
])ower  claimed  by  the  Judges  of  the  Supreme  Court,  and  I  jiray 
that  they  may  look  at  this  business  in  a  proper  point  of  view. 
My  worthy  friend  says  he  appeals  to  common  sense^ — before 
that  tribunal  I  will  cheerfully  appeal  and  join  issue  with  him  ;  ; 
for  such  is  the  irresistable  power  with  which  truth  and  reason 
waves  their  sceptre  over  their  human  intellect,  that  no  display 
of  genius,  of  eloquence  and  talents  can  reduce  il  into  subjection. 
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I  now  turn  to  jiddison\<i  Trials  page  92. — (See  J/ifiendix., 
note  S  J.)  I  thank  my  worthy  friend  for  his  name  to  this  opin- 
ion.    This  in  corroboration  of  all  the  authorities  I  have  read. 

We  now  leave  British  precedents  ;  peace  to  their  manes  ! 
let  them  rest  in  an  eternal  sleep  !  let  tliem  never  be  produced 
ag-ain,  unless  they  are  put  into  a  more  jvist,  rational  form,  and 
consistent  with  justice  and  common  sense.  Now  touchins^;  the 
cause  of  the  Revolution.  I  had  stated  that  it  originated  in  the 
tyranny  of  Great-Britain  ;  hut  Avhat  does  nxy  learned  friend 
state  as  the  origin  ?  Why  he  says  it  originated  in  the  proud 
spirit  of  liberty — that  It  was  a  mere  matter  of  speculation — that 
the  Magna  Cliarta  was  equal  to  our  Constitution.  I  really  be- 
lieve the  gentleman  did  not  recollect  who  he  was  addressing — 
On  what  theatre  must  he  then  have  been  acting — surely  he 
could  not  have  been  in  this  country,  or  he  could  not  have  so 
soon  forgotten  the  principles  of  the  Revolution — he  did  not  re- 
collect that  tlie  Magna  Charta  was  in  the  pouer  of  the  Parlia- 
ment at  any  time  to  change  it.  You,  Mr.  Speaker,  were  per- 
sonally acquainted  with  the  principles  and  took  an  early  and  ac- 
tive part  in  the  Revolution.  When  this  Revohuion  commenc- 
ed I  was  but  a  child,  but  the  impression  it  made,  at  that  time, 
on  my  heart,  will  never  be  efFaced  until  the  cold  hand  of  death 
presses  heavy  upon  it.  Yes,  sir,  though  a  child  and  going  to 
school,  my  footsteps  have  been  arrested  by  the  noise  of  cannon 
roaring  against  the  liberties  of  my  country,  and  I  then  felt  iht 
.sacred  thrill,  which  my  bosom  has  ever  cherished  with  unceas- 
ing ardor.  The  honorable  Court  will  excuse  me,  while  I  stop 
a  moment  to  drop  a  tear  to  the  memory  of  a  beloved  parent, 
who  vas  then  sending  me  to  school  to  learn  a  language  v.'hich 
one  day  may  preserve  me  from  committing  a  contempt  of  Court 
— Yes,  Mr.  Speaker,  the  cursed  iron  hand  of  tyranny  banish- 
ed my  ancestors  from  their  native  country  of  France,  to  seek 
an  asylum  in  this  land  of  liberty. 

But,  sir,  as  some  of  the  precedents  that  have  been  cited  are 
of  pernicious  tendency,  and  will  go  out  to  the  people,  let  us,  if 
possible,  send  an  antidote  with  them.  When  the  gentleman 
attempts  to  introduce  such  doctrines,  as  he  has  done,  respect- 
ing the  origin  of  the  Revolution,  let  us  turn  to  the  history  of 
that  time,  and  see  whether  it  originated  in  the  way  the  gentle- 
man has  asserted  that  it  did.  [^Votefi  of  the  Asf^embhj  of  1776, 
page  43.] — (See  Appendix^  note  T  o.)  I  do  not  read  this  to 
inform  you,  but  to  the  citizens  of  Penns3']vania,  in  order  that 
they  may  recall  in  their  minds  those  times  which  seem  to  be 
forgotten,  \_reads  further.'}  This  is  in  the  l^andsof  every  man, 
let  him  read  for  himself,  and  when  he  hears  it  asserted  that 
our  Revolution  originated  in  a  mere  speculation,  let  him  bold- 
ly deny  the  position.     But  we  ai-e  to  recollect  that  those  laws. 
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are  framed  to  govern  a  monarchy  ;  shall  they  be  the  laws  to 
govern  a  free  people  ! — that  the  precedents  drawn  from  that 
monarchy  shall  be  the  law  of  the  land. 

The  learned  counsel  has  told  us,  "  that  man  has  no  rights 
but  what  is  conferred  upon  him  by  society  ;"  but  whether  it  is 
a  quotation  or  not,  I  am  not  able  to  decide.  My  creed  is,  that 
a  man  retains  all  the  rights  that  ht  has  not  transferred  from 
himself  by  his  own  voluntary  act.  This  is  my  creed,  and  the 
creed  of  every  man  who  now  hears  me  speak,  who  understands 
the  principles  of  civil  liberty.  But  it  has  been  said  that  1  stood 
on  slippery  ground  when  I  read  from  the  proceedings  of  the 
convention,  and  said  it  was  done  with  a  design  to  protect  per- 
sonal liberty,  more  particularly  the  rights  of  the  people.  What 
does  the  resolution  say,  that  was  penned  by  Mr.  Ross  ?  It  proves 
that  if  they  were  not  sincere  they  have  acted  with  duplicity  ;  or 
shall  I  say  this  was  the  sophistry  of  a  lawyer  ;  but  however  im- 
proper their  motives  might  have  been,  they  have  answered  the 
purpose. 

,,,v'^Mr.  Dallas.  When  the  honorable  manager  was  reading 
the  authority,  I  did  not  wish  to  interrupt  him  ;  but  when  he 
involves  in  my  observations  errors  that  may  affect  my  worthy 
clienis,  I  feel  it  an  indispensable  duty  to  correct  his  statement. 
"What  I  stilted  was  simply  this  :  the  manager  had  said,  that  the 
convention  was  called  for  the  express  purpose  of  affording 
greater  security  to  the  liberties  of  the  citizen  ;  I  said  no,  that 
it  was  called  by  a  triumphant  party  with  different  views  than 
those  stated  by  the  manager. 

Mr.  Rodney.  I  believe  the  honorable  manager  has  not 
deviated  from  strict  propriety  ;  I  think  he  was  merely  stating 
the  subject  hypothetically. 

Mr.  BoiLEAu.  I  was  not  about  to  attribute  any  improper 
motives  to  the  convention  ;  if  any  did  exist  they  had  produced 
the  very  opposite  effect  they  must  have  been  intended  to  do. 
I  will  now  shew  that  the  new  Constitution  affords  greater  secu- 
,  rity  to  the  liberty  of  the  people  than  the  old  Constitution  did. 
[jBill  of  jRig/iCs,  aeciion  13.] — f  See  J/iJicJidix,  note  U  Z.) 

It  was  thought  in  framing  the  new  Constitution,  that  the 
.Judges  ought  to  be  more  independent  than  they  weie  before  ; 
perhaps  they  have  thought  themselves  too  independent  ;  it  is 
ilie  department  of  government  from  which  the  greatest  danger, 
by  their  occupancy  of  office,  is  to  be  apprehended  ;  they  are 
3norc  attached  to  forms,  and  are  treated  more  obsecjuiousiy, 
for  they  can  set  down  a  lawyer  or  commit  him  or  any  other 
person  without  any  ceremony  ;  hence  then  the  propriety  of 
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watchfulness  over  them.  It  may  be  apposite  to  this  subject  to 
read  1  Tuck.  Black.  30  and  39. — ( 8ce  J/ifiendix^  note  F  3.J 
At  lirst  it  excites  little  fear  or  apprehension,  but  next  it  rises 
aloft,  last  of  all  it  approaches  even  to  the  sun  and  hides  its  head 
in  the  clouds. 

"  JMaliivi,  quo  non  aliiid  -vehcius  tdlum  : 

"  JMobilitate  viget^  viresque  adquirit  eundo  ; 

"  Parva  nietu  jiriino  ;  mox  sese  adlollit  in  auras, 

"  Ingrediturque  solo,  et  cafiut  inter  nubila  condit." 
Power  encreases  one  step  after  another  ;  and  we  know  that  men 
who  haA'e  power  rarely  or  never  relinquish  it,  bvit  step  by  step 
they  go  on  to  enlarge  it ;  the  progress  of  tyranny  is  slow  but 
sure ;  it  is  not  every  day  that  aCxsar  or  a  Bonaparte  rises  into 
view  and  subjects  the  liberties  of  the  people  by  the  logic  of  the 
sword  ;  no,  it  is  by  slow  and  almost  imperceptible  means  that 
tyramiy  strengthens  itself,  and  at  length  liberty  is  laid  prostrate 
at  the  feet  of  power.  [1  Tuck.  Black.  378  and  394.] — (See 
Ajihendix,  note  IV  3.  J  One  of  the  principal  objects  of  the  Re- 
volution was  to  establish  a  government  of  laws  and  not  of  men  ; 
but  in  vain  have  our  fathers  and  brothers  bled  if  we  depart  from 
those  very  lavi's — if  we  establish  a  government  of  men  and  not 
of  laws,  we  found  a  system  of  tyranny  and  oppression  of  the 
most  odious  description.  [1  Tuck.  Black.  405.] — (See  Appen- 
dix-, note  X  O.J  I  read  this  book  because  it  conveys  my  sen- 
timents, and  is  the  production  of  a  man  of  information  and 
eminence — v/here  his  principles  coincide  with  my  ov/n,  I  wish 
to  give  him  as  my  autliority.  [1  Tuck.  Black.  409  and  426.] — 
(See  Appendix,  note  Y  5. J  I  might  go  on  to  read  a  number 
more'  of  authorities  of  the  same  kind,  but  I  beg  the  honorable 
Senate  to  read  for  themselves — to  pay  attention  to  this  book  ; 
at  the  same  time  exercise  their  own  judgment,  and  rely  not 
upon  the  opinion  of  another. 

The  Senate,  I  hope,  will  excuse  me,  if  my  arguments  ap- 
pear desultory  ;  the  arguments  of  my  opponent  has  led  me  to 
it,  and  the  short  time  allowed  me  to  prepare  my  reply  ;  but  still 
their  turn  I  hope,  will  bear  on  the  main  question.  [4  Tuck. 
Black.  Appendix,  note  B,  p.  11.] — (See  Appendix,  note  Z  3.J 
What  I  wish  to  impress  on  the  minds  of  this  Court,  is,  that 
they  will  lean  upon  their  own  understanding,  not  on  that  of 
others ;  then  you  will  be  able  to  give  a  decision,  and  I  trust 
you  will  give  a  firm  one.  [4  Tuck.  Black.  12.] — (See  Appen- 
dix, note  A  4. J  A  constructive  contempt  may  be  a  question 
of  danger ;  if  I  publish  a  paper  I  may  be  brought  up  for  a  con- 
tempt, when  I  know  nothing  of  it;  am  not  prepared  to  make 
a  defence  ;  I  do  not  know  whether  an  action  is  depending  or 
not — but  I  am  punished  by  fine  and  imprisonment.  This  is 
certainly  next  to  constructive  treason  ;  it  is  true  they  do  not 
take  my  life  ;  but  they  take  away  my  liberty  and  my  property  ; 


[        S22        ] 

and  those  ai'e  next  to  life.     The  learned  counsel  has  quoted 
^udge   Chase's   opinion — permit  me  to  read  one,  not  as  ray- 
opinion,  but  as  a  set  off  against  the  one  he  has  read.     [1  Ball. 
Me/it.  319.] — ( See  Ajijiendix^  note  U  u.J      I  cannot  conceive 
how  technical  men  can  read  more  than  men  of  common  sense. 
How  can  a  lad  who  has  been   in  a  lawyer's  shop  know  more 
than  even  the  patriotic  Findley,  as  the  learned   counsel  was 
pleased  to  call  him  ;  I  cannot  conceive  by  what  process  of  the 
human   intellect,  the  atmospherti   of  a  lav/yer's  office,  should 
ithus,    almost  instantaneously   produce   such  an  illumination. 
If  such  a  young  vAan  should  tell  ihe   Speaker,  that  he  knew 
nothing  about  law  or  Constitution,    I  should  say  he  was  a  very 
apt  scholar  indeed,  and  had  a  very  able  teacher  in  impudence. 
But  you   cannot  decide  on  constitutional   ground — you  are  an 
honorable    Court,    but    you  do  not    understand  the    law    or 
Constitution.      We  shall  see   that   the  power  they   contend 
{or  is  not   given    by   the  Constitution.      [See   Constitution  of 
JPennsijlvmiia,   act    5.]      From   this   part  of   the    Constitution 
ihey  derive  this  omnipotent  power.     I  shall  read  again  from 
,1.  Tucker's  Blackstonc,  page  87. — -fSee   Alitiendix^  note  B  4. J 
Tiius,  by  this  construction  of  the  Constitution  there  is  no  ex- 
planation necessary.     Let  us  now  come  down  to  the  laws  of  our 
own  State,  which  I  thought  were  to  be  the  rule  for  my  conduct, 
until  my  honorable  friend  told  me  otherwise.     [State  Laws, 
Cari/s  Ed.  101,] — {See  Ajijiendix,  note  C  4.J     If  my  idea  of 
the  Constitution  of  the  State  is  correct,  they  cannot  go  beyond 
the  limits  of  this   act.     What  is  the  use  of  specifications,  if 
by  one  sv»'eeping  clause  they  make  the  common  law  do  every 
thing?     [reads    furiher.'\     Why    are   other    powers    defined? 
Why,  in  the  name  of  common  sense,  grant  them  other  pow- 
ers, when  by  one  sweeping  clause  they  can  do  what  they  list  ? 
[Sect.  28.]     Here    is   another    power  granted  to  chastise  At- 
tornies  if  they  misbehave  ;  this  appears  to  me,  according  to 
my  humble  apprehension,  to  be  common  sense  ;  but  why  de- 
fine a  power  if  they  can  do   what  they  please  by  introducing 
the  common  law  ?     Upon  this  law  ail  the  others  depend,  and 
if  this  fails,  ail  the  others  must  fail  to  the  ground.     Will  my 
learned   friend  confess,  that  he    is   guilty,  and   submit  to  the 
mercy  of  this  Court  ?    I  fear  he  will  not. 

It  evidently  -was  intended  that  the  Constitution  should 
control  all  lav/s  repugnant  to  this  instrument.  Yet,  I  say, 
that  after  the  Constitution  v/as  adopted  it  restrained  the  conti- 
nuation of  that  power.  [-!•  St.  L.  60.] — (See  yl/ijiendix,  note 
D  4. J  [3  St.  L.  7.] — (See  J/iJicndix,  note  E  4.)  I  only 
i^fer  to  these  in  order  to  shew  that  the  Legislature  was  at 
all  times  anxious  to  preserve  the  liberties  of  the  people. 
[Sect.  13.]  You  see  the  great  care  the  Legislature  of  that 
lime  took  to  secure  and  preserve  our  rights;  but  in  vain  are 
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all  these  provisions,  if  by  a  coriStructive  eontempt,  the  GoufS 
have  power  to  fine  and  imprison. 

Now  I  contend  tliat  the  Judges  ought  to  follow  the  Spirit  dC 
the  laws  of  this  State  and  the  spirit  of  our  Constitution,  and 
not  of  a  Constitution  hostile  to  our  !:;;overnmfcnt)  our  mannel'§ 
iind  our  customs.  Is  the  Gohstitutlon  a  liitre  nose  of  wax^ 
which  the  Judges  can  shape  jlist  as  they  please  ?  If  you  haVe' 
offended  my  friend,  you  must  make  atonement,  or  I  v.ill  send 
you  to  prison.  I  appeal,  whether  this  is  justice,  to  that 
common  law  written  on  your  hearts  by  the  almighty  la^t 
giver  of  the  human  race.  The  genlleiiian,  in  my  opinion, 
has  been  travelling  out  of  his  road,  for  he  fancies  the  castled; 
he  has  built  in  the  air,  and  which  are  falling  into  ruins,  to  be 
the  ruins  of  that  strong  fabric  we  are  endeavoring  to  raise  ; 
he  has  raised  up  and  beat  down  his  own  castles,  supposing  that 
when  he  had  done,  he  had  vanquished  all  opposition.  He  hs.^ 
occupied  a  great  deal  of  time  in  reading  authorities,  froiii' 
British  precedents,  and  endeavored  to  establish  them  as  the  law 
of  the  land ;  I  have  not  strength  to  pursue  him,  but  my  learn- 
cid  friend  will,  I  am  sure  pursue  him  ;  and,  I  think  fatally  to 
his  argument.  [2  Godwin's  Political  Justice^  290.] — (See  Aji~ 
jiendix^  note  1 4. J  I  did  not  say  any  thing  about  quibbles-i* 
sophistry  was  my  Word — but  here  it  is  called  law  jargon — I  do 
riot  say  it  is  correct — I  read  the  authority — and  the  gentleman 
says,  that  we  are  to  be  governed  by  precedent.  We  now 
come  down  to  our  own  country  precedents.  Bradford's  case 
is  mentioned  ;  he  had  published  in  a  newspaper  respecting  th6 
merits  of  a  cause  in  Court.  Nov/  try  this  by  the  bed  of  Pro- 
crustes, and  see  if  you  can  make  Mr.  Passmore's  case  fit  this  ; 
no,  I  am  confident  you  cannot ;  he  only  said  this,  that  Mr.  Bay- 
ard was  meanly  attempting  to  keep  him  out  of  his  money  three 
months  longer. 
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But  in  the  name  of  goodness,  if  lawyers  disagree^  ought  Mr. 
Passmore  to  suffer.  Permit  me  to  go  back,  as  the  short  time 
I  have  had,  has  not  enabled  me  to  arrange  my  ideas  in  the  or- 
der I  could  wish  ;  Mr.  Bayard  tells  you  in  his  testimony,  that  Mr.' 
Berrett  told  him  the  award  had  gone  against  him,  and  that  Mr.' 
Passmore  told  him  the  same  thing  ;  last  of  all  the  Sheriff  gave 
him  a  hint,  and  Mr.  Bayard  certainly  took  the  hint ;  for,  upon 
this  information,  he  applied  to  an  Attorney  for  counsel.  But  it 
happens  that  the  Attorney  does  not  do  it  in  time.  Mr.  Levy- 
writes  him  a  letter,  which  by  an  extraordinary  process  obliterates 
all  notice  of  the  award  from  the  mind  of  Mr.  Bayard,  and  he 
files  eticeptions.  The  learned  counsel  put  the  question  to 
every  witness,  is  not  this  cause  now  pending  before  this  honor- 
able Court  ?  Now  we  know  that  the  Supreme  Court  cannot 
draw  a  case  into  Court  in   order  to  make  evidence  in  their 
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favor.  Well,  but  Mr.  Bradford  is  dismissed — he  is  not  im- 
prisoned— why  so,  if  it  is  true  that  this  is  legal,  why.  deviate 
from  the  law  ?  Because  this  bed  will  not  fit  Mr.  Passmore. 
Try  another.  INlr.  Carrol,  tlie  bishop  of  the  Catholic  church, 
issues  the  thunders  of  the  church  against  certain  individuals, 
parties  to  a  suit  then  pending — the  Court  issue  their  thunders 
against  him — he  comes  before  the  Court,  and  tells  them  that 
he  does  not  know  that  a  cause  was  pending.  The  gentlemen 
say  Ave  w  ill  hold  this  case  under  advisement  !  Advisement ! 
That  is,  we  are  not  willing  to  lose  the  power,  but  let  him  go. 
This  case  then  does  not  fit.  Let  us  try  another.  Rolph  came 
into  Court  and  made  an  atonement  to  the  profession.  This  is 
the  rub — '■'■  atonemerd  to  the  /trq/es&ion.''-~Now  the  streams  of 
justice  flow  pure  and  placid,  not  turbid  and  foul.  What  was 
the  conduct  of  Mr.  Kitchen  ?  Was  he  not  as  much  to  blame  as 
Mr.  Passmore  ?  If  he  had  determined,  as  a  good  man  ought 
to  have  done,  to  desti'oy  the  paper,  nothing  more  would  have 
been  known  in  the  business. 

.  Did  Mr.  Bayard  state  to  the  Court  what  Mr.  Passmore  told 
him  respecting  the  award?  In  the  cast;  of  Rolph  the  Couit- 
seemed  to  be  satisfied  with  the  atonement  made  to  the  bar, 
qnd  dismissed  him.  Well,  but  this  does  not  carry  them 
tiirough.  Mr.  Duane's  case,  I  think  he  was  fined  and  impris- 
oned— true,  but  Mr.  Duane  did  not  apply  for  the  impeachment, 
of  the  Judges — he  knew  he  could  get  no  redress,  by  applying 
to  tiie  then  House  of  Representatives  of  the  United  States — 
he  knew  that  they  would  give  him  no  redress.  We  come  now 
to  the  great  case  of  Oswald  ;  this  fits  just  to  a  shaving.  lOsiv. 
Case,  for  which  see  Jjipendix.']  One  principal  reason  for 
punishing  a  contempt  of  this  kind  is,  that  it  may  not  impro- 
perly bias  the  minds  of  the  Jury.  The  case  of  Mr.  Passmore 
was  not  for  Jury  trial — the  Court  were  to  determine  whether 
the  exceptions  were  valid  or  not — this  could  only  operate  upon 
the  Judges ;  and  are  the  Judges  so  much  their  own  enemies, 
that  they  cannot  trust  their  own  minds  ?  therefore  it  could  not 
have  any  effect  in  Mr.  Passmore's  case,  or  if  it  had,  it  would 
be  against  him.  \_Reads  part  of  Henry's  last  testimojjy.'] — (See 
ftage  121  of  this  hook.)  Here  he  is  to  be  "  laid  by  the  heels." 
Mr.  Passmore  is  to  be  "  laid  on  his  back,"  Now  how  docs 
Oswald's  case  fit  Mr.  Passmore  ?  Here  is  a  direct  application 
to  the  people  ;  e:;pressly  to  the  very  men  who  are  to  sit  on  the 
Jury,  and  hints  that  the  Judges  are  prejudiced  against  him  ; 
Mr.  Sampson  Levy  says,  Mr.  Passmore  was  humble,  and  he 
Avished  to  impress  it  on  the  minds  of  the  Court,  that  he  meant 
no  contempt  to  them.  Here  is  another  point,  Oswald  refused 
to  ans^vcr  interrogatories.  But  it  seems  if  he  does  answer  in- 
terrogatories he  is  sent  to  prison — if  he  does  not  answer  lie 
is  also  sent  to  prison.     The  last  case   stated  by  my  worthy 
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friend,  is  that  of  the  farmer  and  the  doctor.     The  fanner  gets 
sick ;  sends  for  the  doctor ;    he  conies  and  finds  the  man  very 
sick,  feels  his  pulse,  looks  wise  ;  well,  he   must  be  governed  by 
precedent ;  he  looks  at  a  book,  and  finds  bleeding  and  warm 
water  recommended  ;  he  then  bleeds  him  freely  and  drenches 
him  well  with  warm  water — when  the  man  recovers  the  doctor 
■waits  on  him  with  his  bill — he  refuses  to  pay — the  farmer  goes 
to  an  attorney,   gives  him  a  fee — the  attorney  looks  wise  also — 
tumbles  over  volumes  of  law  books — tells  the  farmer  the  doctor 
is    right — the  doctor  has  a  right  to  your  blood  and  I  to  your 
money.     How  so,  says  the  farmer  ?     The  law  guarantees  the 
right,  says  the  lawyer.     The  constitution  or  some  law  of  the 
State  ?  no — v/hat  law  then  ?  Why  the  common  law  ;  from  time 
immemorial  the  doctors  may  take  the  blood  and  the  lawyers  the  . 
money,  and  if  you    make  any   further   objections  you  shall  be 
committed  for  a  contempt.     I  understand  this  action  is  removed 
into  Court  by  certiorari,  and  I    feel  a  little  apprehensive  my 
learned  fi-iend  may  be  committed  for  a  contempt,     I  do  not  mean 
to  throw  any  contempt  on  the  reputation  of  a  good  man  and  a 
learned  physician.    This  is  an  abuse  of  the  act,  and  if  so  it  must 
be  condemned.     Could  I  think  the  case  would  furnish  any  light  to 
the  Senate,  I  sliould  have  no  objection  to  discuss  the  constitu-^  • 
tionality  of  the  law.     But  here  he  and  I  have  been   spealdng  of 
an  action  now  pending  in  Court ;  and  can  they  be  serious  when 
they  tell  you  this  contempt  of  Mr.  Passmore's  is  such  an  enor- 
mous  offence  ;  and  the  dangers  that  might  result  to  society  if 
Passmore  was  to  pass  unnoticed.     I  confess,  Mr.  Speaker,  that 
I  had  no  wish  to  treat  this  subject  in  this  manner,  but   we  are 
dragged  into  it,  and  we  must  take  them  in  their  own  way  and 
fight  them  with  their  own  weapons. 

If  they  were  serious  that  this  contempt  could  be  treated  in  this 
way,  one  of  the  evidences,  brought  before  you,  would  not,  in- 
stead of  relating  simple  facts,  have  undertaken  to  reason  and  say 
that  this  impeachment  was  well  founded.  {^Reads  from  Montes- 
queiu's  S/iirit  of  Lmvs^  C/m/i.  16.]  Any  thing  may  be  said  against 
the  Legislature,  every  species  of  obloquy,  indignity  and  contempt 
may  be  poured  out  with  impunity,  no  common  law  intei-poses, 
but  not  a  word  against  the  lawyers,  the  Court  or  a  favorite  of  the. 
Court — no,  not  a  word — this  motto  is  written  on  their  front, 

/irocul,  p.rocul  este  firofav.i. 
keep  at  a  distance — a  respectful  and  awful  distance — ye  profane, 
ye  vulgar  herd-r-at  the  hazzard  of  fine  and  imprisonment. 

There  is  one  paper  which  I  had  forgotten  to  read,  which  will 
give  some  information  on  this  subject.  [C  mmences  the  reading 
of  Mr.  Lciuk^s  ojiinion  to  Pansmore  hi  writings  a  copy  of  nvhich  lue 
coidd  not  conveniently  procure^ 

Mr.  Ingersoll.  Mr.  Speaker,  I  will  not  object  to  any  thing 
that  is  regular  ;  but  I  will  appeal  to  the  counsel  for  the  managers 
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if  this  proceeding  is  correct  or  would  be  tolerated  in  any  regular 
court  of  justice. 

Mr.  Rodney.  Mr.  Speaker,  I  have  no  hesitation  in  saying  it 
is  perfectly  regular  after  the  mode  of  argument  pursued  by  the 
learned  counsel ;  you  have  heard  extracts  from  newspapers  read 
by  that  gentleman  ;  you  have  had  Mr.  Tucker's  opinion  read  over 
and  over  again ;  although  he  is  a  high  legal  character,  yet  those 
opinions  bore  very  distantly  on  the  case.  The  manager  wishes  to 
I'ead  this  in  order  to  shew  tliat  the  father,  and  the  author  indeed, 
of  the  introduction  of  this  doctrine  of  contempts  in  Pennsylvania, 
speaks  in  explicit  terms  in  favor  of  an  impeachment  on  the  present 
occasion.  Surely  if  the  opinion  of  Doctor  Tucker,  of  Virginia,  is 
to  weigh  in  this  case,  then  surely  the  opinion  of  one  of  the  most 
able  and  eminent  counsel  of  the  Pennsylvania  bar  may  be  read. 
I  do  apprehend  from  the  wide  scope,  and  from  the  liberality  she-\vn 
in  the  course  of  this  prosecution,  the  reading  of  that  opinion  will 
not  be  denied  to  us.  It  is  nothing  more  than  an  act  of  justice  to 
the  pai't  of  the  prosecution,  and  to  this  honorable  Court,  as  I  am 
confident  they  would  not  v/ish  to  exclude  a  ray  of  light. 

Mr.  Dallas.  It  is  obvious  that  this  is  not  a  regular  authority, 
but  mere  matter  of  opinion,  and  as  such  I  can  do  nothing  more  but 
to  enter,  in  a  solemn  manner,  my  protest  against  its  being  read. 
I'rae  it  is  that  I  read  Tucker's  Blackstone,  and  an  extract  from 
a  newspaper,  to  sliew  upon  general  principles  the  very  reason  of 
the  common  law" — These  were  the  reports  of  judicial  decisions  or 
well  digested  comments  upon  them  ;  but  there  never  was  an  idea 
entertained  that  an  opinion  given  ex  post  facto,  was  ever  allowed 
to  be  read  in  evidence.  As  a  lawyer  the  worthy  gentleman  who 
wrote  the  letter  is  entitled  to  his  fee.  But  it  is  not  pi-oper  authority 
to  be  read  here.  Let  him  read  all  the  system  of  Utopia — all  the 
vile  trash  of  Godvrin ;  the  gentleman  may  read  even  his  doctrine 
that  fornication  is  prefei-able  to  matrimony,  but  I  must  object  to 
the  reading  of  that  paper, 

Mr.  Rodney.  It  v/ould  seem  that  if  this  had  been  printed  in 
a  book,  it  would  be  competent  evidence.  When  we  consider 
that  it  is  derived  from  the  fountain  head  of  the  cause  now  at 
issue,  we  ought  to  be  allowed  at  least  to  read  it.  It  is  not  evidence, 
I  agree  with  the  gentleman  ;  but  when  he  reflects  on  the  liberality 
which  has  been  extended  to  the  Jionorable  counsel,  I  hope  that  the 
same  liberality  will  be  extended  to  us.  However  we  submit  the 
matter  to  this  Court,  they  have  the  power  of  deciding  in  such 
cases,  and  I  hope  they  w  ill  exercise  it  on  the  present  occasion. 

Mr.  Dallas.  We  agree  to  it  at  once  ;  but  in  order  to  avoid 
establisliing  a  precedent,  we  declare  that  it  is  done  expressly  at 
the  instance  of  the  prosecution. 

Mr.  White  HILL,  (Speaker.)  If  the  gentlemen  can  agree 
themselves  it  will  be  better. 
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Mr.  BoiLEAU.  {Reads part  of  Mr.  Lewises  oimiion.']  This,  sir, 
is  the  opinion  of  Mr.  Levas,  who  was  the  advocate  for  the  impri- 
sonment of  Oswald. 

Mr.  Dallas.     I  wish  the  whole  of  the  opinion  to  be  read. 

Mr.  BoiLEAU.     \_Reads  the  residue."] 

Mr.  Dallas.  Sir,  give  me  leave  to  thank  the  gentleman  for 
reading  that  paper.  I  have  often  been  told  of  it,  but  never  heard 
it  read  before. 

Mr.  BoiLEAU.  The  gentleman  is  perfectly  welcome  to  it.  Here 
I  would  remark,  that  this  is  the  opinion  of  the  very  man  who  ad- 
vocated the  measure  in  the  case  of  Oswald,  and  who  has  said  that 
that  case  could  not  fit  Mr.  Passmore.  It  is  not  at  all  strange  that 
Messrs.  M*Kean  and  Lewis  should  have  acted  as  they  did  ;  that 
they  should  not  depart,  in  the  convention,  from  an  opinion  once 
publicly  expressed.  My  learned  opponent  has  reasoned  very  cu- 
riously indeed  on  the  "  Hundred  dollar  act."  He  seems  to  think 
that  if  the  Legislature  do  a  wrong  or  unconstitutional  act,  the 
Judges  are  justified  in  following  their  example.  If  the  Legisla- 
ture have  done  an  unconstitutional  act,  they  are  responsible  for 
it.  To  whom  ?  To  the  people  whose  servants  they  are  ;  and 
they  will  send  others  better  instructed  to  the  Legislature  who  will 
repeal  the  act ;  but  the  Judges  are  not  responsible  to  the  people. 
It  has  been  infmiated  by  the  learned  counsel,  that  before  the 
High  Court  of  En-ors  and  Appeals,  or  the  honorable  and  learned 
Judges  of  the  Supreme  Court,  or  befor^;  the  Judges  of  the  Court 
of  Common  Pleas,  and  some  others,  a  man  was  as  likely  to  get 
justice  done  him  in  such  a  case  as  this,  as  before  the  high,  the 
unbiassed,  and  unprejudiced  tribunal  before  which  I  have  the 
honor  now  to  stand.  I  deny  the  proposition  ;  there  is  not  the 
same  chance  that  an  oppressed  individual  will  get  justice  there  as 
ready  as  before  a  Court  like  this.  Bvit  shall  one  officer  of  tn.e  State 
sit  in  judgment  on  another  officer  entirely  independent  of  him  or  his 
authority  ?  No,  sir,  this  is  the  proper  Court  to  examine  into 
cases  of  this  kind,  and  before  this  Court  must  they  be  tried,  and 
you  must  decide  the  controversy.  You  are  responsible  for  your 
conduct ;  you  must  be  responsible  to  this  higher  tribunal ;  the 
people  v/'il  sit  in  judgment  on  your  conduct.  Nor  will  it  do  for 
you  to  say,  you  followed  British  precedents,  read  to  you  from  the 
days  of  Alfred,  do-,vn  to  those  of  George  the  third,  king  of  the 
^mited  kingdoms  of  great  Britain  and  Ireland,  defender  of  the 
•faith  ?  This  v.'ill  not  do  ;  you  must  be  able  to  shew  that  your 
judgment  was  formed  on  the  laws  and  on  the  Constitution,  and  that 
you  have,  as  I  said  before,  relied  on  your  own  opinions,  not  on 
those  of  anotlier  man.  You  have  the  laws  and  the  Constitution 
before  you,  and  by  them  will  you  also  be  tested.  I  w^ws  well 
aware  that  an  attempt  would  be  made  to  overwhelm  you  with  a 
multiplicity  of  authorities  ;  but  I  trust  it  will  prove  fiitile.  Ow- 
ing to  an  indisposition  I  am  not  able  to  conclude  ;  If  the  Court 
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will  indulge  me  with  an  hour  in  the  afternoon,  I  will  be  gi'ateful 
for  the  favor.  Adjourned. 

fv  SAME  DAY,  P.  M. 

Mr.  BoiLEAu — in  continuation. 

Once  more  I  ask  your  patience  and  attention  for  a  few  mo- 
ments, while  I  make  some  further  observations  on  this  interest- 
ing cause  now  at  issue  before  you.  To  me  it  is  unpleasant  to 
be  placed  in  my  present  situation,  but  I  am  appointed  to  the  task, 
and  I  would  be  imworthy  of  confidence,  did  I  not  do  my  duty  to 
the  best  of  my  ability.  I  might  follow  the  example  of  the  learn- 
ed counsel,  and  read  a  number  of  authorities  from  the  books, 
which,  though  not  immediately  applicable,  may  bear  upon  the 
3nain  point  of  this  case  ;  here  are  one  or  two  books  which  I  wish 
to  read  on  this  account.  [Isi  Vol.  Min.  73.]  From  these  extracts 
it  \\\\\  appear  that  I  was  correct  in  stating  the  cause  of  the  origin 
of  the  American  Revolution.  I  beg  leave  to  read  another  author- 
rity.  [Jeff.  Azotes.,  Bawleh-  Edit. 2^9.  Another  Edit.  191.] — (See 
jllipendix.,  note  M  4.  J  This  I  hope  will  not  be  considered  as  the 
effusions  of  a  maniac,  or  the  Utopian  scheme  of  a  theoretick  phi- 
losopher or  enthusiast.  Sorry  I  am  to  say,  that  the  conduct  of 
men,  now  before  your  bar,  if  not  checked,  will  render  our  fond 
hopes  of  realizing  a  free  government  unavailing,  and  will  prove 
a  mere  Utopian  scheme  indeed. 

I  feel  it  my  duty  to  take  some  notice  of  what  fell  from  the 
learned  counsel.  Insinuations  have  been  throv.^n  out  against  the 
character  of  Mr.  Henry  ;  I  venture  to  assert  that  his  character 
would  not  suffer  by  a  competition  with  my  learned  friend's  and 
mine.  Mr.  Passmore  came  from  Massachusetts  ;  his  father 
served  in  the  revolutionary  war ;  he  fought  and  bled  and  died 
for  our  independence.  Mr.  Dallas  has  said  that  Mr.  Henry  has 
been  a  volunteer — admit  it  for  arguments  sake — and  what  does 
it  amount  to — precisely  to  this,  that  Mr.  Henry  has  stept  forward 
to  vindicate  the  rights  of  his  fellow  citizens,  and  procure  justice 
to  an  oppressed  individual. 

Mr.  Passmore  is  said  to  have  quizzed  IVIr.  Bayard  and  the  other 
Underwriters,  out  of  a  considerable  sum  of  money  ;  this  does 
not  appear  to  have  been  the  case  ;  one  thing,  however,  appears, 
that  Mr.  Passmore  has  been  partially  treated  ;  and  he  appears  to 
have  paid  to  different  gentlemen,  four  hundred  and  thirty-five 
dollars  for  his  Attornies  fees — 'thus  has  Mr.  Passmore  been  quiz- 
zed. I  hold  a  paper  in  my  hand,  which  I  v/ill  put  into  the  hands 
of  the  learned  counsel  for  the  respondents,  as  it  would  be  disa- 
greeable to  read  it  in  this  house.  But  if  they  knew  of  those 
judgments  against  Mr.  Passmore,  why  should  they  attempt  to 
increase  his  difficulties,  and  destroy  him  ? 

I  now  proceed  tu  the  last  part  of  my  argument ;  that  the  pun- 
ishment inflicted  on  Mi\  Passmore  was  mild  ;md  moderate,  mark- 
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ed  with  humanity  and  forbearance.  I  believe  it  to  be  a  co'Tcct 
principle,  that  punishment  should  always  be  proportioned  to  the 
crime,  and  that  in  a  republic  the  punishments  ought  not  to  be  so 
severe  as  in  a  monarchy.  These  sentiments  have  some  autho- 
rity to  support  them  ;  and  as  I  rather  give  the  sentiments  of  em- 
inent men  than  my  own,  I  shall  refer  to  Beccaria  on  Punishments. 
\_Beccana  on  Crimes  and  Punishments.)  pages  2  and  169.]  This  is 
correct  sound  reasoning ;  no  man  of  sound  understanding,  and  if 
his  mind  is  composed  as  mine,  and  I  trust  yours  is,  will  contra- 
dict this  doctrine.  This  will  be  further  corroborated  by  turning 
to  [1  Montesquieu's  Spirit  of  Laws,  103.] — ( See  Jppendix,  note 
Q  4.J  What  impressions  must  it  make  on  the  mind  of  a  man, 
when  he  must  make  concessions  to  another  who  he  supposes  has 
injured  him  ;  he  must  experience  indignant  feelings,  or  he  is  un- 
worthy of  a  i-epublican  government.  [/>o.  104.]  Severe  punish- 
ments destroy  the  very  germe  of  liberty  in  every  country.  {Do. 
108.]  The  last  that  I  shall  read  from  this  book  is  in  [112,]  On 
principles  like  these  was  our  Constitution  founded.  We  find  it 
recorded  in  the  Bill  of  Rights,  section  13,  "That  excessive  bail 
shall  not  be  required,  nor  excessive  fines  imposed,  nor  cmel  pun- 
ishments inflicted."  Compare  this  doctrine  and  the  proceedings 
of  the  Supreme  Court  against  Mr.  Passmore.  What  did  he  do 
to  merit  the  punishment — to  be  committed  to  prison  for  thirty- 
days  and  pay  a  fine  of  fifty  dollars  ?  He  was  punished  because  he 
would  not  make  concessions  to  Mr.  Bayard  ;  Mr.  Passmore  shevv'- 
ed  every  disposition  to  make  any  concessions  to  the  Court  that 
might  be  deemed  necessary — nay,  the  Court  acknowledged  that 
they  were  satisfied.  In  what  law — in  what  Constitution  can  we 
find  any  authority  for  this  proceeding  ?  He  is  told,  impeiiously, 
you  must  make  concessions  to  Mr.  Bayard ;  this  he  would  not 
do,  because  he  thought  Mr.  Bayard  had  injured  him.  I  ask,  how 
any  man,  possessing  the  feelings  or  the  spirit  of  a  man,  could 
make  such  concessions.  It  is  impossible  that  any  rational  man 
that  should  sit  on  a  Jury -trial  could  be  operated  upon  by  the  libel 
of  Passmoi-e,  so  as  to  prejudice  him  against  Bayai'd — No,  sir, 
the  contrary  efi'ect  would  actually  have  been  produced.  When 
he  had  satisfied  the  Court,  I  think  they  ought  to  have  left  Mr. 
Bayard  to  his  remedy.  The  learned  counsel  tells  us  to  look  at 
Mv.  Bayard.  This  is  the  first  time  that  I  ever  heard  it  intimat- 
ed that  beauty  was  taken  into  consideration  in  a  court  of  justice ; 
must  a  man,  with  bad  features,  avoid  shewing  an  ugly  face  in 
fourt,  lest  he  may  be  punished  for  a  contempt  of  the  court  ? 
Were  beauty  to  be  the  criterion  by  which  a  court  is  to  decide 
between  adverse  parties,  I  apprehend  that  if  my  learned  friend 
and  myself  had  a  cause  pending  between  us  and  Mr.  Passmore, 
judgnTient  might  go  against  us  both.  It  appears  that  Mr.  Bayard 
was  the  favorite  ;  you  must  make  concessions  to  him,  or  you  will 
be  punished,  although  Mr.  Passmore  declares  he  does  not  know 
that  the  cause  is  pending ;  his  ignorance  is  no  excuse,  but  on 
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the  side  of  the  Judges,  error,  mere  error  of  opinion,  is  to  ke  ex- 
cused. But  if  the  Judges  are  guilty,  you  must  punish  them. 
Let  us  hear  what  is  said  on  that  subject  on  a  recent  trial  of  this 
nature.  [Addison'' s  Trial  107.] — (SeeAjipendix^notcPA.)  Even 
a  common  farmer's  ignorance  is  no  excuse,  but  if  he  commits  a 
contempt  he  must  be  punished,  and  I  suppose  the  solderer  of  a 
tin  kettle  must  share  the  same  fate  ;  but  the  Judges  are  to  be  ex- 
cused for  their  ignorance.  We  do  not  pretend  to  understand  the 
law ;  but  we  will  take  the  materials  they  have  furnished,  and  out  of 
their  own  mouths  let  them  be  judged ;  but,  perhaps,  says  the 
gentleman,  "  temjiora  mutantur^  et  nos  viutamur  cum  iUin^'' — the 
times  are  changed  and  we  arc  changed  with  them.  These  same 
reasons  will  operate  now  against  those  at  your  bar.  But  what 
are  the  examples  of  the  bar  ?  They  tiiought  there  was  too  much 
mercy  shewn.  Where  is  that  milk  of  human  natui'e  which  flows 
in  their  breasts  ?  Curdled,  frozen,  when  Passmore  comes  into 
Court — Passmore,  thou  reptile  !  thou  worse  than  the  adder  !  thou 
worse  than  the  reptile  who  stings  his  benefactor  that  cherished 
him  in  his  bosom — come,  thou  ingrate,  prostrate  yourself  at  the 
feet  of  Mr.  Bayard  and  the  Judges,  and  let  him  and  tliem  put 
their  feet  upon  your  neck,  implore  their  foi-givcness  and  make 
acknowledgment  for  their  great  kindness  to  you. 

That  the  treatment  of  Mr.  Passmore  was  cruel  and  vindictive, 
let  us  take  a  view  of  his  situation  at  that  time.  Let  me  lead  your 
imagination  to  his  chamber,  there  you  will  see  his  affectionate 
wife  Tianging  over  her  dying  child,  lingering  in  the  last  moments 
■of  expiring  nature,  mingling  her  tears  with  the  deathly  sweat  up- 
on its  face — at  this  moment  you  see  an  officer  enter  and  lay  hold 
of  him,  and  drag  him  to  prison  ;  see  him  traversing  the  "man- 
sion of  his  prison-house"  with  rapid  step — at  last,  see  him  over- 
whelmed with  anguish,  sink  down  upon  a  seat  in  the  corner  of 
his  prison,  in  melancholy  stupor — listening  to  the  sound  of  the 
bell. — 'Tis  the  solemn  toll  inviting  his  neighbors  to  the  funeral 
of  his  child — see  him  rise  and  run  to  the  darkened  window — 
straining  his  eyes  to  sec,  through  the  iron  grates,  the  passing 

funeral— —his  wife,  with  tottering  step But,  I  can  pursue 

the  scene  no  further. This — this  touches  the  string  where 

"  agonies  are  born." Yet  the  learned  counsel  say — he  was 

treated  with  too  much  forbearance — too  much  jnildness. — ^ . 

Good  heavens  ! -O  ye  stenographers — drop  a  tear  on  those 

words  and  blot  them  out  forever let  it  not  appear  on  record, 

that,  in  a  free  country,  such  conduct  was  ever  deemed  as,  forbear- 
ing and  7nild. 

You  have  heard  much  of  precedents  ;  but  I  beg  you  not  to 
establish  a  precedent  which  will  ruin  the  liberties  of  your  coun- 
try. You  have  been  told  to  look  at  Oswald's  case  ;  I  request  you 
to  look  at  enslaved  Europe.  The  Bastile  was  not  built  in  one 
clay ;  the  stones  arc  laid  one  day  after  another ;  tyranny  progresses 
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insensibly.  If  proceedings  of  this  kind  are  sanctioned,  a  maTJ, 
without  knowing  the  cause  of  his  punishment,  may  be  torn  from 
the  bosom  of  his  family  and  immured  in  a  prison.  To  you  we 
look  for  a  remedy.  To  prevent  a  state  like  this,  check  it  in  its 
bud,  for  should  it  blossom  and  ripen  into  maturity,  it3  evils  will 
be  irremediable. 

Let  us  look  once  more  to  an  expression  of  Mi-.  Jefferson,  the 
man  of  the  people.  {Jefferson'' s  A'ates,  229.1— ^f  See  jlpjiciidix, 
note  S  4. J  You  may  expect  to  see  other  precedents  growing 
out  of  that  one,  until  all  is  gone.  This  is  to  me  an  important 
task,  but  I  cannot  desert  the  path  of  my  duty.  I  sincerely  de- 
plore the  necessity  of  instituting  this  prosecution  ;  but,  if  they 
are  guilty,  I  say  that  they  should  receive  that  punish,  ment  which 
the  Constitution  points  out.  Let  me  intreat  you  to  vindicate  the 
cause  of  liberty,  and  the  rights  of  the  citizens  of  Pennsylvania. 

Let  me  adopt  and  apply  the  sentiments  of  the  elegant  CuiTan 
— "  Liberty  is  commensurate  with  and  inseparable  from,  the  soil 
of  Pennsylvania,  vvdiich  proclaims  to  the  stranger  and  the  so- 
journer, the  moment  he  sets  his  foot  upon  Pennsylvania  earth, 
that  ground  on  which  he  treads  is  holy,  and  consecrated  by  the 
Genius  of  univehsjl  emancipai'ion.  No  matter  in  what  lan- 
guage his  doom  might  have  been  pronovmced — no  matter  what 
complexion  incompatible  with  freedom,  an  Indian  or  an  African 
sun  may  have  burnt  vipon  him  ; — no  matter  in  what  disasterous 
battle  his  liberty  may  have  been  cloven  down — no  matter  with 
what  solemnity  he  may  have  been  devoted  upon  the  altar  of  sla- 
very— the  first  moment  he  touches  the  sacred  soil  of  Pennsylva- 
nia, the  Altar  and  the  God  sink  together  in  the  dust ;  his  soul 
walks  abroad  in  her  own  majesty  ;  his  body  swells  beyong  the 
measure  of  his  chains,  that  burst  around  him,  and  he  stands  i"e- 
deemed,  regenerated  and  disenthraled  by  the  irresistable  Genius 
of  UNIVERSAL  EMANciPAfjoN.^' — May  thesc  sentiments,  express- 
ed but  figuratively  of  another  country,  be  realized  in  Pennsylvania. 

Mr.  Speaker,  I  am  about  to  close  my  observations  ;  and  I  hope 
it  is  the  last  time  it  will  ever  be  necessary  for  me  to  address  you 
on  so  extremely  unpleasant  an  occasion,  and  this  will  depend  ve- 
ry muck  on  your  decision.  Before  I  take  my  leave  of  you,  let 
me  put  one  or  two  questions  to  you.  I  put  them  to  you  in  the 
presence  of  the  House  of  Representatives — I  put  them  to  you  in 
the  presence  of  the  citizens  of  Pennsylvania,  who  are  anxiously 
waiting  for  your  decision — I  put  them  to  you  in  the  presence  of 
Him,  who  is  the  searcher  of  all  hearts. — 

Do  you  think  the  Judges  have  been  guilty  of  a  misdemeanor 
in  office  ? — If  you  answer  in  the  affirm.ative — I  jjut  this  question 
to  you — Does  not  justice  require  that  they  should  be  punished  ? — 
If  you  answer  in  the  affirmative — I  put  this  final  question  to  you 
— Can  you  do  any  thing  better  than  justice  ? If  you  answer  in 
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the  negative — tlien,  in  the  name  of  the  House  of  Representa- 
tives, I  demand  justice — in  the  name  of  the  people  of  Pennsyl- 
vania, I  demand  justice — in  the  name  of  injured  liberty,  I  de- 
mand justice. 

The  blood  of  the  father  of  Thomas  Passmore,  shed  in  the 
cause  of  freedom,  cries  from  the  grovind  and  demands  justice. — 
—I  wait  for  your  decision — the  House  of  Representatives  wait 
for  your  decision — the  citizens  of  Pennsylvania  waits  for  your  de- 
cision— the  recording  angel  of  heaven's  high  court  waits  for  the 
decision,  in  order  that  he  may  record  it. 

The  moments  that  I  have  occupied  in  addressing  you,  has  ap- 
proximated you  and  me  to  that  bar  of  heaven  before  which  the 
innocent  needs  no  advocate,  and  the  guilty  cannot  stand — ^^vherc 
justice,  pure  and  unmixed,  never  ceases  to  flow. 

And  now,  Mr.  Speaker,  I  take  my  leave  ;  and  may  the  great 
judge  of  the  human  heart  enable  you  to  decide  with  justice  and 
firmness. 

Mr.  Dallas.  The  part  assigned  to  me  in  this  business,  is 
to  take  care,  that  all  the  important  points  should  be  brought 
fairly  before  this  honorable  court.  I  am  sensible  of  my  situa- 
tion with  that  gentleman.  Sir,  he  has  considered  me  as  be- 
longing to  the  profession  of  a  villian.  To  such  insinuations, 
I  shall  make  this  single  remark,  that  men  are  best  known  by 
the  company  they  keep.  He  has  insinuated  that  my  arguments 
were  those  of  an  ideot,  and  yet  he  has  over  and  over  again,  call- 
ed me  his  "  worthy  friend."  With  a  full  regard  to  all  the  atten- 
tion they  merit,  I  can  pass  over  such  inconsistencies.  I.  shall 
not  regard  the  manner  in  which  I  have  been  treated.  But  as 
to  Thomas  Passmore,  we  never  brought  his  character  into 
question.  It  was  the  manager  that  did  it.  But  since  it  is  at 
issue  Ave  are  willing  to  put  that  character  to  the  test.  I  will 
tell  the  court  a  fact.  Some  time  after  the  trial  for  perjury, 
Thomas  Passmore  called  on  me  ;  he  told  me,  he  was  endea- 
voring to  get  certificates,  relative  to  his  late  trial.  I  do  not 
recollect  what  answer  I  made  him,  but  I  know  it  was  such  a 
one  as  to  rid  me  of  all  further  importunity  from  him,  for  I  did 
not  wish  to  have  any  intercourse  with  the  man.  I  will  not  turn 
inquisitor,  but  if  you  please  I  have  it  now  in  my  power  to  prove 
that  the  facts  charged  against  him  are  true.  If  Passmore 
chuses,  I  will  bring  a  civil  action  and  ascertain  it.  I  now  re- 
peat my  assertion,  that  if  after  this  Thomas  Passmore  will 
call  upon  me,  and  agree  to  the  proposition,  and  will  enter  into 
a  civil  suit,  I  will  join  issue  with  him,  and  pledge  myself  to 
prove  him  perjured.  So  far  as  respects  his  character,  as  it  is 
given  by  "  mt/  tvorthyfrieJid"  the  manager,  I  refer  this  honor- 
able court  to  the  opinion  of  tiie  grand  jury ;  and  to  what  may 
be  seen  on  the  records  of  the  bankrupt  office. 


Mr.   RODNEY. 

Mr.  Speaker,  I  am  extremely  sorry  that  in  the  course 
of  this  trial  any  thing  should  have  fallen  from  the  mana- 
gers or  counsel  for  the  prosecution,  to  injure  the  fceiinc;,3  of 
the  opposite  counsel ;  1  equally  regret  that  any  thing  should 
have  fallen  from  the  learned  counsel  for  the  respondents,  im- 
pjicating  the  charactLr  of  Mr.  Passmiore  ;  for  were  they  well 
founded  they  would  not  make  the  cause  of  their  clients  one 
tittle  better. 

Independent  of  the  copious  evidence,  both  on  the  part  of 
the  prosecution  and  that  of  the  respondents,  wJiich  has  been 
brought  forward,  the  very  elaborate  argument  of  one  of  the 
counsel  for  the  respondents,  must  have  fatigued  and  exhaust- 
ed the  patience  of  the  honorable  Covu't,  even  in  travelling 
through  the  rugged  path  of  the  common  law,  had  it  not  been 
for  the  eloquence  of  the  gentleman,  and  his  interspersing  it 
with  figures  und  flowers,  which  were  calculated  to  fuscinate  the 
ear,  but  not  to  fix  the  judgment. 

I  fear,  that  I  cannot  expect  to  fix  the  attention  of  the  Cc.'rt 
without  presuming  much  on  their  good  nature  and  indulgence, 
while  I  attempt  to  discuss  a  case  which  breaks  loose  upon  all 
the  rules  of  justice,  and  strikes  at  the  vital  principles  of  li- 
berty. My  honoralile  friend,  the  manager,  has  anticipated 
much  of  what  I  had  intended  to  say.  But  in  rising  to  dis- 
charge a  reluctant  and  at  the  same  time  a  painful  duty,  be- 
fore a  Court,  dignified  by  the  characters  v/hich  compose  it, 
the  subject  demands  from  me  an  undissembled  acknowlege- 
ment  of  all  those  emotions  which  I  am  really  aiive  to.  When 
I  consider  the  serious  nature  of  the  article  of  impeachment, 
against  the  chief-justice  and  two  associate  justices  of  the  s'u- 
preme  Court,  and  reflect  on  the  respectability  of  their  charac- 
ters ;  besides,  having  known,  when  I  read  law  in  Philadelphia, 
the  chief-justice,  whose  head  is  now  blanched  in  the  service  of 
his  country,  preside  with  great  dignity  on  the  bench  ;  and 
feeling  as  I  do  in  consequence  of  the  many  friendly  attentions 
I  have  received  from  him,  it  would  be  much  more  congenial  to 
my  temper  to  defend  than  accuse.  I  must  confess,  that  I 
never  rose  under  circumstances  more  peculiarly  embarrassing, 
when  I  observe  that  there  are  opposed  to  me  two  of  the  most 
able  advocates  of  the  bar  of  Pennsylvania  ;  but  when  I  recol- 
lect the  first  parental  lesson,  which  was  confirmed  by  the  les- 
son of  him  who  taught  me  my  profession,  which  was  at  all 
times  to  do  my  duty,  and  to  look  that  duty  in  the  face,  I  che- 
rish a  hope  of  being  able  to  acquit  myself  to  the  satisfaction 
of  the  honorable  Couil,  and  to  that  of  those  who  had  employ- 
ed me  ;  I  shall  therefore  avoid,  as  much  as  possible,  any  thing 
that  might  give  offence. 

T  3 
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When  I  was  called  on  by  the  honorable  managers,  the  ort^an 
of  the  legislature  of  a  sister-state,  to  aid  them  in  supporting 
the  cause  confided  to  them,  I  felt  that  I  could  not  refuse,  as  an 
independent  professional  man,  to  repair  to  the  post  assigned 
to  me  ;  but  notwithstanding  all  this,  it  is  my  earnest  desire  to 
act  a  candid  and  liberal  part ;  and  I  do  not  expect,  even  aban- 
doning Fill  the  usual  prejudice,  to  appear  amiable  in  the  un- 
amiable  office  of  counsel  for  an  impeachment  of  this  kind. 

My  learned  friend,  the  counsel  for  the  respondents,  long  be- 
fore he  concluded  his  lengthy  arguments,  said  the  fabric  was 
tumbling  to  the  ground,  because  he  had  removed  the  pillars : 
I  must  confess  that  I  do  not  see  it  in  the  same  light  the  gen- 
tleman has  ;  because  if  I  had  viewed  it  as  he  has,  I  would 
have  been  happy,  very  happy,  to  abandon  an  employment, 
which  must  always  be  an  vmgraceful  task.  I  am  confident  that 
the  honorable  Court,  in  the  course  of  the  investigation  of,  and 
in  the  subsequent  decision  which  they  must  make  on  this  sub- 
ject, will  act  with  dignified  impartiality,  and  that  they  are  far 
elevated  above  party  prejudices  on  the  one  hand,  and  favourit- 
ism on  the  other ;  for  surely,  sir,  this  is  a  very  interesting 
case,  nay,  it  may  be  pronounced  a  very  vmfoi'tunate  one  in- 
deed, when  I  consider  that  the  honorable  and  venerable  objects 
of  this  prosecution  have  a  very  great  stake  at  risk — (perhaps 
greater  even  than  their  lives  or  their  liberties)  their  reputation. 
The  people  also  have  a  great  deposit, — they  have  now  the 
preservation  of  their  liberty  depending,  and  they  have  a  right 
to  expect  and  demand  impartial  justice  at   your  hands. 

By  the  constitution  and  laws  of  Pennsylvania,  provision  is 
made  for  the  punishment  of  that  class  of  criminals  who  may 
become  obnoxious  to  the  laws,  by  the  ordinary  course  of  pro- 
ceeding, by  indictment  ;  however  there  is  a  class  of  offenders, 
tor  which  the  constitution  provides  another  mode  of  punish- 
iTfient ;  that  is,  whenever  any  of  the  judges  commit  an  offence 
in  office,  the  house  of  representatives,  as  a  grand  inquest,  shall 
look  into  the  case,  and  if  they  find  matter  to  justify  them  for 
so  doing,  they  shall  proceed  by  impeachment  against  the  of- 
fender. In  this  way  does  this  prosecution  come  before  you, 
who  are  to  give  judgment  in  the  case.  As  such  arguments 
have  been  used,  as  may  tend  to  lead  your  attention  from  the 
main  question,  by  wandering  into  the  regions  of  fancy,  I  will 
call  back  your  attention  to  the  article  of  impeachment.  The 
article  reads  in  the  following  terms :  [Here  Mr.  Rodney  read 
the  article  of  impeachment  as  far  as  to  where  the  publication 
of  Mr.  Passmore  is  recited.  He  requested  the  Senate  to  at- 
tend to  this  publication  as  it  appeared  to  be  the  platform  upon 
which  all  the  proceedin  s  of  the  case  were  built.  He  then 
read  the  publication  and  the  remainder  of  the  article  of  ira» 
j[Jeachment.] 
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This  article,  sir,  contains  a  charge  exhibited  by  the  house 
of  representatives  against  the  three  judges  of  the  supreme 
Court.  The  plea,  whether  they  are  guilty  or  not  guilty,  has 
been  put  to  them,  and  they  have  ansv/er<;d,  "  not  guilty."  To 
\  this  plea  the  house  of  representatives  have  replied,  "  that  they 
are  guilty  of  ail  and  every  the  matters  in  manner  and  form 
as  therein  charged." 

It  is  not  my  wish,  now,  or  at  any  futnre  time,  to  rouse  the 
feelings  or  alarm  the  passions  ;  I  only  wish  a  cool  and  dis- 
passionate decision.  I  will  attempt  to  draw  the  attention  of 
the  Court  to  the  two  general  propositions  into  which  I  shall 
divide  my  argument  r 

First.  Whether  the  Court  possessed  any  power,  by  law 
and  by  the  constitution,  to  act  as  they  have  done,  and  •whether 
they  have  not  committed  a  misdemeanor  in  office  ? 

Second.  Whether  it  be  such  a  misdemeanor  as  to  authorise 
an  impeachment  ? 

But,  before  I  proceed  to  discuss  the  first  proposition,  I  wish 
to  reply  to  some  observations  of  my  learned  friend,  of  counsel 
for  the  respondents.  The  gentleman  appeared  to  wish  to  ar- 
rest the  prosecution  in.  its  very  treshold  ;  I  think  that  he  said, 
when  he  was  commenting  on  the  case  of  Oswald,  that  the 
house  of  representatives  were  not  competent  to  decide  whe- 
ther the  judges  had  erred  or  not,  owing  to  the  legislature's 
sitting  at  this  place,  and  that  it  was  setting  a  precedent  preg- 
nant with  more  evil,  than  the  Grecian  horse  ever  was  to  the 
inhabitants  of  Troy.  How  can  it  be  said,  that  the.  house  of 
representatives  are  not  competent  to  decide,  because  they  sit 
in  Lancaster,  and,  as  has  been  said,  are  removed  from  the  im- 
mediate scene  of  action  ?  The  gentleman  might  have  assign- 
ed some  better  reason,  if  he  could  have  assigned  any  at  all  for 
the  decision  of  the  house  of  representatives.  Perhaps  I  may 
be  mistaken  in  stating  the  gentleman's  remarks  ;  but  if  the 
gentleman  did  make  those  remarks  and  believed  them  to  be 
well-founded,  I  will  ask  him  what  reason  he  could  assign  for 
the  judges  not  objecting  to  the  competency  of  the  house  of 
representatives  ;  they  ought  to  have  filed  something  like  a 
plea  against  their  decision  ? 

Even  in  England,  from  whence  we  draw  many  of  our  pre- 
cedents, grand  juries  are  never  composed  of  professional  men  ; 
neither  in  this  country  is  there  an  instance  of  a  grand  jury's 
being  made  up  of  professional  men  ;  and  yet  a  grand  jury  can 
return  a  bill  ignoramus,  even  if  endorsed  by  all  the  judges  of 
the  supreme  Court.    If  the  bill  is  true,  tiie  grand  jury  can- 
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not  return  it  ignoramus  without  a  violation  of  a  solemn  oath  ; 
but  in  no  instance  where  a  grand  jury  (although  unlcttei-ed 
men,  have  life,  liberty  and  property  committed  to  their  hands) 
has  returned  a  bill  ignoramus  and  decided  for  an  acquittal, 
did  a  Court  venture  to  order  or  take  measures  for  a  new  trial 
upon  such  charge.  In  the  present  case  the  house  of  repre- 
sentatives, acting  as  a  grand  inquest,  have  decided  that  the 
judges  of  the  supreme  Court  ought  to  be  impeached.  This 
they  have  done  by  virtue  of  the  constitution  under  which  they 
act.  They  are  the  only  competent  power  to  do  it.  They  act- 
ed agreeably  to  the  constitution,  and  I  take  it  to  be  one  of  the 
fundamental  principles  of  government  that  no  man  should  be 
wiser  than  the  constitution  itself. 

BeR)re  I  proceed  to  my  argument,  permit  me  to  call  the 
attention  of  the  Senate  to  some  of  the  observations  that  have 
fallen  ivo^a  the  learned  counsel  for  the  respondents.  Believe 
me,  sir,  at  one  time  I  thought  myself  transported  into  a  Court 
of  justice,  where  I  was  attending  the  trial  of  Mr.  Passmore  j 
at  another  period,  1  thought  I  was  in  the  Court  of  chancery, 
cloathed  with  powers  of  the  most  unlimited  nature,  within 
whose  capacious  grasp  the  liberty  of  the  citizen  wus  annihi- 
lated ;  at  another  time  I  fancied  myself  transported  into  a 
quizzical  club,  where,  all  the  remark  that  I  had  to  make  was, 
that  some  of  my  friends  were  quizzing  upon  rather  too  serious 
a  subject.  I  do  not  whh  to  treat  this  case  with  levity,  it  is 
certaialy  an  important  subject  and  ought  to  be  regarded  v.lth 
a  solemnity  proportioned  to  its  weight  and  moment ;  it  is  my 
wish  to  strip  the  case  of  the  veil  with  which  its  injustice  and 
deformity  were  endeavoured  to  be  concealed.  I  would  have 
endeavoured,  if  possible,  to  follow  my  learned  friend,  but  he, 
with  the  reins  flowing  on  the  mane  of  his  fancy,  in  the  lan- 
guage of  the  turf,  had  flew  the  course  and  run  without  the 
poles  ;  it  is  therefore  only  necessaiy  for  me  to  advert  to  some 
of  his  observations.  To  follow  him  strictly  would  be  beyond 
the  power  of  memory  and  understanding,  unless  it  be  such  a 
memory  and  such  an  understanding  as  that  gentleman  pos- 
sesses. My  learned  friend  has  said  that  the  judges  had,  from 
the  moment  of  the  conamencement  of  this  prosecution  in  the 
house  of  representatives,  kept  a  profound  silence  ;  that  they 
Itad  presented  a  memorial  to  the  House  of  Representatives, 
and  to  the  Senate  ;  and  that  all  they  had  asked  was  a  speedy 
and  public  trial,  according  to  the  constitution  and  laws  ;  and 
that  their  lips  had  been  unsealed  for  that  single  purpose,  while 
the  press  was  teeming  with  obloquy  against  them.  But  on 
the  other  hand,  it  appears  that  the  conversations  in  private 
circles,  in  taverns,  and  the  publications  in  newspapers,  not 
only  against  the  late  and  present  House  of  Representatives, 
but  even  against  this  Court,  has  more  than  balanced  the  oblo* 
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quv,  and  I  think  at  least  they  are  partly  equipoised.  But  as 
to  tilings  of  this  kind,  they  must  occur  in  a  free  country  like 
this  ;  it  is  the  alloy  of  liberty,  and  we  must  agree  to  take  it 
with  this  alloy  or  go  v/ithout  it ;  and  I  do  not  see  the  alarm- 
ing consequences  that  could  result  from  a  petty  newspaper 
paragraph,  that  the  learned  counsel  for  the  respondents  did. 

The  sentiments,  that  I  entertain  of  our  profession  are  simi- 
lar to  those  expressed  by  the  learned  counsel  and  by  lord  Bol- 
iagbrok:;  ;  the  profession  of  the  law  is  in  its  purity  the  no-- 
blest,  in  its  debasement,  the  worst  in  society.  But  before  a 
tribunal  like  this,  chosen  without  influence,  without  bias,  cho- 
sen by  the  people  themselves,  who  are  the  sovereign  power, 
retaining  t!ie  fee  simple  in  their  own  hands,  I  have  no  appre- 
hensions of  the  profession  of  the  law  suffering  from  preju- 
dice. The  profession  of  the  law,  must  always  be  an  honora- 
ble profession  ;  I  v/ill  go  further,  it  is  a  democratic  one  too  ; 
because  it  v/ill  raise  a  poor  man  to  an  equality  with  the  rich- 
est ;  and  can  put  the  poorest  member  of  society  upon  a  level 
with  the  rich  r.abob,  who  lays  by  his  plum  a  year.  I  am  far 
from  entertaining  any  suspicion  of  the  motiv-es  of  those  gentle- 
ni;  n  wno  have  bee  i  applied  to  and  have  declined  serving  the 
managers  on  this  occasion.  I  think  the  learned  counsel  has 
stated  that  it  was  from  motives  of  peculiar  delicacy  they  had 
refused  to  serve,  which  I  implicitly  credit.  The  learned  coun- 
sel seems  not  to  have  been  pleased  at  the  honorable  mana- 
ger's intimating  to  the  Court,  that  they  ought  to  enquire  into 
the  source  from  which  their  power  has  sprung.  But,  if  the 
learned  counsel  had  taken  the  whole  and  not  an  abstract  part, 
he  would  have  had  no  reason  to  complain.  I  believe  the 
Court  to  be  perfectly  impartial ;  but  if  they  are  not  wholly  so, 
our  motives  are  not  to  make  them  partial,  but  to  enable  them 
to  judge  calmly  and  deliberately,"  to  act  a  candid  and  hono- 
rable part;  to  recollect  that  tliey  have  one  day  to  give  an 
account  of  their  conduct  in  discharging  their  duty  on  this  and 
every  occasion.  And  is  there  in  all  this,  any  attempt  to  pre- 
judice the  Court? 

The  learned  counsel  for  the  defendants,  has  remarked  upon 
one  of  the  observations  of  the  manager,  and  has  been  pleased 
to  say,  that  he  appeared  to  have  disregarded  the  slippery 
weather,  and  to  have  mounted  on  stilts  ;  I  do  not  think  this 
is  the  case,  but  in  my  humble  opinion,  my  learned  friend  ra- 
ther appears  to  be  mounted  on  skates,  with  which  he  seems 
to  think  he  can  make  what  speed  or  flourish  or  carve,  what- 
ever figures  he  pleases.  The  observation,  which  the  counsel 
for  the  respondents  is  pleased  to  make,  respecting  the  intrigue 
for  the  office  of  bank  director,  or  the  subject  of  a  governor,  as 
ikr  as  I  can  see,  or  as  far  as  my  mind  will  enable  me  to 
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judge,  is  quite  extraneous  and  entirely  foreign  to  the  case 
now  in  discussion.  The  counsel  for  the  respondents  has 
said,  that  this  case  has  been  brought  forward  by  an  obscure 
individual,  but  he  will  recollect  the  second  Magna  Charia  in 
England  was  brous;ht  forvvard  throuerh  the  means  of  an  ob- 
Ecure  individual  ;  he  will  recollect  that  it  was  owing  to  one 
Jenkins,  that  the  second  Magna  Charia  was  obtained  ;  he 
had  made  a  flowery  speech  at  Guildhall,  to  the  populace,  in 
consequence  of  which  he  was  immediately  taken  up  and  con- 
fined in  prison  ;  at  length  it  excited  the  attention  of  the 
House  of  Commons,  who  investigated  the  case,  and  in  con- 
sequence of  the  oppression  that  had  been  exercised  towards 
this  individual,  the  famous  Habcan  Cor^ms  act  was  passed,  con- 
taining a  clause  that  forever  prohibited  its  repeal  ;  though 
Parliament  may  suspend  its  operation  at  pleasure,  during 
times  of  public  danger  ;  and  I  believe,  during  the  late  war, 
it  has  been  suspended  for  four  or  five  years.  The  House  of 
Representatives  deserve  great  credit  for  their  conduct  in  thus 
attempting  to  redress  the  injuries  of  a  poor  and  obscure  in- 
dividual ;  they  listened  to  the  complaint,  they  examined  into 
the  case,  they  called  for  testimony,  and  after  a  rigid  scrutiny 
adopted  the  article  of  impeaehment.  But  what  does  all  this 
signify,  on  the  part  of  the  House  of  Representatives,  unless 
there  is  firmness  enough  in  the  Senate  to  act  v/ith  indepen- 
dence, and  to  do  justice  ;  which  will  reflect  credit  on  them- 
selves and  on  the  people,  and  evince  that  it  was  not  by  a 
volume  of  eloquence  and  declamation,  but  by  facts  that  they 
were  to  be  influenced.  I  regret  that  my  worthy  friend  has 
rode  rough  shod  over  the  character  of  this  poor  man,  when 
it  is  the  act  of  the  House  of  Representatives,  and  not  his. 
If  by  blackening  his  reputation  by  the  breath  of  calumny 
this  accusation  can  be  blown  to  the  wind,  the  House  of  Re- 
presentatives have  decided  to  very  little  effect  or  purpose. 
It  has  been  said  he  must  have  motives — surely  it  would  not 
put  a  penny  in  his  pocket ;  on  the  contrary  it  has  cost  him  a 
considerable  sum — he  certainly  could  not  look  for  one  of  their 
seats — he  could  not  look  so  high,  as  he  is  not  a  professional 
character.  There  can  be  then  no  interested  object  in  view. 
But,  it  seems  that  he  has  visions  by  day,  and  dreams  that 
"  sadly  disturb  him  at  night.  Surely  when  he  was  sent  to  jail 
for  thirty  days,  it  was  not  a  dream — not  a  mere  thing  of  fan- 
cy— and  his  castle  in  the  air  proved  to  be  a  place  in  the  debt- 
or's apartment.  It  has  been  urged  as  a  matter  of  merit,  that 
he  was  accommodated  with  the  same  apartment  Mr.  Duane 
had  been  confined  in  ;  but  what  is  that  to  the  purpose  ? 
I  fear  it  only  goes  to  prove  that  if  contempts  are  so 
easily  established,  numerous  apartments  would  be  provided, 
sufficient  to  contain  every  independent  printer,  in  the  United 
States,  over  tlie  grated  door  of  which  woul^  be  engraved, 


[     339     1 

"  The  American  Bastile."  Such  Avill  be  the  consequerjce,  if 
this  doctrine  of  contempts  is  conceded  in  the  extent  contend- 
ed for.  I  beg  the  Speaker  to  recollect  that  I  am  not  on  any 
accovmt  objecting  to  any  testimony,  or  to  any  of  the  observa- 
tions of  the  learned  counsel.  Every  thing  on  their  part  has 
been  sufficiently  lii)cral.  I  wish  this  trial  to  be  conducted  in 
the  most  public  manner;  I  wish  that  the  "doors,  nay  even 
the  windows  may  be  thrown  open,  to  afford  every  one  an  op- 
portunity of  hearing-  and  seeing  the  proceedings. 

A  great  deal  of  testimony  has  been  given  on  the  subject  of 
the  reference,  I  shall  endeavour  to  give  the  Senate  a  short 
sketch,  and  if  the  portrait  should  be  defective,  or  if  its  lights 
and  shades  shovild  be  too  highly  colored,  I  request  it  may 
not  be  attributed  to  design.  I  am  not  unaware  of  the  abilities 
of  the  counsel  who  has  spoken  before  me  ;  he  has  with  so 
much  skill  and  eloquence  interwove  the  lights  and  shades  in 
his  statement  of  the  case,  that  it  really  requires  a  glass  to 
separate  the  applicable  from  the  inapplicable  j  that  glass  this 
Court  fortunately  possess. 

I  proceed  to  give  a  brief  history  of  this  business,  so  far  as 
it  relates  to  the  reference;  it  seems  that  some  time  in  the  year 
1801,  Thomas  Passmore  had  a  policy  of  insurance  on  the 
brig  Minerva  ;  this  bing  in  going  down  the  river  ran  foul  of 
another  vessel,  and  received  an  injury  which  obliged  her  to 
put  into  a  port  in  New-Brunswick ;  a  protest  by  the  captain 
T/as  made  and  a  survey  held,  in  order  to  ascertain  what  re- 
pairs were  requisite,  before  she  could  proceed  on  her  intended 
voyage  ;  the  amount  exceeded  fifty  per  cent,  of  the  insurance, 
and  of  course,  being  more  than  one  half,  gave  the  party  the 
right  of  abandoning  the  vessel  to  the  underwriters.  The  pa- 
pers were  lodged  with  the  broker,  and  after  the  usual  period? 
he  also  lodged  in  the  office  a  letter  of  abandonment. 

It  seems  if  the  vessel  is  not  sea-worthy  at  the  time  of  her 
sailing,  the  policy  is  good  for  nothing,  and  it  was  on  this 
ground,  it  appears,  that  the  broker  considered  that  the  under- 
writers ought  not  to  pay.  Messrs.  Pettit  and  Bayard,  it  ap- 
pears, were  the  very  first  to  object  to  paying  the  loss.  How 
was  this  dispute  to  be  settled  ?  After  about  seven  months 
being  spent  in  fruitless  applications  on  the  part  of  Mr.  Pass- 
more,  an  agreement  was  entered  into  between  him  and  Messrs. 
Pettit  and  Bayard,  to  refer  the  matters  in  variance  to  referees, 
because  they  Avere  more  likely  to  put  a  speedy  conclusion  to 
the  dispute. 

A  great  deal  of  credit  has  been  given  to  Messrs.  Pettit  and 
Bayard  for  so  doing  ;  for;  says  the  learned  counsel  for  Uie 
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respondent^,,  they  niight  have  told  him  at  that  time,  "  ThomaS 
Passtnore  take  your  covivse,  probably  you  may  recover  as^a'mst 
us,  but  Vv'e  ^yi^  not  Dav  until  after  a  let^ai  trial."  But  1  bes^ 
leave  to  remind  vou  gentlemen,  of  the  facts,  and  appeal  to 
you  if  it  is  not  the  case;  that  it  is  exactly  where  it  would 
have  been,  if  he  had  instituted  a  srdt  in  the  f.rst  instance, 
instead   of  proceedin^j  by  reference. 

However  the  agreement  was  entered  into  by  Mc^^srs.  Pettit 
and  Bayard,  and  v/as  signed  by  most  of  the  underwriters,  to 
refer  this  matter  to  tvro  persons.  He  goes  with  this  agree- 
ment to  the  office,  and  is  told,  it  seems  by  his  own  testimony, 
that  this  cannot  be  entered,  because  it  wants  the  name  of  an 
attorney.  He  then  applied  to  Mr.  Sampson  Levy,  a  gentle- 
man of  understanding  and  correct  legal  knov/ledge  ;  and  he 
has  stated,  that  he  told  Mr.  Passmore,  that  "  this  will  not  do, 
it  is  no  more  than  a  mere  blank  paper ;  it  contains  no  power 
to  choose  an  umpire,  in  case  of  disagreement ;  there  is  no 
ex  ^iurte  I'ule  that  has  been  signed  by  Pettit  and  Bayard."  It 
will  appear  by  the  origin  of  the  agreement  to  refer  that  it 
was  intended  that  the  I'eferees  should  be  authorised  to  choose 
an  umpire  in  case  of  disagreement.  Hov'  wa::;  this  to  be  re- 
meiMed  ?  It  was  by  drawing  up  a  new  agreement,  conform^i- 
bly  to  the  in&tnmient  Mr.  Passmore  had  produced,  only  giving- 
a  power  to  the  referees  to  choose  an  umpire.  Mr.  Levy  ap- 
pears to  have  recollected  with  accuracy,  when  he  says  he  ad- 
vised Passmore,  or  that  Passmore  told  him  he  would  pro- 
cure the  signatures  of  Pettit  and  Bayard.  It  appears  that  a 
rule  to  refer  requires  the  name  of  some  attorney  to  enter  it 
in  the  ofiice,  and  in  this  instance  Mr.  Levy  signed  his  name 
as  attorney  for  Mr.  Passmore.  Mr.  Passmore  enters  the  rule 
of  reference,  Avithout  having  obtained  the  signatures  of  Messrs. 
Pettit  and  Bayard ;  I  will  suppose  this  Avas  a  mistake  of  Mr. 
Passmore,  for  his  information  must  have  told  him  that  to  se- 
cure his  own  interest  properly,  he  ought  to  have  got  it  signed 
by  them ;  as  the  original,  in  case  of  disagreement,  did  not 
authorise  Mr.  Henry  and  Mr.  Pearce  to  choose  an  umpire. 

The  referees  meet  on  the  13th  of  July,  and  enter  into  zxt 
investigation  of  the  business  ;  Mr.  Bayard  and  Mr.  Passmore 
are  there  ;  Mr.  Passmore  states  his  case  and  urges  the  pay- 
ment of  his  claim — Mr.  Bayard  says,  gentlemen  you  are  all 
wrong,  this  vessel  was  not  sea-worthy,  and  unless  a  vessel  is 
sea-worthy  at  the  time  of  her  sailing,  the  underwriters  are 
not  liable  ;  and  concludes  that  from  existing  circumstances 
they  ought  not  to  pay.  The  referees  hear  their  several  stories 
and  adjourn.  Mr.  Bayard  was  present  at  the  time  of  this 
adjournment.  At  the  next  meeting  of  the  referees,  which 
■was  on  the   ITth,  Mr.  Bayard  does  not  attend,  although  he 


C     341      1 

-ras  bound  to  know  the  time  of  meeting  without  further  no- 
tice  ;  as  he  actually  si;:^ned  the  paper  with  Mi'.  Henry's  name 
in  it ;  and  in  my  opinion  it  was  enough  that  these  gentlemen 
consented  to  serve  without  putting  themselves  to  the  additional 
trouble  of  notifying  the  parties  ;  and  if  Mr.  Bayard  did  not 
choose  to  attend,  it  cannot  be  said  their  meeting  was  held  to 
take  advantage  of  his  absence. 

At  the  second  meeting  of  the  arbitrators,  Mr.  Passmore 
was  there,  but  Mr.  B-iya  d  was  not.  When  the  leferees  pro- 
ceeded to  consider  the  case,  they  observed  that  Mr.  Pass- 
Kicre  hud  five  thousand  doilars  at  stake,  and  Mr.  Bayard  only- 
five  hundred  dollars,  and  that  different  representations  of  the 
state  of  the  vessel  ha  1  Veen  entertained  by  the  other  under- 
writers, from  those  e  tertaiiied  by  Messrs.  Pettit  and  Bayard, 
at  the  time  of  subscribing  the  policy  of  insurance  ;  not  only 
IVIr  Henry  but  Atr.  Pearce  agreed  at  once,  that  Mr.  Passmore 
should  not  run  the  risk  of  losing  five  thousand  dollars,  when 
Messrs.  Pettit  and  Bayard  only  risked  five  hundred  dollars. 
From  a  bare  examination  of  the  testimony,  it  wi;l  appear,  that 
neither  Mr.  Henry  nor  Mr  Pearce  alone  advised  the  mea- 
sure, thc>  both  united  in  the  representation  ;  for,  said  they, 
as  we  might  find  a  verdict  in  your  favor  in  one  case  and  not 
in  the  other,  and  we  think  that  the  decision  in  this  case  may 
be  binding  on  you  in  all,  we  advise  you  to  obtain  another 
agreement,  to  be  signed  by  all  the  underwriters,  except  Messrs. 
BetUt  and  Bayard. 

In  consequence  of  this  advice,  Mr.  Passmore  applied  again 
to  M".  Levy,  who  drew  up  another  agreement  for  these  un- 
der.vriters  to  sign.  By  the  by,  my  learned  friend  has  made 
some  observations  on  the  zeal  and  industry  of  Mr,  Passmore, 
in  this  business  ;  we  are  not  in  the  least  surprized  at  it,  as 
he  naturally  was  attentive  to  his  own  interest,  for  which  he 
is  censured  by  the  learned  counsel,  while  Mr.  Bayard  is  ap- 
plauded for  his  ingenuity  in  delaying  a  decision.  Mr.  Bayard 
eertainly  cannot  pretend  he  was  surprized  at  the  referees 
meeting  and  proceeding  to  business  without  his  being  pre- 
sent ;  he  knew  of  the  next  meeting  ;  if  he  wished  them  not 
to  proceed  without  being  present  he  should  have  sent  some 
excuse  lor  wishing  a  postponement,  that  his  family  was  ill  or 
out  of  town,  a  plea  of  pressing  business,  or  some  other  rea- 
sonable excuse  :  but  as  he  did  not  do  this,  and  a  party,  if 
they  do  not  please,  are  not  bound  to  attend,  the  referees 
proceeded  without  him. 

Well,  Mr.  S.  Levy  relates  in  corroboration  that  he  drew 
up  this  second  agreement  :  They  had  a  third  meeting,  at 
"wliich  they  progressed  further  in  the  business  i  I  believe  it 
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v.-as  at  this  meetine^  that  some  difference  took  place  between 
Mr.  Pearce  and  Mr.  Henry  ;  no,  I  rather  apprehend  it  was 
at  the  fourth  rneeting  ;  I  will  refer  to  rev  notes,  in  order  to 
correct  myself  if  I  am  mistaken.  It  was  at  the  third  meet- 
ing, that  Mr.  Bayard  discovering  a  difference  of  opinion  be- 
tween tlie  referees,  v/as  the  first  to  suggest  that  an  umpire 
should  be  chosen.  Mr.  Pafismore  swears  that  he  ol>jecled  to 
it,  and  wished  tlie  referees  to  decide  without  calling  in  an 
umpire  ;  this  Mr.  Henry,  also  on  oath,  corroborates,  and  al- 
though the  learned  counsel  has  laid  miich  stress  on  the  valid- 
ity of  Mr.  Passmiore's  testimony,  yet  that  of  Mr.  Henry  has 
not  been  regarded  as  invalid,  although  he  has  declaied  he 
considered  himself  as  a  volunteer  in  this  business  ;  and  I  am 
sure  that  any  other  man,  if  he  had  known  the  trouble  he 
must  encounter,  would  have  been  very  reluctant  to  have  en- 
gaged in  the  service.  Here  are  two  witnesses  swearing  posi- 
tiveljy  to  a  fact ;  and  remember  the  words  of  my  worthy  friend, 
the  learned  counsel,  that  one  affirmative  is  v.^orth,  and  his  tes- 
tinicny  will  countervail,  that  of  ninety-nine  negative  Avitness- 
es.  Notwithstanding  Mr.  Passmore's  objections  to  the  mea- 
sure the  umpire  is  chosen.  lie  that  made  all  the  noise  about 
the  decision,  was  the  very  first  man  to  propose  the  choice 
of  an  umpire.  But,  oh,  Mr.  Bayard  had  not  the  choice  of 
the  umpire  ;  does  it  appear  that  Mr.  Passmore  had  any  influ- 
ence or  agency  in  the  appointmscnt  of  this  umpire,  according 
to  the  plan  pointed  out  by  Mr.  Bayard  himself.  The  referees 
nominated  Mr.  Ralston  and  Mv.  Haslett,  they  both  agreed 
that  the  two  gentlemen  w^ere  equally  unexceptionable.  Mr. 
RalstorT  Avas  first  chosen,  but  he  declined,  and  Mr  Haslett 
was  then  appointed  and  agreed  to  serve.  The  umpire  meets 
the  referees.  What  does  Mr.  Bayard  do  ?  he  opens  the  door, 
and  he  is  told,  "  Walk  in,  sir,  we  are  on  your  business  ;"  he 
comes  into  the  room,  as  he  says,  to  look  for  Mr.  Pearce, 
(and  I  believe  what  he  says  to  be  true,  for  I  have  the  pleasure 
of  his  personal  acquaintance)  and  takes  his  seat  with  the  re- 
ferees and  umpire.  The  learned  counsel  has  told  us  that  acts 
speak  louder  than  v/ords  ;  and  so  they  do.  It  appears  that  by 
this  time  the  referees  had  stated  the  nature  of  the  case  to 
the  umpire  ;  and  Mr.  Haslett  says,  that  it  was  very  soon  after 
he  came  into  the  room,  that  Mr.  Bayard  came  in  also,  and 
took  his  seat  at  the  table  ;  he  and  Mr.  Passmore  undertook 
to  argue  their  cases  ;  Mr.  Passmore  claiming  the  insurance 
Tnoney,  and  Mr.  Bayard  denying  the  legality  of  the  claim. 
Oh,  but  then,  says  the  learned  counsel,  Mr.  Bayaid  did  not 
see  particular  papers  !  All  the  papers  Avere  then  lying  on  the 
table  ;  what  other  papers  could  he  suppose  Avere  necessary, 
and  had  not  been  produced  ?  Certainly  Mr.  Bayard  is  not 
blind,  nor  is  he  an  infant  ?  There  were  the  papers  for  him 
to  scrutinize  them  if  he  chose,  and  he  had  a  full  and  fair  op- 
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portunity  to  see  every  paper.  Mr.  Bayard,  it  is  true,  did  not 
examine  Avhether  there  Mere  any  objections  to  be  made  to 
them  before  the  referees, 

I  do  not  Avish  to  impute  any  improper  motive  to  Mr.  Bay- 
ard, but  I   do   not  think  he    went  so  far  as  he   might   have 
done  ;    he  ought   to  have  first  examined  the  papers    before 
the    i-cferees,   and  if  he  had  found  any   deficiency,  he  could 
then  with  propriety  have  requested  time  till  it  was  procured^ 
Mr,  Haslett,   after  resting-  a  night,  came  forward  to  correct 
any  idea  that  might  have  been  erroneous  on  the  day  before  j 
and  it  shews  the  native  honesty  of  the  man  and  tiie  goodness 
of  his  heart.     Mr.  Haslett  has  stated  that  Mr.  Bayard  did  go 
to  a   full  length  in  support  of  his   cause,   that  he  certainly 
heard  him  on  the  subject,  and  took  ail  the  papers  with  him  to 
assist  him  in  making  up  his  mind.     But,  says  Mr.  Bayard,  I 
want  to  see  the  bills — I  want  to  see  how  many  planks,  hov/ 
many  timbers  have  been  used  in  her  repairs  ;  if  she  has  been 
butt-bor.rded  ;  wait  till  this  arrives  ;  I  wiil  leave  it  to  you,  if 
you  undertake  to  get  it  for  me  ;  or  I  w^ill  get  it  myself     This 
request  ought  to  have  been  m.ade  seven  or  eight  months  ago. 
Well,  where  was   this   to  be  got?    At   Shelburne  ;    about  a 
weeks  journey   by  land,  and  1  believe,  about   ten   or  twelve 
days   sail  from  Philadelphia.     Well  but  they   had    sufficient 
time  to  have  procured  it,  after  this  case  had  been   hung  up 
bv  the  eye-lids  so  long,  if  they  had  thought  it  was  serviceable 
to  them.     Well,   what  does  Mr.  Haslett  tell  you  ?    I   asked 
him,  Mr.  Haslett  when  you  adjourned  from  this  to  the  next 
meeting,  did  you  adjourn  to  meet  again  to  hear  further  state- 
ments, or  did  you  adjourn  merely   to  give  you  an  opportu- 
nity to   make  up  your  mind  ?  His  answer  was,  that   was  the 
received  idea  -with   which  they  adjourned.     The   only  object 
of  the  reference  was  to  decide   and  draw  up  a  report.     Mr. 
Haslett  finds  that  Mr.  Henry  entertains  one  opinion  and  IMr. 
Pearce  another ;  the  scales  are  even  balanced,   and  he  must 
decide.     Mr.  Pearce  who  was  to  my  knowledge  bred  a  lawyer, 
and  practised  a  considerable  time,  produced  several  authori- 
ties, particularly  the  Mill's  frigate,  as  the  Magna  Charta  of 
the  lav.'s  of  insurailce.     But,  says  Mr.  Haslett,   like  a   very 
honorable  man,  I  wish   to  decide  honestly  ;  he   goes  home, 
pores  over  Park  on  insurance,  and  after  deliberating,  writes 
two  letters  ;  one  of  the  letters  is   sent  to  Mr.  Henry,  and    a 
similar  one  to  Mr,  Pearce  ;   here  he  states  the  principles  on 
which  he   goes.     After   all  this  consideration   and   reflection 
Mr.  Haslett  makes  up  his  mind  with  as  much  attention  as  if 
he  had  been  a   counsellor  and  received  a  fee   for  so  doing, 
and  informs  the  referees  of  it  ;  Mr.  Henry  and  Mr,  Haslett 
draw  up  the  award,  and  state  his  being  appointed  umpire  by- 
consent  of  parties— I  will  read  the  award,  "  We  th^  subscn- 
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bers,  (William  Haslett,  being  appointed  by  Messrs.  Henrjr 

and  Pearce)  afcer  a  full  and  fair  investigation  of  tr.e  bubject — . 

do   award  for  the  plaintiff  in   the  above  case,  four   hundred 

and  ninety  dollars,  with  interest. 

HUGH  HENUY, 
WILLIAM  H  Ah  LETT." 

Now,  may  it  please  this  honorable  Court,  we  will  pause  at 
this  stage  of  the  business.  1  admit  that  if  the  rule  of  refer- 
ence had  been  entered  agreably  to  tl'is  first  agreement,  tliere 
could  have  been  no  appearance  of  authority  to  choose  an  um- 
pire ;  but  I  contend  ti.at  Mr.  Bayard  should  not  have  men- 
tioned to  the  referees,  to  choose  an  umpire;  that  he  should  not 
have  acted  before  them.  What  could  be  the  decision  of  t'.  is 
Court  on  the  case  of  Messrs.  Pettit  and  Bayard  and  Mr.  Pass- 
more  ;  let  me  appeal  to  your  plain  common  sense,  to  your 
native  integrity  and  honest  judgments.  Was  there  any  tiung 
reduced  to  writing  that  authorised  this  proceeding  ?  Words 
may  mean  any  thing,  but  actions  speak  fairly  and  loudly  the 
intention  of  the  party.  There  was  Mr.  Bayard  disputing  the 
case  with  the  pluintiiT,  and  after  a  decision  objects  to  the  au- 
thority of  the  umpire.  "  Look  at  the  rule  ;  it  is  all  wrong ; 
this  man  has  no  right  to  decide  ;  look  at  the  rule  of  reference ; 
I  did  not  choose  an  umpire."  *'  W\:ll  but  did  not  you  pro- 
pose the  choice  of,  and  act  before  the  umpire  ?"  "  But  look 
at  the  record,  see  whether  in  all  my  agreement  you  can  find 
an  umpire  ?  My  agreement  is  to  be  tested  by  the  record,  not 
by  my  actions. 


}> 


I  agree  with  my  learned  friend,  that  the  Court  are  only 
answerable  for  the  case  as  it  appeared  before  them.  But  I 
say,  with  this  evidence  staring  tnem  in  the  face,  Avhat  should, 
a  Court  of  equity  have  done  i  Wny  they  should  have  said, 
here  is  your  meeting  the  referees  with  the  umpire  ;  from  thia 
it  appears  you  might  have  consented  to  the  measure,  and 
consent  takes  away  error.  Let  us  see,  the  learned  counsel 
has  produced  a  case  from  Dallas'  reports,  different  from 
this. 

Adjourned  'till  10  o'clock  to-morrow  morning. 


THURSDAY,  January  22,  1805. 

Mr.  Rodney,  in  continuation. 

"When  this  Court  adjourned  yesterday,  I  had  laid  my  hand* 
on  the  book  containing  the  case  cited  by  the  counsel  for  the 
defendants.    I  beg  kave  before  X  proceed  in  the  discussion 
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of  the  case,  to  draw  the  attention  of  the  Senate  to  a  point 
which  I  have  ieit  a  considerable  way  behind  in  tiie  argu,- 
ment. 

The  Court  will  recollect  that  in  the  course  of  my  argument 
yesterday,  that  I  adverted  to  the  or'ginal  paper,  I  aci verted 
also  to  a  rule  whicn  I  thought  was  drawn  ior  the  puiposj  of 
carrying-  this  agreement  into  eiiect,  not  as  Mr.  Levy  said,  to 
give  body  and  form  to  the  agreement.  I  wouid  not  at  t^e 
peril  of  my  life,  knowingly  give  a  wrong  statement  of  this 
case.  But  even  ii  I  did  not  state  it  correctly,  I  ti.ink  taat 
every  mi  mber  of  the  Court,  that  the  learne  1  counsel  wili  be 
able  to  correct  me.  If  the  stateme.it  I  give  is  con-ect,  surely 
Mr.  Levy  must  have  adverted  to  this  agreement  to  cancel  the 
former,  and  yet,  on  the  face  of  that  paper,  it  appears,  th.it  it 
could  not  have  been  in  the  contemplation  oi:  Mr.  Levy  that  iMr. 
Bayard  and  the  otner  underwriters  shouid  si.;^'n  it.  Mr.  F  ass- 
more  received  advice  from  Mr.  Burd  or  one  of  his  clerks,  tnat 
as  the  agreement  was  not  signed  Dy  an  attorney,  it  v^/ouid  be 
necessary  to  obtain  the  signatuie  of  one  to  it,  beibre  it  could 
be  entered  iii  the  office , 

The  case  which  was  cited,  by  the  learned  counsel,  is  from 
[1  Dal.  Re/it.  293.  7\-tter  vs.  RafLecsnydtr.  See  Appendix, 
note,  L  3.]  Now  what  was  the  state  of  this  case.  Here 
the  parlies  agree  to  refer  to  three  men,  which  appears  was  a 
mistake  ;  disputed  if  only  two  of  the  referees  had  met,  when 
the  original  agreement  required  the  three  to  meet,  though  it 
does  not  follow  that  the  three  must  sign  the  report ;  if  two 
only  had  met,  and  the  third  attended  after  a  deci.iion,  ana  they 
had  refused  a  participaton,  then  there  would  have  been  some 
thing  equitable  in  the  objection.  This  case  is  very  nearly 
like  the  case  which  is  to  be  found  in  Addison's  Reports.  I 
shall  not  read  this  case,  as  I  do  not  wish  to  add  to  the  moun- 
tain of  authorities  already  he::ped  upon  you.  1  thinli.  tnere 
is  a  case  wnich  was  referred  to  four  or  five  times ;  its  sub- 
stance is  this  ;  one  of  the  referees  declined,  and  th:s  occirred 
after  the  rule  had  been  taken  out ;  the  one  w:io  dri  not  a.^ree, 
r  fused  to  sign  the  report ;  when  that  report  was  returned 
into  the  office,  objections  were  made  to  its  validity  ;  the  ;  ourt 
held  it  to  be  good,  although  the  agreement  had  been  deviated 
from,  as  the  party  objecting  had  acted  before  the  referee. 
Here  is  a  question,  whether  an  agreement  in  writing  or  the 
solemn  and  voluntary  acts  of  a  man  are  the  strongest  evidence. 

I  know  not  the  use  of  writing,  unless  it  be  to  bind  the  par- 
ties ;  but  if  they  agree  to  deviate  in  a  particular  part  from 
the  provisions  of  an  agreement,  tie  act  of  agreeing  destroys 
the  effect  of  that  point  of  tiic  wnLia^.    This  award  is  returned 
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to  the  Court ;  and  I  should  consider  it,  by  the  actions  of 
Mr.  Bayard,  and  his  assent  expressed  by  his  proposing  the 
choosing  of  an  umpire,  as  obhgatory  on  him.  Some  time 
after,  this  report  is  filed  in  the  office  of  the  prothonotary  ;  in 
a  short  time  after  it  was  filed,  I  believe  the  next  day,  Mr. 
Passmore  gets  a  transcript  of  the  award  and  goes  to  the  office 
of  the  insurance  broker,  Mr.  Shoemaker,  to  have  an  order 
drawn  for  the  payment  of  their  respective  sums  ;  he  it  ap- 
pears has  been  blamed  for  not  seeking  to  encrease  tiie  diffi- 
culties of  the  dispute.  The  Senate  will  please  to  carry  this 
fact  in  their  recollection ;  that  the  other  underwriters  agreed 
that  the  original  referees,  in  case  they  did  not  agree  should 
choose  an  umpire.  Will  M-e  then  say,  v/ill  any  one  think 
that  it  was  likely  that  he  should  go  first  to  Pettit  and  Bay- 
ard ;  he  was  apprehensive  that  if  any  of  the  underwriters 
should  be  disposed  to  cavil  at  the  award  it  probably  would 
be  Fettit  and  Bayard,  he  went  first  to  those  Avho  were  most 
likely  to  pay,  not  cnly  to  secui'e  his  own  interest,  but  he  also 
might  reasonably  expect  that  the  example  of  the  other  under- 
writers in  signing  the  order,  would  operate  as  an  inducement 
en  the  minds  of  Mes^srs.  Pettit  and  Bayard.  It  is  a  common^ 
case  that  occurs  every  day.  If  any  man  sustains  a  loss  on  a 
case  of  underwriting,  some  pay  immediately  and  otheis  will 
iiot  pay  until  compelled  by  due  course  of  law.  Had  not 
Lyle  the  power  to  say,  I  will  not  pay  till  I  see  Pettit  and 
Bayard's  names  to  the  order.  But  he  relied  on  the  insurance 
broker  ;  so  there  was  no  fault  on  the  part  of  Mr.  Passmore, 
If  the  insurance  broker,  equally  the  agent  of  both  parties, 
drev/  the  papers,  he  must  have  done  it  from  an  expectation 
that  the  award  would  not  be  questioned,  for  every  body  that 
saw  it  readily  gave  credit  to  it.  It  appears  that  the  money 
was  paid  by  those  people  and  yet  Messrs.  Pettit  and  Bayard 
refused. 

Let  me  now  draw  the  attention  of  the  Senate  to  the  original, 
propositions,  I  mentioned  some  time  since. 

First.  Whether  the  Court  had  any  power  by  law  and  by 
the  constitution,  to  act  as  they  had  done,  and  had  not  made 
themselves  the  objects  of  an  impeachment  ? 

Second.  Whether  it  be  such  a  misdemeanor  as  to  autho- 
■rise  an  impeachment  ?  ' 

I  shall  contend  that  they  were  guilty  of  a  misdemeanor  in 
office.  I  know  that  in  doing  this  I  shall  have  to  examine 
into  the  conduct  of  high  and  dignified  characters  for  whom 
I  entertain  great  respect ;  particularly  of  one  whose  memory 
shall  be  ever  dear  to  me,  while  a  sense  of  gratitude  remains 
%vithin  the  unbroken  urn  of  my  heart. 
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My  honorable  and  worthy  friend  'vvill  recollect  that  Lord 
]Mansfield,  one  of  the  greatest  himinaries  of  the  law  that  ever 
came  on  the  bench,  succeeded  in  estublis'iinsi,-  what  many 
consider  a  clirect  innovation  of  the  law  on  libels.  There  were 
many  independent  men  of  the  bar,  at  the  head  of  whom  was 
IMr.  Erskine  v/ho  opposed  the  torrent,  but  without  effect.  The 
dean  of  St.  Asaph,  brother-in-law  of  the  celebrated  Sir  William 
Jones,  was  indicted  and  punished  for  publishing  in  Wales, 
what  Jones  had  published  in  England.  On  that  occasion  Mr. 
Erskine  had  to  contend  with  Mr.  Buller  ;  who  told  him  he 
had  nothing  to  do  with  the  law,  he  must  confine  himself  to  the 
fact  of  publication  ;  and  he  told  the  jury  if  the  fact  of  pub- 
lication is  proved  or  acknov>ledg-ed  you  must  say  guilty,  and 
if  guilty  the  Court  will  determine  the  point  of  law.  Although 
gentlemen  may  be  surprised  to  liear  the  liberty  of  the  press 
being  restricted  in  tlc<;  country,  yet  in  Europe,  and  particu- 
larly in  England,  it  is  a  knov>'n  maxim,  "  that  the  greater  the 
truth  the  greater  the  libel."  Though  the  man  may  be  able 
to  prove  the  truth  of  his  assertion  it  does  not  avail  him  ;  nay 
it  encreases  the  offence.  Mr.  Erskine  resisted  this  doctrine, 
of  allowing  the  jury  only  to  determine  the  fact  and  not  the 
law;  but  was  overruled.  W^hen  the  jury  returned  into  Court 
they  pronounced  a  verdict  of  acquittal  on  the  laAV  ;  Bullei* 
said,  we  cannot  receive  that  verdict.  I  believe  there  was  a 
kind  of  compromise  entered  into  between  the  bar  and  judge 
Buller.  When  this  cause  came  before  Lord  Mansfield,  who 
had  come  up  to  the  King's  Bench,  Mr.  Erskine  moved  for  a 
new  trial,  but  Lord  Mansfield  confirmed  the  decision.  The 
Earl  of  Cambden  resisted  this  innovation.  It  was  not  lonp* 
after  this  doctrine  had  received  the  countenance  of  the  Court 
and  bar,  that  Mr.  Fox  brought  into  the  House  of  Commons 
his  famous  "  Libel  Bill,"  which  passed  and  was  sent  to  the 
House  of  Lords,  but  the  bench  of  judges  were  opposed  to  a 
bill  of  that  description  ;  yet,  notwithstanding  their  opposition 
it  was  passed,  and  received  the  royal  assent.  Let  us  now 
advert  to  what  Mr.  Erskine  says,  in  his  defence  of  Paine, 
•who  was  prosecuted  for  publishing  "  The  Rights  of  Man.*' 
See  trial  of  Thomas  Paine. 

But,  sir,  there  is  another  case  which  bears  more  particu- 
larly on  the  present  case  than  that.  I  allude  to  the  writs  which 
were  placed  in  the  power  of  the  Privy  Council,  known  more 
particularly  by  the  name  of  general  warrants.  These  had  been 
issued  by  the  minister  on  general  occasions  time  out  of  mind, 
and  continued  to  be  followed  in  1688,  so  that  even  that  xra  of 
British  history,  the  revolution,  did  not  put  an  end  to  the  prac- 
tice, nor  was  its  legality  questioned,  until  the  case  of  Mr. 
Wilkes,  the  writer  of  the  North  Briton,  occurred  ;  when  Lord 
Halifix  then  the  premier,  issued  a  general  warrant  for  the 
purpose  of  arresting  the  printer  and  publisher ;  this  was  done, 
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and  afterwards  the  printer  and  publisher  broueht  an  action 
ae:ainst  ti.e  persoiiS  who  had  ai-ested  them,  which  was  tried 
before  J.ord  IMarxsfield,  and  who  ^are  a  decision  in  favor  of 
the  proscctitovs  :  And  Lord  Cambden  gave  his  sentiments 
asain&t  these  innovations  ;  for  the  last  time  he  appeared  in 
Farii-^nient  was  in  order  to  oppose  the  Court-doctrine  in  this 
case  and  in  the  case  of  libels  generally.  With  this  statement 
let  n  e  call  the  attention  of  the  (  ourt  to  the  cabe  itself. 
1  Elucfcston,:'s  Rc'ortf.y  555.  Here  the  Court  will  see  that 
I  have  a  case  before  my  eyes,  in  w'  ich  it  was  decided  that 
issuing  these  warrants  was  an  illegal  practice  ;  this  decision 
is  supported  by  the  opin  on  of  one  of  the  judges,  judge  Yeates, 
a  sound  lawyer  and  an  upright  judge,  who  has  said,  that  if 
the  practice  had  existed  from  the  foundation  of  Rome  itself, 
the  precedent  would  not  be  good. 

T  am  very  certain  that,  prior  to  the  revolution,  the  learned 
counsel  for  the  defendants  has  not  shewn  one  instance  of  the 
Court's  exercising  the  power  of  issuing  attachments  for  con- 
structive contempts.  One  ground  upon  which  they  rely  is, 
that  the  Courts  of  just  ce  inherently  possess  tliis  right,  and 
that  without  this  right  it  is  impossible  they  can  exist.  If 
this  power  is  necessary  to  their  existence,  it  must  be  inherent, 
upon  the  pnnciples  of  the  constitut  on,  ai.d  delegated  to  them 
by  that  instrument.  If  the  constitution  irave  that  power  when 
it  erected  the  Courts  of  justice,  or  if  by  that  act  it  gave  them 
that  power,  then  the  legislature  have  no  power  over  it.  This 
is  certainly  a  very  important  point,  and  if  conceded,  would 
sanction  a  doctrine  dangerous  if  not  destructive  to  the  liberty 
of  the  citizen,  and  I  trust  the  legislature  of  Pennsylvania  will 
jiever  consent  to  establish  it. 

The  case  now  under  discussion,  is  a  case  of  a  criminal  na- 
ture, and  not  in  the  least  resembling  the  process  of  attach- 
ment after  subpoena  ;  this  does  not  depend  upon  a  solitary 
case  in  chief-justice  Einsey,  for  such  has  been  the  practice 
to  issue  attachm.ents  to  compel  the  attendance  of  witnesses 
time  immemorial.  It  does  not  depend  on  the  process  of  giv- 
ing notice  in  the  nature  of  attachments  for  not  issuing  an 
av^ard.  This  Court  must  not  suffer  themselves  to  be  led 
away  by  the  raere  sound  of  terms,  as  many  words  mean  one 
thing  and  seem  to  express  another.  A  person  not  resident, 
upon  a  foreign  attachment  issuing  against  h  m,  his  property 
may  be  seized  and  disposed  of  without  any  civil  process.  There- 
fore the  process  of  attuchment  for  contempt  is  not  a  civil, 
but  a  criminal  case,  and  nothing  more  or  less  than  a  case 
of  a  libel.  But  the  gentleman  has  not  produced  a  solitary 
instance  to  shew  that  attachments  for  libels  are  warranted  by 
any  act  of  assembly. 
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Tlir  ^ent'emaTi  asserts  that  this  doctrine  of  attcichmetit  Is 
authorised  by  the  constitution.     I  venture  to  asosrt  lliat  it  is 
iiot  ;  f'^r  in  case  the  po\ver  was  either  conferred  by  the  con- 
stitution or  lav.s,  or  conceded  by  tliis  Court,   in  the   extent 
contended  for,  it  would  ^o  to  destroy  the  freedom  of  the  press 
and  shackle   the  liberty    of   opinion  ;    and  might   ultimately 
lead  to  a    greater  assumption    ot   power    than  was   forruerly 
vested  in  that  dreadful  engine   of  despotism,  a  Court  of  Star 
Chamber.      !'4    BUickf:ro:ic. — See  jippeiidix.']     The  gentleman 
says  this  v-rit  is   to  be    looked  on   rather  as  a  civil  process, 
and  though  caiTied  on  in  the   name   cf  the  king   is  for   the 
benefit  of  the  injured  individual  ;  he  might  as  well  'say  that 
a  common  ca/.ias  could  take  effect  upon  a  freehold,     [reads] 
If  it  were  a   criminal  case    a  general    act   of  pardon  wou'cl 
discharge   the  person  ;  but  the  act  of  pardon   does   not    re- 
lieve the  contempt  of  Court  as  to  technical  import,   [reads] 
It  appears  then  t  lat  this  puhiication  must  be  about  a  cause 
ti;ert  depending   in  judgment,  according  to  the  statement  of 
the  counsel   for  the   respondents,  and    according  to  the   im- 
pression  on    their   m-inds,  and  my   idea   of  the  hennsylvania 
practice  of  contempts,     [reads]     According  to  this   book,  it 
being  the  privilege  of  the  accused  to  ask  for   interrogatories, 
it  is  the   duty  of  the  prosecutor  to   offer  them   in  the  nature 
of  a    charge       In    the   fourth    volume    Irish    term    reports^ 
Lord    t  Isford  undertakes  to  state   the   doctrine   differently  ; 
but  we    vs'iil  agree  that  the  I'uies  of  practir.e  in  these  Courts 
are  such  as  are  htid  i  own  by  the  learned  counsel  for  the  res- 
pondents.    Now  what  kind  of  a  trial  is  this,  to  be  had   in  a 
case  merely  ciimin  1  ?    Here  is  a  case  against  a  free  citizen, 
of  a  free  soil,  brought   forward  on  the  fx  *:arte  affidavit  of  a 
man  who  may  be  heated  by  passion  and  feel  himself  interested 
in  the  prosecution.     He  is  not  confronted  with  his  accuser, 
face   to  face  ;  'tis  true  he  may  swear  to  the  contrary,   at  the 
risk  of  being  per;ured  ;  but  if  he  does  not,  he  must   be  con- 
vi^^ted.     These  tx  fiai'te  afiidavits  are  sworn  to  by  an  interested 
individual,  and   whose  face  is  never   confronted   with  that  of 
the  accused  party,  and  if  it  was  it  would  be  of  no  use  to  him— . 
it   would   be   no    better   than    a  picture.     Well,    if  sufficient 
ground  apnea's  to  suppose  a  contempt  has  been   committed, 
tne  attachment  issues — What  must  the  accused  party  do  ? — 
ali  that  he  can  do  or  say  is,  "  I'll  have   interrogatories   put 
to  me  ;"  there  is  no   other   way  by  which  he  can   exculpate 
himself,  than  on  oath  ;  and  then  if  he    can   swear   stronger 
than  those  who  have   sv/ore  before  and  deny  all  the   chargesj 
and  does  so,  then  he  is  acquitted. 

Mr.  DALLAS.  My  learned  friend  is  so  much  mistaken 
in  the  practice  of  Pennsylvania,  that  I  am  obliged  to  beg  th© 
indulgence  of  the  Court  while   I  explain.     Upon  the  rule  t» 
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Sihew  cause  being"  Tnoved  for,  the  affidavit  of  the  prosecutor 
is  filed  ;  but  upon  the  return  of  that  rule,  the  ex  I'.arte  affi- 
davit must  be  made  in  open  Court,  in  presence  of  the  party 
accused,  and  proof  must  be  made  face  to  face,  but  if  he 
does  not  require  such  examination,  or  confesses  the  con- 
tempt, there  is  no  necessity  for  such  confrontation.  The 
learned  gentleman  is  totally  mistaken  with  regard  to  the  prac- 
tice ;  for  upon  the  return  of  the  rule  he  has  as  much  of  the 
benefit  of  examining  witnesses  face  to  face  as  if  he  was  tried 
before  a  jury. 

Mr.  RODNEY.  I  am  very  much  oblic;ed  to  the  eentle- 
man  for  correcting  me  ;  and  really  it  was  not  wonderfid  tiiat 
I  should,  from  hearing  the  gi*eat  variety  of  cases,  be  mistaken. 
But  still  by  the  practice  as  stated  by  the  learned  counsel, 
the  party  is  robbed  of  that  armor  with  which  the  law  encir- 
cles every  man  ;  in  common  cases  he  has  the  benefit  of  a 
hearing  on  the  cas.e  by  a  grand  jury,  and  when  he  cornes  on  his 
trial  he  has  a  further  benefit  of  a  petit  jury,  and  even  if  a 
grand  jury  had  cognizance  of  the  case  and  we:e  to  return 
the  bill  a  true  bill,  it  is  uncertain  if  the  pettit  jury  would 
convict  him  of  it ;  but  in  this  case  he  is  stripped  of  his  buck- 
ler and  his  shield.  Here  let  me  remark  that  if  the  consti- 
tution grants  this  power  to  the  Courts,  there  must  be  an  ex- 
ception or  reservation  in  its  favor,  and  it  is  the  duty  of  the 
opposing  counsel  to  lay  their  hands  to  the  laboring  oar  and 
point  it  out ;  they  must  establish  that  tliis  is  a  case  in  which 
the  party  is  not  entitled  to  a  trial  by  jury.  But  let  me 
return  to  my  argument,  and  see  whether  the  Courts  possess 
this  right  inherently.  I  recollect  that  when  the  sedition  law 
was  brought  forward,  the  burden  of  the  song  was  that  the 
government  could  not  possibly  go  on,  and  that  they  could 
not  exist,  where  they  did  not  restrain  the  numerous  publica- 
tions. To  be  sure  when  the  opponents  to  that  law  stated 
that  it  was  abridging  if  not  destroying  the  liberty  of  the  press; 
the  friends  of  the  bill  said  they  were  not  going  to  abridge 
the  freedom  of  the  press,  but  merely  to  check  its  licentious- 
ness ;  and  argued,  that  by  punishing  the  licentiousness  they 
Avould  preserve  the  liberty  of  the  press.  These  arguments 
were  but  too  successful,  for  the  bill  was  passed,  and  I  be- 
lieve the  paper-walls  with  which  the  then  administration  had 
entrenched  themselves,  was  the  instrument  of  their  destruc- 
tion. Yet,  notwithstanding  all  this  unbridled  licentiousness 
of  the  press,  have  we  seen  another  administration  of  the 
government  going  on  extremely  well  without  this  law  ;  and 
this  mode  of  reasoning  will  apply  to  the  doctrine  of  contempts. 
The  sedition  law  which  then  passed,  we  will  say  was  not 
carried  by  the  unanimous  voice  of  Congress,  but  it  certainly 
ivas  passed  by  a  large   majority  of  the  representatives  of  the 
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free  citizens ;  we  •will  grant  it  was  inconsistent  witli  the  let- 
ter and  spirit  of  the  constitution — that  it  was  a  violation  of 
the  constitution.  But,  sir,  if  the  Courts  of  justice  cannot 
exist  in  Pennsylvania  without  this  power,  how  comes  it  they 
can  exist  elsewhere,  without  ever  claiming  its  exercise.  I 
believe  the  constitution  of  Delaware  is  nearly  similar  to  that 
of  Pennsylvania  ;  there  are  a  number  of  trials,  some  of  a 
political  nature,  in  which  the  press  has  teemed  with  invec- 
tive, and  yet  I  never  heard  of  a  proceeding  of  this  nature  ; 
I  recollect  well  once  being  consulted  on  a  case  of  this  kind, 
in  order  to  bring,  the  party  before  the  Court ;  but,  I  am  only 
expressing  my  honest  sentiments,  when  I  say,  that  I  really 
thought  that  such  a  proceeding  coald  not  be  warranted. 
The  learned  counsel  has  I'eferrcd  to  the  State  of  Connecticut; 
I  believe  Connecticut  must  have  as  much  of  the  common 
law,  as  any  State  in  the  Union  ;  and  their  constitution,  if  it 
may  be  so  called,  is  the  oldest  of  any  of  the  States,  as  they 
arc  still  governed  by  their  original  charter.  Of  the  organi- 
zation and  powers  of  their  Courts,  Mr.  Swift  treats  in  his 
Connecticut  Laws.  [2  -vol.  374.]  Now  the  Courts  in  Con- 
necticut have  existed  as  long  as  those  in  Pennsylvania  ;  and 
if  they  cannot  exist  here  without  this  pov^er,  as  we  v."ere  told 
by  the  learned  cotmsel,  how  can  they  exist  in  other  States. 
What  must  be  matter  of  surprise,  is  that  I  believe  the 
gentleman,  notwithstanding  his  diligence  and  his  having  scru- 
tinized the  law  library,  and  ransacked  and  rummaged  the 
volumes,  and  perhaps  turned  them  over  leaf  by  leaf,  yet  hs 
has  not  I  believe,  produced  a  single  instance  in  which  a  per- 
son has  been  proceeded  against  for  merely  v/riting.  Nay, 
further,  I  believe  the  gentleman,  within  the  last  half  centu- 
ry, cannot  produce  even  a  law  case  from  Burrows  or  any 
other  elementary  writer,  in  which  a  party  prosecuted  for 
writing  is  not  entitled  to  a  trial  by  jury.  I  well  recollect 
that  Mr.  Erskine  remarks,  how  "  the  press  teemed  vvith 
libels  of  Thomas  Paine,  amidst  all  the  blaze  of  popular  re- 
sentment he  said."  Your  Lordship  knows  that  I  would 
not  have  attempted  to  get  you  to  postpone  this  trial  for 
one  moment,  but  your  Lordship  well  knov/s  that  without  a 
trial  by  jury,  having  the  great  stake  of  personal  liberty  at 
hazard,  being  had  by  an  impartial  and  unbiassed  jury,  the 
whole  proceeding  is  nothing  more  than  a  solemn  mockery 
of  one  of  our  most  inestimable  privileges."  Even  in  the 
House  of  Commons,  and  we  are  told  that  such  is  the  capa- 
cious grasp  of  privilege  of  that  body,  that  no  judicial  pow- 
er dare  call  it  into  question,  and  no  subject  dare  enquire  into 
it.  The  case  was  this  ;  a  pamphlet  was  v/ritten  against  the 
House  of  Commons,  before  which  body  Warren  Hastings 
was  impeached,  and  it  related  to  his  case.  Did  the  House 
of  Commons  immediately  issue  an  attachment  and  punish  the 
libeller  for  a  contempt  I    No,     They  directed  the  Attorney 
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General  to  prosecute  him,  which  he  did  ;  and  as  Mr.  Erskinc 
observes,  it  was  ibr  the  single  object  of  arrestiii;^  the  ^.v.blic 
opinion  and  to  keep  the  matter  hi  susjjence  ;  and  on  the  trial 
the  jury  acquitted  Stockdale,  the  printer,  wi;o  if  he  had  beea 
br.ught  before  the  Comi-nons,  would  not  have  been  acquitteci  ; 
I  do  say,  that  if  he  had  been  brought  before  them  lie  v/ouid 
have  been  instantaneously  convict-d.  Therefore  we  have 
seen  even  the  British  House  of  Commons  reUnquish  proceed- 
ing in  a  sunimany  way  ;  they  gave  Ijim  a  tiiah  and  did  not  stiip 
him  of  the  necessary  security  of  a  iiial  by  juiy. 

While  I  am  on  this  sub'ect,  let  ir.e  remark  that  T  do  rot  ap- 
prehend that  danger  frtmi  newspaper  pnbiK.-LiOi,s  wiith  the 
learned  counsel  for  the  respondents  appjurs  to  do.  Jicre 
was  a  case  directed  by  the  House  of  Coaimons  to  be  pi  exe- 
cuted by  indictment,  under  the  weight  of  autiiority  ot  unde- 
fined privilege.  The  rrench  revolution  had  given  birth  to 
numerous  societies  ;  these  associations  excited  suspicion  ai 
the  government,  and  lest  England  sliouid  become  the  theatre 
of  the  bloody  scenes  Avhich  they  saw  were  then  acting  in 
France,  they  endeavoured  to  trace  cut  with  all  their  spies  and 
informers,  the  cbiect  and  leac'eis  of  these  societies;  the 
minister  broyght  the  business  belbrc  the  House  of.  ommons, 
who  appointed  a  secret  committee.  An  elaborate  report  was 
afterwards  published  in  which  the  parties  were  in  fact  pre- 
judged. Their  views  were  declared  to  be  hostile  to  the  coun- 
try and  the  life  of  the  lung.  That  report  was  in  the  hands 
of  every  body  ;  but  with  all  the  prejudice  that  it  was  inteiul- 
ed  to  promote  ;  the  parties  charged  were  cleared  by  a  special 
tribunal  appointed  to  try  them.  They  were  acquitted  not- 
withstanding all  the  influence  of  the  House  of  Lords  and 
House  of  Commons  being  exerted  against  them.  When 
Hardy  and  Home  Tooke  came  before  the  jury,  the  jury- 
were  not  to  be  led  away  by  ministerial  or  legislative  infiu- 
ence  ;  I  believe  they  first  acquitted  Mr.  Hardy,  then  iMr. 
Home  Tooke.  The  trials  of  i  helwal  and  the  others  Avere 
given  up.  Here  we  preceive  that  the  danger  from  publica- 
tions is  not  so  great  as  the  gentleman  imagines.  I  beg  not 
to  be  considered  as  standing  up  as  the  champion  of  libeilers  ; 
I  have  myself  felt  their  shafts,  but  they  have  never  given 
me  a  pang.  I  have  consigned  them  and  their  libels  to  their 
merited  contempt. 

This  danger  then,  is  not  to  be  apprehended  so  much  as 
my  learned  friend  the  counsel  for  the  respondents,  has  inti- 
mated ;  for  I  believe  it  had  no  effect  in  the  case  of  Fries  ; 
it  is  true  he  was  condemned,  but  if  the  paper  had  not  been 
published,  he  would  have  been  condemned,  for  I  do  not  sup- 
pose that  any  thinij  appeared  in  ths  publication  that  coul^ 
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-have  weighed  a  feather  in  the  scale,  either  vitli  the  Cotirt* 
the  jury  or  the  ccurisel.  It  is  a  very  specious  and  plausible  ' 
.r.iode  of  reasoning  Avhen  they  tell  you  that  Courts  cannot 
exist  without  this  summary  authority.  A\  iil  this  Court  sanc- 
tion such  a  mode  of  reasoning-,  -when  it  does  not  ari-e  ftoiu 
loa;icai  poverty,  or  ethical  penury  ?  To  s^y  that  oecau^e  they 
are  a  Court  they  must  possess  this  'power,  is  arguing,  to  use 
the  expression  of  my  learneo  friend,  in  a  circle  iiideed  If 
you  once  sanction  this  piinciple  tiiere  is  no  knowing  to  what 
extent  this  power  may  be  carried  ;  for  a  single  grain  of  gold, 
in  consequence  of  its  malialnnty  may  be  beaLen  out  to  a 
prodigious  surface  indeed  ;  and  upon  the  same  principle  this 
power  may  be  can  led  so  fcr  as  to  become  aangirous  to  the 
liberiies  and  rignts  of  the  people.  The  c-cntieman  himself 
h.-.s  certainly  produced  authority  enough  to  shew  the  dange;? 
of  sancuonuig  this  power  according  to  the  English  measure, 
Avhich  been  cut  out  for  answering  the  purposes  of  repressing 
the  ardor  of  freedom,  and  rendering  a  corrupt  government 
feared  though  it  may  no^  be  respected. 

But  while  I  am  on  this  subject  let  me  advert  to  one  case, 
in  the  Federal  Court,  and  that  is  the  case  where  Air.  Uuane 
v.'as  punished  in  this  Tnanner.  I  am  sure  Ihere  are  some 
points  in  this  case  on  which  others  '.vill  think  differently  from 
rnyself,  because  they  are  axioms  in  poiilies  ;  bnt  I  suppose 
tiiere  is  no  doubt  but  every  member  of  tius  Jourt  will  a;:;reej 
that  the  Senate  and  House  of  Representatives,  have  not  tiie 
right  to  pass  sedition  laws  ;  nay,  if  they  even  passed  one 
and  it  received  the  sanction  of  the  President,  it  is  vnthout 
authority  given  Ly  the  constitution.  Vv'e  will  suppose  tnis 
law  does  pass,  and  in  this  way,  notwitiiStanding  it  has  re- 
ceived the  sanction  of  the  legislative  and  executive  branches 
■of  the  e  overnment,  it  will  not  be  agreeable  to  the  constitu- 
tion, and  of  course  not  the  law  of  the  land.  The  legislature 
have  no  power  over  libels.  You  attempt  to  derive  tnis  power 
from  the  principle  of  its  being  inherent  in  the  legislature  ; 
notwithstanding  this  you  let  us  have  a  giand  jury  and  a  petit 
jury  in  all  cases.  But  we  say  you  have  no  ri  ;ht  to  pass 
this  law  ;  the  constitution  gives  you  no  po",ver  to  do  it  ;  yet 
the  gentleman  will  say  that  the  Court  have  tliis  power  of 
punishing  constructive  contempts  in  a  summary  way,  inher- 
ently— that  it  is  an  indispensable  appendage.  The  combina- 
tion of  the  legislative,  executive  an. I  judicial  branches  of 
government ;  ail  these  powers  combined  couid  not  punish  in 
a  summary  manner ;  for  in  cases  of  libel,  a  m::n  is  enttled 
to  the  privilege  of  his  trial  by  jury.  You  may  call  it  a  con- 
tempt, call  it  an  offence  of  wh.atever  name  you  please  it  is 
no  matter  ;  if  it  is  a  libel  you  cunnot  proceed  in  this  sum* 
laary  way.     U  is  trus  you  say   iiiat  t.n;  Coa^ress  have  jiiA 
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power  to  pass  sedation  laws,  and  if  they  do,  it  is  a  violation  of 
the  constitution  ;  but  yet  when  the  Court  proceeded  in  this 
•way  it  was  all  constitutional.  I  think  I  may  venture  to  say 
that  the  legislature,  that  the  united  force  of  the  government 
cannot  punish  in  this  summary  way  ;  and  if  so  the  inference 
ir.ust  follow  as  necessary  as  any  corollary  demonstrated  from 
a  principle  in  Euclid,  that  any  single  branch  cannot  have 
the  power  of  exercising  this  summary  process.  How  did  the 
judges  of  the  district  Court  get  over  this  ?  Sir,  I  will  not 
read  the  arguments  in  this  case.  They  are  lengthy.  Per*- 
niit  me  to  observe  to  you  that  some  judges  although  they 
been  honored  with  the  ermine,  have  also  been  clothed  with 
some  of  that  spirit,  which  vmfortunately  does  occur  in  some 
cases,  of  a  party  nature  ;  wc  can  see  v/hcn  their  authority  is 
C'l  lied  into  question  how  easily  they  get  over  objections.  See 
li  allaci's  Reports^  fwge  98.  When  their  power  is  questioned 
V'c  find  they  appeal  to  the  act  of  Congress  ;  but  what  if  Con- 
gress have  not  the  right  by  the  constitution  to  vest  such 
powers  in  the  Courts  ?  and  I  believe  they  cannot  shevf  me  a 
part  of  the  constitution  where  those  principles  are  recogniz- 
ed. They  can  only  answer  that  they  find  themselves  in  pos- 
session of  the  power,  and  ought  to  possess  it  by  inference., 
The  chief  judge  of  the  district  Court  I  am  personally  ac- 
quainted with.  He  is  a  gentleman  of  the  most  am.iable  man- 
ners ;  but,  sir,  Mr.  Tilghman  may  have  been  mistaken  as 
ether  men  have  been.  You  perceive,  sir,  how  readily  the 
Court  applies  to  the  act  of  Congress,  and  how  zealously  thef 
huiii.  for  authority.  But  they  never  look  into  the  constitution, 
T  ruth,  sir,  requires  no  labour.  The  step  is  plain  and  regu- 
lar. But  error  can  hop,  and  skip  and  hop  upon  assertion, 
wliich  it  pleases  to  call  conclusion.  My  opinion  is  that  the 
Supreme  Court  of  Pennsylvania  have  no  authority  by  the  con- 
st tution,  or  any  constitutional  law  to  exercise  the  power  con- 
tended for.  The  gentlemen  think  otherwise,  and  believe  the 
Court  to  be  possessed  not  only  of  this  but  of  all  other  pow- 
ers. If  however  my  conclusion  is  correct,  the  fabrick  I  think 
I  have  raised  to  this  cause  can't  possibly  be  demolished. 
I  proceed  to  another  ground  which  is  that  of  the  common 
law,  as  it  is  said  they  possess  this  power  from  the  comroon 
law  ;  but  I  shall  not  enter  into  a  disquisition  as  to  the  origin 
or  nature  of  society  ;  I  shall  not  enquire  whether  William 
Penn  expected  to  find  a  Solcn  or  Lycurgus,  who  had  a  sysr- 
tem  of  laws  prepared  for  him,  nor  as  Cortes  Avith  the  Mexi- 
cans to  find  a  Montesuma  and  an   organized  city. 

I  shall  not  contest  the  practice  of  Pennsylvania,  except  as 
to  this  case,  and  the  extention  of  the  common  law.  I  can- 
not consider  the  common  law  as  a  system  so  perfect  as  not 
to  admit  of  amendmentj  nor  yet  CtUi  I  pronounce  the  eulo- 
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j^Pim  on  it  that  the  learned  counsel  for  the  respondents  ^a•^— 
for  I  think  that  the  shirt  of  Hercules  himself  would  net  bs 
vorse  to  the  people  than  a  full  suit  of  the  common  law  ;  I 
mean  tlie  common  law  with  all  the  feudal  reservations. 
[ilere  Mr.  Rodney  read  some  extiacts  from  the  case  of 
William  Blount,  to  shew  that  the  counsel  for  the  respon- 
dents, when  defending  Mr.  Blount,  before  the  Senate  ot  the 
United  States,  had  expressed  different  sentiments  from  those 
which  he  had  used  on  the  present  occasion,  relative  to  the 
distinctions  between  civil  and  criminal  proceedings.]  Many 
cases  have  been  cited  from  English  authorities  ;  I  do  not  wish 
to  say  a  word  against  the  administration  of  justice  in  England, 
but  I  cannot  subscribe  to  the  opinion  that  their  judiciary  is 
the  best  that  is  known  or  can  be  framed.  I  believe  that  in 
cases  between  man  and  man,  the  law  is  justly  administered, 
but  it  is  still  attended  with  great  expence.  I  do  believe  that 
as  it  relates  to  judicial  decisions  there  is  not  a  country  in  the 
world  where  more  intelligent  or  correct  opinions  are  to  be 
found.  We  are  told  by  Judge  Wilson  that  until  that  coun- 
try recognized  the  principle,  the  world  never  conceived  the 
idea  of  trial  by  jury,  and  it  was  some  time  before  the  peo- 
ple became  reconciled  to  it.  We  read  that  even  the  pene- 
trating mind  of  Locke,  had  viewed  it  through  a  glass,  and 
viewed  it  darkly.  I  believe,  though  the  judiciary  of  that 
country  is  in  an  improved  state,  yet  that  the  judiciary  of 
this  country,  as  to  the  cheapness,  is  preferable  to  that  of 
England,  and  that  still  greater  improvements  may  be  made, 
but  care  must  be  taken,  least  by  inadvertently  lopping  oft"  a 
useful  v/ith  a  useless  limb,  you  sap  the  whole  stock.  Let 
us  read  the  opinion  of  Mr.  Erskine's  case  of  Paine,  and  that 
of  a  clergyman  of  the  name  of  Capp,  a  worthy  pious  man. 
I  hope  I  shall  be  excused  for  reading  such  a  passage  as  tliis 
before  this  Court,  but  it  is  done  in  order  to  shew  that  the 
common  law  of  England  is  in  some  things  defective.  [Ca/i/i's 
Sermons,  118.]  As  it  relates  to  common  law  decisions  be- 
tween individuals,  there  are  may  precedents  which  are  the 
bulwark  of  our  security  and  of  the  wholesome  enjoyment 
of  liberty  ;  but  where  the  crown  and  subject  come  in  com- 
petition, I  must  say  decisions  often  take  place,  better  adapt- 
ed for  the  meridian  of  Great  Britain  than  for  the  latitude  of 
this  country,  and  as  they  relate  to  the  criminal  part  of  the 
law,  there  are  principles  established  and  pursued,  as  bloody 
almost  as  the  laws  of  Draco  himself.  I  did  not  expect  that 
the  learned  counsel  would  have  contended  generally  that  the 
doctrine  of  contempts  would  extend  to  this  country— 

Mr.  DALLAS.  In  the  whole  of  my  argument,  with  res- 
pect to  the  common  law,  I  stated  that  no  more  was  adopted 
than  was  necessary  and  applicable  to  the  circui^ftstancei  of 
fee  country, 
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?.Tn.  PvCDNEY.  So  I  iinderstcod  the  gcntlcn-^an,  in  the 
berinning,  but  he  has  seemed  to  vish  to  extend  it.  I  can 
find  a  case  in  the  common  law  of  England,  which  \va5  not 
adopted  in  this  country.  [4  Lla^kfst.  124.]  i^Kere  IVIr.  Rod- 
ney read  the  lav/  as  contnined  in  the  statute  33  Kenry  VIII. 
Which  declares  that  maliciously  striking  in  the  Icing's  prdace, 
\yhereby  blood  is  drawn,  is  punishable  by  perpetual  imprison- 
Tnent  and  fine  at  the  kin:^'3  p'easm-e,  and  also  with  loss  of 
the  ofiendei's  right  liand.]  This  is  certainly  a  case  punish- 
aLle  at  con  I n  on  law  in  England  in  this  way,  but  I  shculd  be 
vciv  sor;  V  ii  It  Siiouid*'ever  become  the  common  lav/ in  this 
Country.  If  the  gentlemen  are  not  willing  to  adopt  all  the 
common  law,  it  is  their  duty  and  not  ours  to  draw  the  line 
at  which  wf  are  to  stop.  There  are  other  cases  diii'crent 
from  this,  as  zxc  the  colours  of  a  changeable  sill:.  Let  them 
driw  the  line  and  tell  us  in  v/hat  cases  we  are  to  be  governed 
by  coiiimcn  k.w.  We  merely  state  that  the  Supreme  Ccnrt 
have  net  the  power  contendeo:  for.  The  gentlemen  have  re- 
scrteu  to  various  authorities  to  prove  that  they  have  the  pow- 
er V.' itli  res:,ect  to  the  discretion  which  the  gentleman  con- 
fends  the  Co'^'.it  are  entitled  to  exercise  in  cases  of  contempt, 
i  shall  retort  in  the  language  of  the  Earl  of  Camxbden,  "that 
the  discret-on  of  a  judge  is  the  law  of  tyrants — that  in  the 
Vc'T  best  is  oiten  defective — but  in  the  v.orst  'tis  vice  and 
felly."  It  may  be  repiiid,  that  it  is  a  legal  discretion,  on  the 
construction  of  a  point  of  law  ;  to  be  s\!re  I  have  no  cbjec- 
ticn  to  admit  that  they  possess  this  pov/er,  but  does  it  follow 
tV  it  it  mpy  not  be  abused  ;  it  is  as  liable  to  abuse  as  any 
<?ther  authority  vested  in  the  feeble  power  of  man.  One  of 
the  first  authorities  that  tlie  learned  counsel  has  produced  is 
4  hlack.^t.  283.  which  I  have  alrear'y  adverted  to  ;  and  I  think 
that  taking  it  for  granted,  that  the  doctrine  there  laid  down 
is  correct,  and  that  the  Courts  inherently  posse!-:s  srch  of  the 
ci-mracn  lav/  as  is  applicable  to  the  people,  yet  we  find  nothing 
fo  v/arrant  the  application  of  such  a  power  in  this  country. 
Here  we  have  no  necessity  for  such  an  extensive  <:iscretionary 
power  beirg  vested  in  the  judges.  Can  it  be  correct,  that 
in  e^erv  case  of  publication,  where  a  suit  is  pending,  and  a 
prosecution  for  a  contempt  is  instituted,  the  accused  party 
lYii'St  either  submit  to  a  pimishm.ent  limited  solely  by  the  dis- 
cretion of  O.e  Court,  or  sv/ear  positively  to  a  denial  of  the 
charccr  and  perhaps  periu'  e  himself.  These  are  the  substrata 
en  which  al!  this  power  is  bui't.  As  for  the  Chancery  books 
I  will  not  repeat  wiat  opinions  I  have  heard  and  en'ertain  of 
them.  There  was  one  authority  read  by  my  learned  friend, 
which  of  a  peculiar  nature  ;  I  will  turn  to  it,  in  order  to 
dall  the  attr.rticn  ol  the  Court  to  a  practice  different  from  the 
cJne  laid  dcwn  by  the  pentiemun.  [3  Ilawkin's,  272.  5^* 
4t-itnU.ix^  noic  L.  ^  u^c  5.] 
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I  turn  to  these  authorities  in  the  order  that  the  gentleman  has 
read  them,  because  they  will  shew,  as  this  author  explains  it,  that 
the  accused  must  deny  the  material  part  of  the  charge,  and  not,  as 
the  gentleman  expresses  it,  the  whole.     [2  Atkinfi^  p.  469. — The 
case  of  the  printer  of  the  Champion^  and  the  printer  of  the  St.  Jaines's 
Evening  Post.'] — fSee  Appendix.,  page   7,  note   G.)     Now  tliis 
court  will  perceive  that  this  was  taxing  them  Vith  turning  affida- 
vit-men, in  a  cause  which  was  then  pending  before  the  court. 
\_Reads.']     I  beg  the  court  to  recollect  the  observations  of  the 
lord  chancellor;  for  instance  now  he  states  there  are  three  dif- 
ferent kinds  of  contempts,  which  it  seems  are  to  be  distinguished 
by  the   court,  secundum  subjectam  materiam  ;  that  is,  according 
to  the  subject  matter  before  it ;  but  it  does  not  follow  that  it 
gives  to  the  judges  unbounded  privileges  in  their  judicial  capa- 
city.    The  distinction,  as  to  the  contempts,  may  hold  good  in 
that  country,  but  it  does  not  in  this  ;  because  here  the  liberties 
of  the  people  are  better  protected.     The  gentleman  will  tell  us 
that  there  may  be  a  contempt  of  court,  in  prejudicing  mankind 
against  persons  before  the  cause  is  heard.     That  any  thing,  what- 
ever, said  in  reference  to  a  cause,  is  a  contempt.     But  we  reply 
that  the  constitution  says,  that  the  press  shall  be  open,  and  that 
the  conduct  of  a  Judge  shall  be  open  to  examination  as  well  as 
any  other  officer.     It  is  only  when  you  'abuse  the  judge,  in  a 
cause  that  is  pending,  that  it  becomes  a  necessary  porter  in  the 
courts,  as  is  contended  for  by  the  gentleman,  to  punish  contempts 
in  a  summary  way.     {JReads?^     Here  the   chancellor  takes  this 
distinction,  that  unless  it  could  be  pi'oved  that  a  contempt  v/as 
meant  to  the  court ;  and  whether  it  referred  to  this  or  that  suitor, 
he  had  nothing  to  do  with  it,  if  it  only  referred  to  the  character 
of  the  man  independent  of  the  court.     \Reads?^     Why  now  he 
is  referring  to  the  cause  in  direct  terms  ;  he  is  referring  by  initi- 
als, and  it  certainly  could  not  naake  any  difference.     \_Rtads!\ 
This  seems  to  be  the  reason  for  making  the  decision  that  he  did. 
\ReadsP^     I  have  gone  tlumigh  the  leading  traits  of  this  affair; 
and  here  let  me  observe,  that  there  was  as  direct  an  inteiference 
Avith  the  court  as  possibly  could  be,  and  it  was  pointedly  calcu- 
lated to  prejudice  the  public  mind. 

But  how  can  this  apply  to  Mr.  Passmore's  case  ?  To  be  sure 
he  has  published  a  paper  which  I  do  not  justify  ;  it  was  a  paper 
which  I  apprehend  was  of  a  libellous  nature,  and  which  I  do  not 
wish  to  see  repeated  on  any  occasion  whatever.  Mr.  Bayard,  by 
the  constitution  and  laws,  might  have  had  him  indicted  for  a  libel, 
and  might  afterwards  have  brought  liis  civil  action  for  damages  ; 
here  were  two  remedies  that  he  could  have  pvu'sued.  Vv'ell,  sir, 
but  there  is  another  remedy,  if  the  gentleman's  doctrine  is  right, 
and  that  is  by  attachment ;  the  others  are  too  slow,  he  must 
have  instant  redress,  and  therefore  he  took  this  summary  way. 
You  have  heard  the  paper  read,  and  I  ask  this  honorable  court, 

Y2 
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whether,  Avithout  that  comment  on  the  text  which  the  learned 
counsel  has  made,  they  v/ould  have  known  that  it  referred  to  a 
cause  then  pendini^  before  the  court  ?  Mr.  Passmore  might 
have  intended  to  refer  to  the  suit,  but  if  he  did  not  use  initials,  it, 
cannot  be  constiiied  into  a  contempt.  Voluit  scd  non  dicit.  We 
■wished  to  do  so,  but  did  not  do  it.  I  ask  whether  any  one,  who 
will  pay  serious  attention  to  that  paper,  and  not  know  of  any 
action  pending  between  Mr.  Passmore  and  Pettit  and  Bayard, 
-ccTild  ever  have  thought  by  day,  or  dreamed  in  the  night,  that  it 
had  any  allusion  to  a  cause  between  Pettit  and  Bayard  and 
Thomas  Passmore  ?  What  is  there  in  the  paper  that  may  tend 
to  prejudice  the  court  ?  Yet  if  it  contams  nothing  of  that  kind, 
I  contend  tliat  it  was  no  contempt ;  for  the  paper,  on  the  face 
of  it,  must  have  something  either  insulting  to  the  judges,  to 
the  proceedings  of  the  court,  or  attempting  to  prejudice  them 
in  a  suit  then  pending.  I  further  contend,  that  the  people  who 
read  it,  Avithout  being  told  of  the  suit  between  Mr.  Passmore 
and  Mess!s.  Pettit  and  Bayard,  would  know  no  more  of  tlie  cir- 
cumstance than  if  it  was  in  Arabian,  Chaldean,  Hindoo,  San- 
sciit,  or  even  wrote  in  Hieroglyphics.  Notwithstanduig  all  tliis, 
it  does  contain  observations  against  two  amiable  and  respectable 
characters.  HoAvever  if  ISlr.  Bayard  hcvd  not  gone  to  Mr.  Kitch- 
en, nobody  ever  would  have  known  that  it  had  any  connection 
with  a  case  between  Mr.  Bayard  and  Mr.  Passmore.  Now  how 
does  this  square  with  the  case  of  the  printer  of  the  Champion, 
or  with  the  observations  of  the  learned  counsel  ?  Even  a  blind 
man  who  had  never  heard  of  the  transaction  could  as  readily 
have  discovered  that  it  alluded  to  an  action  between  the  parties, 
as  Mr.  Kitchen,  had  he  not  been  informed  of  the  circumstance. 
Mr.  Bayard  should  have  proceeded  in  any  different  way,  from 
the  one  he  did ;  he  could  not  have  considered  it  but  in  the  light 
of  a  common  case  of  posting.  Well,  but  Mr.  Bayard  happen- 
ing to  hear  of  it,  goes  to  Kitchen,  who  has  not  destroyed  the 
paper,  and  demands  it ;  why  says  he,  this  refers  to  the  affidavit 
which  was  filed  in  the  cause  between  myself,  and  Passmore,  and 
is  a  contem.pt  of  court.  I  put  it  on  this  ground,  that,  whether 
independent  of  IVIr.  Bayard's  knowledge,  any  man  of  common 
sense  would  have  supposed  tliat  it  had  any  thing  to  do  Avith  a  suit, 
between  Mr.  Bayard  and  Mr.  Passmcre— .that  it  referred  to  a 
suit  depending  in  the  supreme  court  ?  Why,  it  speaks  merely 
of  a  mercantile  transaction.  But  that  they  would  have  ever 
guessed  that  it  referred  to  a  cause  in  court,  is  not  at  all  probable, 
they  never  could  have  thought  that  it  referred  to  a  suit  ;  it 
was  more  likely  they  should  suppose  that  Mr.  Bayai-d  had  made 
some  affidavit,  Avhich  was  a  kind  of  a  protest  in  some  mercantile 
tri;nsaction,  and  that  Passmore  was  kept  out  of  a  sum  of  money 
for  some  days  by  it.  I  never  should  have  suspected  that  it  did 
i-elate  to  a  cause  in  court,  unless  he  had  put  it  in  such  language 
that  the  people   generally  would  have   imderstood  it.     As   to 
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wliethev  there  '.vas  a  suit  depending  or  not,    we  will  admit  that 
there  was  a  suit  pending  at  the  time.     To  be  a  contempt  tlic 
paper  must  reflect  on  the  court,  and  be  calculated  to  prejudice 
tne  public  mind  in  his  favor.     I  will  undcitakc  to  state,  that  this 
was  not  calculated  to  prejudice  the  public  mind  or  that  of  the 
court.     It  is  true  that  the  chancellor  in  England  is  bound  by 
the  parliament ;  but  I  apprehend  that  it  docs  not  appear  that  tlie 
judges  are  bound  by  its  authority,  or  that  it  can  bear  upon  tlie 
present  case.  Notwithstanding  I  make  this  remark,  that  the  judges 
are  not  entitled  to  the  range  of  power  claimed  by  them,  yet  if  they 
s.:ou!d  have  it,  I  am  sure  the  learned  counsel  will  agree  with  me, 
tiiac  the  excellence  of  every  high  authority,  consists  in  its  correct- 
ness and  moderation.    He  vrill  also  agree  with  me,  that  even  after  a 
decision  is  given  in  due  course  of  law,  the  courts  of  chancery  pos- 
sess the  power  of  totally  setting  the  subject  aside,  on  the  score- 
of  irregularity  or  any  other  reasonable  cause  ;  and  a  number  of 
finch  causes  have  occurred.     There  have  been  decisions  in  that 
court,  where  the  crown  lias  come  in  competition  with  a  subject, 
in  wliich  all  the  principles  of  law  and  equity  have  been  departed 
from.     In  consequence  of  wliich,  tlie  judges  are  to  be  considered 
in  a  great  measure  as  the  creatures  of  the  crown,  on  all  subjects 
where  its  interest  is  in  any  way  implicated.     Cambyses  king  of 
Persia,  whenever  he  wanted  to  effect  some  favorite  object,  con- 
sulted his  judges ;  they  always  replied,  it  is  true  the  Persians 
have  enacted  laws,  but  notwithstanding  this,  the  kings  of  Persia 
may  do  what  they  list.    As  it  relates  to  the  practice  and  the  course 
of  proceedings  of  a  court  of  chancery,  I  will  observe,  that  they 
are  not  as  strictly  limited  as  a  common  court  of  law  ;  for  we  fre- 
quently see  that  excluding  equity  and  conscience,  they  undertake 
to  pass  decrees  which  may  infringe  upon  the  order  and  rules  of 
all  law  whatever.     There  is  one  point  in  this  case  to  which  I 
have  not  adverted.     [i?f«r/.9.]     But,  sir,  in  order  to  constitute  the 
contempt,  it  is  necessary  that  what  has  been  said  must  be  proved 
to  belong  to  the  cause  in  discussion  ;    for  if  the  judge  lias  travel- 
led out  of  the  case,  his  opinion  must  be  extra-judicial, — he  has  only 
a  right  to  decide  in  a  given  case.    When  he  speaks  of  a  con- 
tempt of  court,  he  says  every  man  in  this  country,  who  is  party 
to  a  suit  in  court  should  be  privileged  from  abuse.     It  is  impos- 
sible that  he  can  contend  for  this  potfltion  in  its  full  extent. 
Look   at  its  effect ;  that  because  a  man  has  a  suit  in  court  he  can 
whip  up  a  printer  who  has  occasion  to  mention  his  name,  and 
who  perhaps  knows  nothing  about  the  suit.     Such  a  doctrine 
would  be  monstrous  indeed.     If  it  was  established,  every  printer 
ought  to  have  regularly  furnished  him  a  regular  docket  of  the 
huits  and  all  the  proceedings  of  the  court,  and  lie  should  never 
touch  the  name  of  any  man  who  is  party  to  a  suit.     And  ai'cr 
people  to  be  privileged  in  this  way  ?     Is  a  printer  to  be  taken  up 
and  punished  because  he  abuses  a  party  concerned  in  a  cause  with- 
out any  knowledge  of  it  ?   It  seems  however  that  tliere  are  three 
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kinds  of  libels.  The  first  kind  is  scandalizing  the  court  itself^ 
the  second  abusing  parties  concerned  in  causes  before  the  court, 
the  third  is  prejudicing  the  people  against  persons  before  the 
cause  is  heard.  Svirely  it  will  not  be  attempted  to  contend  that 
either  of  the  two  first  are  to  be  extended  here.  They  cannot 
apply  to  the  case.  But  as  to  the  latter,  this  can  only  be  consid- 
ered to  apply  where  the  paper  was  meant  to  injure  the  character 
of  the  party  in  the  cause,  and  to  prejudice  the  public  mii^d,  and 
where  it  is  calculated  to  produce  that  effect. 

Adjourned  'till  3  o'clock,  p.  m. 

SAME  DAY,  P.  M. 

Mr.  Rodney — in  continuation. 
difr.  S/ieaker,  and  Gentlemen  of  the  Senate.,' 

The  next  authority  to  which  I  shall  refer,  is  among  those 
•which  my  learned  friend  has  read,  and  is  in  the  same  book  last 
quoted,  \_page  488.] — (See  Ajifiendix^  page  39.J     This  was  also  a 
cause  pending  before  chancery.     This  is  a  case,  the  court  will 
perceive,  where  publishing  the  mere  truth,  the  fact  itself,  was 
attempted  to  be  construed  into  a  contempt,  and  to  be  made  pun- 
ishable in  this  very  way,  by  the  lord  chancellor.     \Reads^^     He 
distinguishes  this  case  even  from  the  one  adverted  to  yesterday, 
and  which  does  not  any  more  than  this  apply  to  the  case  now  under 
consideration.     The  chancellor  observes,  that  "  there  does  not  ap- 
pear the  least  intention  of  reflecting  upon  the  persons  named  in 
the  printed  order,  but  done  merely  by  the  advice  of  the  master." 
It  seems  that  Thomas  Passmore  did  not  take  the  advice  of  a 
chancellor,  but  he  took  the  advice  of  a  gentleman  of  the  bar  ; 
and  it  would  s;em  necessary  that  a  gentleman  should  have  counsel 
on  one  side,  iuid  an  attorney  on  the  other.    If  I  had  searched  all 
the  numerous  volumes  for  a  case  that  would  apply,  in  support  of 
3ny  argument,  I  could  find  none  better  suitecl  than  this.     Al- 
though the  chancellor  highly  disapproved  of  the  act,  yet,  as  it 
was  innocently  done,  it  was  no  offence,  and  that  as  it  did  not  re- 
flect on  the  court,  it  was  no  contempt.     Now  what  does  Thomas 
Passmore  swear  ?     Why  th.at  he  did  not  know  any  suit  was  then 
pending,  and  that  what  he  did  therefore  was  ignorantly  and  con- 
sequently innocently  done,  and  therefore  was  no  contempt  of  the 
court.     Let  me  read  this  part  over  again.     "As  to  the  complaint 
itself,  Sec.    (See  Apjimdix^  page  40.J    Nothing,  sir,  can  be  more 
clear  nor  more  conclusive.  ' 

The  next  authority  is  \st  Pere  Williams^  page  675. — (See ap- 
pendix., page  24.  J  This  is  another  of  the  cases  referred  to  by 
the  gentleman.  \_Reads.']  Plere  was  a  case  in  which  a  person 
advertised  a  reward,  or  in  other  words  a  bribe,  for  the  purpose- 
of  establishing  a  fact,  and,  as  the  lord  chancellor  says,  the  cause 
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vas  now  depending,  and  it  consequently  was  a  contempt  of  the 
court.     Now,  sir,  this  is  precisely  within  tlie  line  and  the  boun- 
dary of  distinction  laid  down  in  the  former  case.     1  will  adveit 
to  the  latter  part  of  the  report.     IReads.']     Now  the  very  point, 
of  "the  suit  being  still  pending,"  is  brought  before  the  court.     It 
was  objected,  that  the  sentence  in  the  spiritual  court  and  the  trial 
were  over.     But  it  was  declared  in  return,  tliat  it  was  not  over.. 
This  case  does  not  say  how  it  is  before  the  chancellor — but  not- 
withstanding this,  the  chancellor  says  it  is  not  ovei-,  because  affi- 
davits might  come  in  and  the  court  be  induced  to  grant  a  new 
trial.     Why,  sir,  the  bill  might  have  been  filed  by  one  of  the 
parties  and  an  action  instituted  to  try  these  facts  and  to  have  a* 
verdict  of  a  jury  before  them.     Here  the  chancellor  says,  that 
although  the  thing  may  be  innocently  done,  and  he  beUeves  it  to- 
be  so,  yet,  as  he  ought  to  have  known  that  the  cause  was  de- 
pending, he  must  be  punished.     Thus  the  judges  told  Passmore. 
He  had  been  guilty  of  publishing  while  the  cause  was  pending 
^nd  he  must  be  punished,  however  ignorant  he  might  have  been 
when  he  published.     The  judges  can't  listen  to  ignorance  of  the 
law.     They  make  no  allowance  for  that.     Nor  1  don't  ask  this 
court  to  do  it.     Passmore  was  mistaken  as  to  ^  mere  matter  of 
feet,  at  least  so  he  swears.     He  M'as  mistaken  as  to  the  point  of 
the  suit  being  still  pending.     If  a  person  breaks  into  my  house  ; 
I  attempt  to  defend  myself,  and,  in  a  mistake,  I  take  the  life  of 
one  of  my  own  servants  ;  as  I  did  it  in  a  mistake,  the  law  takes 
no  cognizance  of  it.     But  in  a  capital  case  ignorance  of  the  law 
will  not  excuse  the  crime.     I  shall  not,  sir,  ti-avel  through  all  the 
wilderness  of  authorities  which  the  learned  counsel  has  given  us. 

He  has  referred  to   3   Jtk.   564. fSee  Jpfiendixy  page  30. J 

This  was  not  a  case  of  attachment  for  a  libel,  nor  for  publishing 
any  thing  relative  to  the  proceedings  of  the  court.     There  is 
nothing  like  a  libel  in  this.     I  shall  pass  it  on.     The  leai-ned 
gentleman  has  also  quoted  2d  Burroivs,  792 — the  King  against 
Beardmore — fSee  J/ipendtj:,  page  14. J      Doctor  Shebbeare  had 
been  tried  for  a  libel ;  there  had  been  a  judgment  or  sentence 
passed  upon  him  ;  he  had  been  ordered  to  be  put  into  the  pillory, 
for  a  ceitain  time  ;  but  the  sheriff" 's  officer,  it  was  understood, 
did  not  execute  the  sentence  properly  ;  he  did  not  put  the  man's 
head  through  the  rovmd  hole,  nor  his  hands  through  the  small 
ones  ;  and  for  his  non-compliance  with  the  sentence  of  the  court 
they  punished  him.    But  this  has  no  bearing  on  the  present  case ; 
not  even  those  observations  of  Lord  Mansfield  himself.     The 
judges  not  only  pass  sentence  but  order  it  to  be  inflicted,  and 
in  consequence  of  its  not  being  properly  inflicted,  it  was  justly 
considered  a  contempt  by  the   sheriff's  officer.     In  4th  temi 
reports,  it  was  deemed  a  contempt  of  court  to  try  a  feigned  issue 
without  leave  of  the  court.     In  Vernon  and  Scviven,  a  case  was 
cited  in  which  the  law  is  laid  down,  I  suppose,  correspondent 
with  tliat  of  the  practice  of  Pennsylvania.     It  seems  that  the 
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supreme  court  of  Pennsylvania  separated  as  it  is,  by  a  wide  ocean, 
from  England  and  Ireland,  has  a  right  to  strike  on  any  prece- 
dent or  pi-actice  there  wliich  may  suit  its  purposes.     But  it  seems 
also  that  this  case  was  decided  contrary  to  the  decisions  in  two 
cases  by  lord  Mansfield.     In  tliis  motion  on  behalf  of  Reed,  lord 
Elsford  decided  according  to  the  practice  in  Pennsylvania,  that  the 
defendant  had  his  choice  of  calling  for  interrogatories,  or  of  dis- 
pensing with  them.     I  presume,  sir,  if  tliis  be  the  law  of  ire- 
land  it  is  much  more  reasonable  than  that  of  England.     It  cer- 
tainly does  appear,  in  my  mind,  a  practice  more  co-iformuble  to 
justice,  that  the  person  should  not  be  compelled  to  answer  inter- 
rogatories, but  that  the  answers  should  be  required  only  by  the 
defendant.      This  course  was  steering  between  two  extremes. 
On  one  hand  there  is  the  constiturion,   which  says  that  no  man 
shall    be   compelled  to  convict  himself;  and  on  the  otiitr,  the 
English  authorities,  Avhich  oblige  a  man  to  convict  himstix.     It 
would  seem,  however,  that  the  doctrine  over  the  water  has  been 
changed.    Lord  Elsford  has  tried  tiie  decisions  of  Lord  Hardwioke 
and  of  Lord  Pvlansfield,  and  has  found  them  to  be  wrong,     lie 
has  boldly  despised  such  precedent,  and  I  do  say,  if  the  doctrine 
of  attachments  is  to  be  established  in  any  v/ay,  I  certainly  wish 
to  see  this  latter  adopted.     I  pass  over  a  greut  number  oi  prece- 
dents in  which  the  gentleman  has  toid  us  his  doctrine  is  ciut  .or- 
ized,  in  order  to  come  down  to  the  laws  of  Pennsylvania,  in  which 
the  gentleman  says  this  doctrine  is  expressly  recognizee.     lS!ale 
Laws,  1  -vol.  101.]     This  is  an  act  establisning  the  orpnaifs  court. 
Permit  me  to  remark,  that  notwithstanding  tne  diligence  of  the 
gentlemen,  they  do  not  exhibit  any  act  giving  the  judges  of  the 
supreme  court  general  power  to  issue  attachments  lor  contempts, 
committed  out  of  court.     But  these  are  only  acts  giving  authori- 
ty to  different  courts  to  issue  attachments  in  particular  cases  ;• 
and  I  pray  this  honorable  couit  to  recollect,  that  in  all  these  cases 
they  are  warranted  by  positive  law  and  not  by  any  jucUcial  deci- 
sion.    This  gives  to  the  orphan's  court  power  to  issue  attach- 
ments, and  I  recollect  that  my  learned  friend  asked  where  did  they 
get  this  power  of  issuing  "their  attachments  for  contempts?" 
Well,  sir,  but  would  the  gentleman  contend  for  this,  sir,  when 
it  must  so  materially  affect  his  own  argument.    Certainly  if  they 
had  it  by  the  common  law  there  would  be  no  necessity  for  the  le- 
gislature to  give  it.     I  think  if  any  inference  is  to  be  drawn,  it 
is  this,  that  without  this  positive  act  of  assembly,  they  were  not 
vested  with  the  power  of  summary  process,  and  if  they  had  not 
the  power  granted  to  them  in  this  act,  then  a  fortiori,  they  had 
no  right  to  exercise  it.    Here  is  an  act  of  assembly  giving  equity 
powers  to  the  orphan's  court,  and  we  know  there  is  no  other 
court  clothed  with  similar  powers.     Here  a  capias  issues  without 
any  notice  previously  given.     The  supreme  court  have  no  such 
power.     But  notwithstanding  this,  the  gentleman  cannot,  I  be- 
lieve, produce  one  histance  among  all  of  the  decisions  of  the  or- 
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phan's  court,  in  -which  they  have  fined  and  imprisoned  for  thirty 
days.  In  page  261  of  the  same  book,  it  is  stated  in  section  3d 
of  the  act  for  the  relief  of  insolvent  debtors,  that  any  person  dis- 
charged from  any  "  dtbt,  damages,  contempts.,  costs,"  &c.  Here 
tlien  is  the  expression  "  contempt,"  and  the  gentleman  seems 
to  draw  an  inference  from  this,  that  attachments  for  contempts 
were  in  existence  at  that  time.  But  I  should  apprehend  that  as 
the  proprietary  government  had  the  power  of  remitting  fines  and 
punishments  and  granting  pardons  at  that  time,  it  must  ha\e  been 
carried  on  in  the  nature  of  a  civil  process.  As  for  instance  we 
will  suppose  A.  puts  another  in  jail,  in  order  to  get  his  money  ; 
there,  if  a  man  is  imprisoned  for  debt,  he  ought,  under  this  in- 
solvent lav/,  to  be  discharged  from  confinement.  This  section 
seems  calculated  alone  to  prevent  his  being  twice  confined  for  the 
same  thing.  A  great  many  acts  have  been  quoted,  passed  not 
only  before  the  constitution  of  1790,  but  before  the  revolution. 
There  is  one  act  that  has  been  cited,  by  which  the  auditor  of  pub- 
lic accounts  issues  attachments  ;  but  I  make  the  same  answer  to 
this  as  to  the  others.  Why  because  there  is  no  necessary  crimin- 
ality, in  case  a  person  has  never  been  cited,  and  does  not  appear 
in  person.  This  shews  clearly  that  there  is  no  necessity  for  a  con- 
tem.pt  to  justify  an  attachment ;  for  by  this  a  man  residing  on  the 
banks  of  the  Susquehanna  or  on  the  Ohio,  may  have  an  attach- 
ment served  on  him  without  ever  having  notice  to  attend  ;  and  it 
comes  within  the  common  case  of  sending  attachment  after  a  wit- 
ness, and  is  a  case  in  which  not  the  least  ciiminality  attaches  to  the 
party  ag-dnst  whom  it  issues.  An  act  lias  been  cited  that  estab- 
lishes the  court  of  admiralty ;  a  court  that  proceeds  without  a  jury, 
and  is  vested  with  this  power  of  proceeding  by  attachment ;  and  it 
has  been  said  that  the  counsel  of  censors  took  no  notice  of  the  in- 
vestment of  this  power  when  tliey  passed  in  reviev/  before  them 
the  proceedings  of  government  and  all  its  subordinate  branches. 
I  do  consider  the  legislature  perfectly  correct  in  all  its  acts  and  all 
its  proceedings,  but  I  do  not  apprehend  that  this  authority  can  be 
justified,  for  the  court  of  admiralty  proceed  differently  from  all  the 
other  courts  of  law.  There  is'nt  such  a  thing  kno^vn  as  punish- 
ment by  attachment  for  offences  committed  upon  the  high  seas. 
The  comptroller  too  has  been  vested  with  this  summary  power,  in 
sundry  cases.  I  will  only  observe,  that  the  old  constitution  recog- 
nized the  court  of  admiralty  and  authorized  the  appointment  of  a 
president  thereof;  so  that  the  court  of  admiralty  was  in  some  de- 
gree a  part  of  the  constitution  expressed.  There  have  been  some 
acts  cited,  passed  since  the  adoption  of  the  constitution  of  1790, 
one  indeed  in  which  the  county  com.missioners  are  authorized  to 
issue  their  attachments.  I  will  not,  however,  advert  to  them  all, 
I  wish  to  give  my  sentiments  as  i^st  as  I  can,  and  not  to  occupy 
much  time  of  the  court.  My  learned  friend  will  follow  me.  I 
shall  therefoi'e  go  cursorily  over  the  principal  authorities,  and 
be  as  brief  as  I  can. 


f       564       i 

The  first  act  which  the  learned  counsel  has  resorted  to  in  sup- 
port of  the  power  of  the  supreme  court,  is  in  the  \st.  vol.  Laws 
i79.  By  this  law,  he  contends  the  judges  of  the  supreme  court 
»!•€  vested  with  all  the  powers,  and  in  as  full  and  ample  a  manner 
ias  the  court  of  king's  bench.  But  in  that  act  there  is  no  particular 
jYiention  of  attachment,  and  notwithstanding  this  silence,  the  learn- 
td  counsel  contends  they  derive  their  powers  from  this  particular 
act.  If  they  have  all  the  powers  of  the  court  of  king's  bench, 
they  are  indeed  vested  with  very  extensive  authority.  There  if 
a  man  strikes  another  in  the  presence  of  the  court,  even  without 
di-awing  blood,  he  may  by  order  of  the  court  have  his  right  arm 
cut  off ;  and  if  the  doctrine  was  established  that  the  supreme 
court  have  as  much  power  as  the  court  of  king's  bench  the, 
judges  would  have  a  right  in  a  summary  manner  to  cut  oft"  his 
right  ann,  and  I  suppose  his  leg  too,  if  it  offended.  The  court 
of  king's  bench  possess  the  power  of  punishing  in  this  manner, 
and,  as  the  law  books  shew,  have  sometimes  exercised  it.  If 
this  conclusion  is  correct,  let  me  ask,  if  the  possession  and  ex- 
ercise of  this  power  is  not  inconsistent  with  the  letter  and  spii'it 
of  the  constitution. 

The  learned  counsel,  said  Mr.  Rodney,  has  stated  that  the 
judges  of  the  supreme  court  possessed  this  power  befoi-e  the 
adoption  of  the  constitution  of  To.  IReads.']  .Well  now  this 
power  of  cutting  off  limbs  was  not  authorized  by  the  constitu- 
tion ;  but  it  seems  that  chief  justice  Kinsey  has  reported  a  case 
in  a  book  which  has  been  cited,  and  has  decided  a  case  upon  the 
subject  of  attachment.  It  was  stated  that  the  recognition  of  tlie 
authority  M'^ould  appear  in  the  arguments  on  Mr.  Oswald's  case, 
{Dal.  Rep.  note  to  Oswald's  case.']  It  does  not  say  that  any  more 
than  the  one  solitai  y  instance  is  relied  upon  to  shew  that  they 
had  the^power  to  proceed  in  this  summary  way.  The  constitu- 
tion of  '76  says  they  shall  have  the  powers  e!!tercised  before  by 
the  supreme  court ;  and  thus  a  single  solitary  instance  is  to  prove 
that  the  court  have  the  full  right  to  the  exercise  of  an  authority, 
of  which  only  one  example  can  be  produced. 

Some  acts,  Mr.  Rodney  said,  have  been  cited  to  shew  that 
it  was  necessary  to  give  the  supreme  court  jurisdiction,  in  all 
matters  exceeding  thirty  pounds,  in  the  city  and  county  of  Phi- 
ladelphia. By  the  constitution  of  1790  it  is  said,  the  supreme 
court  is  vested  with  the  powers  usually  exercised  by  them ; 
but  between  the  constitutions  of  1776  and  1790  (which  by  and 
by  I  shall  examine,)  this  additional  jurisdiction  was  vested  in 
them  ;  and  this  is  to  justify  the  conduct  of  the  judges  of  the 
supreme  court.  By  the  act  of  1791  the  jurisdiction  of  the 
supreme  court  is  stated  pretty  nearly  in  the  words  of  the  con- 
stitution ;  but  they  are  not  to  exercise  a  jurisdiction  inconsist- 
ent with  the  constitution. 
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We  are  to  recollect,  that  the  constitution  of  1776  declares, 
that  the  supreme  court  shall,  besides  the  powers  usually  exer- 
cised, have  such  other  powers  as  may  be  found  necessary  by 
future  general  assemblies— but  "  not  inconsistent  with  this  con- 
stitution."    Now,  sir,  this  power  would  be  inconsistent  with  the 
constitution,  and  therefore  the  supreme  court  have  it  not.     But 
it  seems  that  chief  justice  Kinsey,  has  reported  in  a  book  w-liiciv 
has  been   cited,  that   the   common  law  of  England  is  in  force 
here  until  altered  by  acts  of  assembly,  and  upon  that  principle 
had  decided  a  case  upon  the  subject  of  attachment.     This  was 
stated  I  believe  in  the  argument  upon  Mr.  Oswald's  case  ;  but 
there  does  not  appear  but  the  single  solitary  instance,  and  tnis 
is  relied  upon.     The  constitution  of  1776  says,  that  they  shall 
have  the  powers  usually  exercised  before  the  revolution.     But 
here  a  single  solitary  instance  is  to  prove,  that  the  court  have 
the  full  right  to  the  exercise,  of  an  authority  of  which  only 
one  example  can  be  produced.     By  the   constitution  of  W90 
it  is  said,  that  the   supreme  court   is  vested   ^vlth  the  powers 
usually  exercised.     Between  the  constitution  of  1/76  and  that 
of  1790,  on  this  subject,  I  shall  by  and  by  examine  the  differ- 
ence.    Bv  the  law  of  1791-3.;  Vol.  La.vs,  page  92-the  juris- 
diction of  the  supreme  court  is  stated   pretty  nearly   in  the 
M-ords  of  the  constitution.     It  is  to  have  the  same  powers  as 
heretofore,  but  it  is  not  to   exercise  a  jurisdiction  inconsistent 
^vith  the  constitution.     I  merely   cite  this  to  suew  that  the  le- 
Hslcture  of  that  day  thought  as  I  do  on  the  subject.        Sect.  1. 
That  the  supreme  court  shall  be  established  m  the  same  man- 
ner, and  with  the  same  power  as  it  hath  been  heretofore  estab- 
lished, by  the  laws  of  this  commonwealth,   consistently  with 
the  provisions  made  in  and  by  the  constitution  of  this  state. 

In  an  act  contained  in  the  4th  vol.  fiage  463,  it  has  been  said, 
that  the  power  has  been  recognized,  and  the  supreme  court  is 
there  vested  with  the  summary  punishment  of  contempts.    But 
the  question  still  is,  whether  the  authority  extends  to  this  given 
case,  and  in  what  manner  the  court  were  to  try  issues  therein, 
for  punishing  contempts  ;  and  what,  under  the  constitution,  i^s 
the  proper  process  to  carry  into  effect  the  powers  before  grant- 
ed '     The  learned  counsel  has  adverted  to  some  precedents 
established  by  the  legislatures,  particularly  to  the  case  oi  VV  h,t- 
nev  and  Randall,  before  the  congress  of  the   Lmcecl  Mates  ; 
and  the  case  of  John  Nicholson,  before  the  legislature  of  Penn- 
sylvania.    It  is  stated  that  Whitney  and  Randall  appned  to  con- 
o-r^ss  for  the  pre-emption  right  to  a  large  tract  oi  land,  and 
went  some  considerable  length  in  attempting  to  corrupt  the 
members  ;  upon  information  of  the  circumstance,  the  House 
of  Representatives  actually  proceeded  against  them  by  attach- 
ment, and  ordered  them  to  be  imprisoned  ;  however,  on  their 
addi-essing  a  memorial  to  congress,  they  were  liberated,     iv.r, 
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Nicholson  wrote  an  insolent  letter  to  the  House  of  Representa- 
tives of  Pennsylvania,  for  vhich  he  was  called  to  the  bar  of 
the  House  ;  however,  I  do  not  know  whether  he  made  atone- 
ment ;  and  what  the  nature  of  the  attachment  was,  I  am  not 
informed  of.  The  learned  counsel  has  mentioned  some  judi- 
cial decisions  on  the  subject  of  attachment ;  it  seems  that  se- 
veral cases  occurred  before  the  constitution  of  1790.  Oswald's 
case  in  1788,  and  the  case  of  the  Commonwealth  against  Brown 
and  Mitchell,  in  17S9,  and  one  single  case  in  which  the  court 
thought  proper  to  adopt  the  English  mode  of  trying  foreigners, 
per  mediatate  linguiz,  that  is,  by  giving  him  a  jury  composed 
of  one  half  citizens  and  the  other  half  foreigners.  The  case 
of  Brown  does  not  appear  very  material,  and  I  believe  on  some 
submission  to  the  court  he  was  discharged.  Here  is  the  case 
of  the  Commonwealth  against  Antis,  on  motion  of  Mr.  Brad- 
ford to  shew  cause  why  an  attachment  should  not  issue  against 
him.  But  this  does  not  bear  upon  the  present  case.  The  case 
of  September  term  1801,  of  the  Commonwealth  against  Brad- 
ford, and  in  April  1789,  of  the  Commonwealth  against  Andrew 
Brown  and  J.  Mitchell.  This  was  on  a  rule  to  shew  cause  why 
an  attachment  should  not  issue  against  them,  for  publishing  a 
certain  piece  in  the  Federal  Gazette.  Brown  appeared  and 
answered  interrogatories  in  a  summary  mode — Mitchell  sub- 
mitted. Brown  was  fined  jC5  and  the  costs — Mitchell  ,^3  and 
the  costs.  I  believe  it  will  appear  that  this  attachment  was  is- 
sued in  consequence  of  a  publication  respecting  a  cause  then 
depending  in  court,  and  which  was  calculated  to  produce  an  ef- 
fect upon  the  case  then  pending.  But  the  only  case  which  is 
reported  at  considerable  length,  and  which  appears  to  be  much 
depended  on,  is  the  case  of  Eleazer  Oswald  ;  and  if  ever  there 
was  a  case  in  which  the  court  would  have  been  justined  in  re- 
sorting to  this  measure,  it  was  in  this  instance.  Mr.  Brown 
had  a  school  of  young  ladies,  and  Mr.  Oswald  libelled  him  in 
a  gross  manner  ;  but  instead  of  resenting  it  by  personal  vio- 
lence, or  indicting  him  for  a  libel,  Mr.  Brown  took  the  middle 
course  and  brought  a  civil  action  against  him.  Mr.  Oswald 
made  a  most  shameful  and  very  dark  and  malignant  publica- 
tion against  the  judges  and  Mr.  Brown.  In  this  publication, 
he  called  on  his  countrymen  to  assist  in  defending  him  from 
what  he  termed  persecution  ;  he  made  a  solemn  appeal  to  the 
public  from  the  proceedings  against  him,  and  did  it  v,ith  a  view 
to  inflame  the  public  mind.  Such  a  publication  was  not  war- 
ranted even  on  the  score  of  the  proceedings  against  him,  for 
it  was  not  delayed  with  a  view  to  vex  him,  but  it  was  delayed 
at  his  own  request,  and  done  at  the  instance  of  his  friend  Col. 
Proctor.  The  puljlication  was  in  a  public  newspaper,  and  he 
who  run  along  the  street,  to  use  the  expression  of  my  learned 
friend,  might  read  at  the  first  blush  that  there  was  a  cause  then 
pending — they  knew  it  alluded  to  a  case  between  Andrew  Brown. 
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and  Eleazer  Oswald.  This  is  the  strongest  case  that  could  be 
possibly  put,  for  this  man  had  been  a  libeller  before.  This  was 
a  libel  not  only  on  the  court,  but  upon  the  jury  of  the  country 
whose  minds  he  wished  to  warp,  and  whose  judgment  he  wished 
to  prejudice.  But  even  this  case  has  a  very  respectable  authority 
opposed  to  the  mode  of  proceeding  ;  it  has  the  venerable  name 
of  Bryan  as  dissenting  from  the  court,  not  as  to  the  impro- 
priety of  the  offence,  but  as  to  the  mode  of  punishment.  He 
thought  the  mode  of  proceeding  ought  to  be  something  differ- 
ent. "  He  did  not  mean  to  give  an  opinion  as  to  the  mode  of 
proceeding,  but  had  always  entertained  a  doubt  as  to  the  legal- 
ity of  the  process  by  attachment,  in  such  cases,  under  the  con- 
stitution." Notwithstanding  he  doubts  the  legality  of  proceed- 
ing by  attachment,  it  does  not  alter  the  name  of  contempt. 
As  to  Passmore's  publication,  I  do  not  say  it  was  not  an  oltence, 
Vv'hich  ought  not  to  have  been  punished  ;  but  if  it  was  an  of- 
fence, I  say  you  ought  to  have  proceeded  against  him  by  in- 
dictment ;  and  the  probable  consequence  is,  that  the  court  would 
have  fined  him.  If  not,  then  in  the  name  of  God,  Mr.  Bayard 
should  have  been  left  to  pursue  his  own  course  ;  he  might  have 
brought  a  civil  action,  and  perhaps  he  might  have  recovered 
one  thousand  or  two  or  three  thousand  dollars  damages  ;  nay, 
there  have  been,  I  think  in  some  instances,  four  and  five  thou- 
sand given,  for  printing  offensive  and  libellous  matter.  These 
are  two  of  the  remedies  pointed  out  by  the  learned  counsel, 
and  we  should  reasonably  think  that  these  two  methods  of  pun- 
ishing him  were  fully  adequate  to  correct  the  evil,  as  the  ob- 
ject of  all  punishments  is  to  prevent  a  repetition  of  the  offence. 
No,  we  are  not  yet  done  with  him  ;  we  will  have  him  brought 
to  the  bar  for  a  contempt  ;  and  we  know  the  very  moment  in 
which  it  is  to  be  done,  the  thunder-bolt  vv'iU  pursue  the  fl?.sh, 
and  we  shall  have  our  civil  action.  But  Judge  Bryan,  seeing 
the  danger  that  might  result  from  such  a  practice,  very  pro- 
perly said  he  always  doubted  whether,  under  the  constitution, 
that  kind  of  proceeding  could  be  had.  But  how  are  we  to  con- 
sider the  matter  when  it  was  before  the  legislature  ?  It  is  true, 
sir,  I  am  told  that  ^Yhen  the  subject  was  discussed  in  the  legisla- 
ture, and  it  underwent  a  very  elaborate  one  indeed,  ar.d  on  taking 
the  question,  there  was  a  majority,  in  the  legislature,  in  ftivor  of 
the  judges  ;  and  this  decision  is  to  be  a  complete  justification 
of  the  conduct  of  the  judges  on  the  present  occasion.  But  al- 
though there  was  in  that  case  a  majority  in  favor  of  not  im- 
peaching the  then  judges  of  the  supreme  court ;  yet  it  does  not 
follow  that  all  the  majority  considered  their  conduct  as  right  ; 
and  though  there  w^as  a  majority  in  their  favor,  there  was  also 
a  strong  and  respectable  minority — men  of  constitutional  know- 
ledge, constitutional  judgment,  and  constitutional  information. 
This  ought  to  have  taught  the  judges  a  useful  lesson.  How.' 
xiiuch  better  v.'ouid  it  have  been  to  adopt  the  rtiode  frequently-' 
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used  in  the  king's  bench,  and  "  waved  giving  judgment  by  con- 
sent V'  How  much  better  to  say,  Mr.  Bayard,  you  have  a  re- 
medy for  this  injury  either  by  indictment  or  by  a  civil  action  ? 
Why  if  a  man  burns  my  house,  I  cannot  bring  him  up  lo  the 
post  at  once,  by  this  summary  mode  ;  no,  sir,  it  must  first  go 
to  a  grand  jury  and  then  to  a  pettit  jury,  in  short,  it  must  run 
the  race  of  the  law.  And  shall  not  this  remedy  be  considered 
as  fully  efficient  to  prevent  a  printer  from  publishing  respecting 
a  cause  then  pending  in  court  I 

There  is  one  part,  however,  of  the  argument  of  Mr.  Find- 
ley,  to  which  I  must  subscribe.  I  cannot  think  that  for  a  mere 
error  of  opinion  the  judges  are  liable  to  impeachment.  Tho' 
at  the  same  time  it  remains  with  their  counsel  to  shev/  that  it 
■was  the  product  of  mere  honest  and  upright  intention.  But, 
sir,  they  can't  dive  into  the  minds  of  the  judges  to  prove  it.  I 
•would  wish,  Mr.  Speaker,  to  conclude  this  evening,  but  I  feel 
myself  so  much  exhausted,  that  I  wish  the  court  to  indulge 
me. 

Adjourned  'till  ten  o'clock  to-morrow  morning.. 


WEDNESDAY,  January  2  3,  1805. 

Mr-  Rodney — in  continuation. 

I  return  my  thanks  to  the  honorable  court  for  their  ready 
agreement  to  adjourn  when  I  felt  myself  unwell  last  evening, 
I  had  then  been  adverting  to  the  case  of  Oswald,  which  I  en- 
deavored to  shew  did  not  apply  to  Mr.  Passmore.  The  learn- 
ed counsel  has  cited  another  case,  it  is  the  case  of  the  bishop 
of  the  catholic  church,  but  in  the  winding  up  of  the  business, 
the  gentleman  has  noi  told  us  what  became  of  it.  But  I  should 
think  that  the  case  of  Mr.  Carrol,  a  catholic  bishop,  issuing 
his  fulminations  according  to  the  functions  of  his  office,  with 
which  he  was  invested  by  the  pope,  does  not  apply  to  the  case 
of  Mr.  Passmore. 

Having  passed  in  review  the  various  authorities  cited  by  the 
learned  counsel,  I  have  only  to  remark,  that  there  is  only  two 
cases  that  in  any  way  apply  to  the  one  now  under  discussion  ; 
and  on  the  ground  of  those  cases  is  the  whole  of  this  argument 
built. 

Let  us  now  advert  to  the  constitution  of  1790,  and  I  shall 
be  very  brief  because  I  humbly  hope  that  the  constitution  secures 
something  more  than  the  bill  of  rights,  or  magna  charta,  ex- 
torted from  king  John,  sword  in  hand,  by  his  people. — The 
king  himself  retained  his  main  prerogatives,  although  he  seem- 
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etl  to  surrender  much.  He  granted  to  some  towns  the  privilege! 
of  fishing  ; — to  others,  the  right  to  hold  fairs,  and  so  on  ;  but 
these  are  far  from  being  the  rights  secured  by  our  constitution  ; 
they  are  not  the  general  and  imprescriptable  rights  which  are 
solely  vested  in,  or  derived  from;  the  people,  the  true  source 
of  power  in  every  country,  and  the  only  physical  and  moral 
source  of  free  government. 


It  is  unnecessary  to  state  the  principles  of  our  revolution. 
When  the  people  of  America  broke  the  trammels  of  British 
tyranny,  when  they  broke  the  chains  with  which  we  were  fet- 
tered, they  procured  to  us  freedom  and  independence — the 
blood  spilled  in  its  defence  is  yet  scarcely  cold.  Look  at  the 
constitution  of  1776  ;  and  in  the  preamble  to  that  instrument 
what  do  we  find.  \_See  Constiiution  of  \77 6.']  Let  us  then, 
gentlemen,  look  at  the  declaration  of  independence,  which,  as 
a  state  paper  alone,  commands  the  admiration  of  the  civilian  ; 
and  confers  honor  on  the  man  whose  mind  conceived  the  glori- 
ous plan  ;  drawn  as  it  is,  not  in  the  gust  of  passion  to  answer 
the  purposes  of  a  moment  only,  but  to  render  it  permanent,  it 
is  marked  Avith  that  dignified  moderation  and  firmness  which 
has  succeeded  in  commanding  an  esteem  for  its  author,  and 
■which  have  again  called  him  to  the  helm  of  government  with 
great  marks  of  public  confidence  ;  not  obtained  by  any  low  cun- 
ning or  mean  artifice,  but  by  the  confidence  of  all  America, 
which  I  trust  he  never  will  betray.  Let  us  see  whether  one  of 
the  charges  against  the  king  of  Great-Britain,  contained  in  this 
declaration,  is  not  applicable  to  the  case  now  under  considera- 
tion. 

"He  has  combined  with  others  to  subject  us  to  a  jurisdiction 
foreign  to  our  constitution,  and  unacknowledged  by  laws  ;  giv- 
ing his  assent  to  their  pretended  acts  of  legislation." 

This  is  one  of  the  acts  of  tyranny  which  were  made  a  charge 
against  the  despot  of  England  ;  and  when  we  come  to  look  at 
the  new  constitution,  we  shall  find  that  this  trial  by  jury  is  a 
very  great  object  in  the  framing  of  that  instrument.  It  ap- 
pears that  in  the  convention  that  framed  the  constitution,  that 
whatever  was  their  difference  on  other  points,  it  appears  that 
the  trial  by  jury  was  zealously  defended,  and  that  they  all  unit- 
ed in  the  preservation  of  the  liberty  of  the  citizen  and  the  liber- 
ty of  the  press.  My  learned  friend  has  given  us  an  elaborate 
comment  on  the  trial  by  jury  ;  he  has  also  commented  on  the 
ninth  section  of  the  bill  of  rights  ;  and  observes,  that  a  distinc- 
tion is  taken  between  those  prosecutions  carried  on  in  the  form 
of  an  indictment,  and  those  carried  on  in  the  nature  of  an  in- 
formation. This  he  does  to  shew  us  in  what  cases  a  grand 
jury  is  dispensed  with.     Suppose  I  admit  that  there  is  that  dis- 
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tinctloh,  what  benefit  will  his  cause  derive  from  it  ?  In  the 
very  next  section  it  says,  that  "  no  person  shall  for  any  indicta- 
ble offence,  be  proceeded  against  criminally  by  information, 
except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  mi- 
litia when  in  actual  service  in  time  of  war  or  public  danger,  or, 
by  leave  of  the  court,  for  oppression  and  misdemeanor  in  office." 
Every  word  of  this  section  requires  the  consideration  of  the 
Senate  ;  and  it  is  necessary  to  ask,  was  Passmore's  offence  indict- 
able or  not  ?  If  it  is  indictable  they  cannot  proceed  against 
him  by  attachment  or  information  ;  but  if  it  could  be  proceed- 
ed against  by  indictment,  that  mode  ought  to  be  preferred  ;  and 
the  party  have  his  constitutional  privilege  of  a  trial  by  jury. 
Those,  sir,  are  the  excepted  cases  expressly  stated,  and  1  am 
sure  the  gentleman  will  not  tell  us  that  Mr.  Passmore's  case 
is  among  those  exceptions. 

Here  we  come  to  the  vtvy  jit.  of  the  venerable  Bryan's  hesi- 
tation in  the  case  of  Oswald.     If  it  is  an  indictable  offence  it 
shall  not  be  proceeded  against,  nor  can  it  be  punishable  in  any 
other  way  ;  this  is  all  plain  sailing,  and  does  not  require  the 
eye  of  a  casuist,  or  any  man  possessed  of  more  than  ccmmca 
sense  to  understand  it.     The  learned  counsel  contends,  that 
there  has  not  been  secured  to  the  citizens  of  Pennsylvania,  the 
right  of  trial  by  jury  in  cases  like  this.     That  the  court  has 
the  power  of  attachment  ;  but  if  the  powers  of  the  court  ex- 
tend to  such  general  and  unlimited  terms,  I  ask,  v/here  will 
they  end  ?  If  a  law  of  the  land  were  to  pass,  vesting  this  pow- 
er in  the  court,  the  judges  might  undertake  to  convict;  but  I 
think  the  framers  of  the  constitution,  in  the   ninth  section  of 
the  bill  of  rights,  wished  to  put  it  out  of  the  power  of  the  le- 
gislature to  take  away  the  right  of  trial  by  jury,  unless  it  be 
consistent  with  that  article.     They  did  not  intend  that  this  power 
of  summary  process  should  be  exercised  by  any  branch  of  the 
government  whatever,  where  a  trial   by  jury  could  be  had.     I 
hope  the  court  will  decide  so  as  to  meet  the  views  of  the  fram- 
ers of  the  constitution,  and  by  their  decision  will  establish  a 
permanent  security  for  the  trial  by  jury,  so  that  hereafter  it 
may  be  considered  as  the  anchor  of  hope,  v/hich  in  boisterous 
seas  will  enable  the  vessel  to  ride  out  the  storm  ;  for  it  is  the 
will  of  heaven  that  in  sometimes  all  things  should  fluctuate,  and 
states  and  nations  be  involved  in  storms  and  tempests  ;  but 
whilst  the  trial  by  jury  is  preserved,  the  citizen  has  a  strong 
safeguard.     For  my  part  I  think  it  so  sacred,  that  deprived  of 
this  security,  I  wotild  not  venture  to  take  away  the  life  of  a 
sparrow,  nor  even  pluck  a  feather  from  its  wing.     Such  is  the 
security  which  trial  by  jury  affords  to  the  liberty  of  the  citizen, 
that  no  man  could  consider  himself  for  a  moment  safe  witbr 
out  it. 
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-  I  have  now  adverted  to  the  material  parts  of  my  first  propo- 
sition. I  have  endeavored  to  shew  that  it  is  not  possible  that 
tliis  summary  power  is  inherent  in  the  court  ;  I  have  also  en- 
deavored, to  shew,  that  even  admitting  for  argument,  that  the 
court  may  exercise  some  common  law  powers,  that  the  com- 
mon lav/  so  far  as  it  operates  in  this  case,  has  not  been  proper- 
ly applied.  I  have  adverted  to  the  judicial  decisions  on  the 
subject,  which  have  been  cited  by  the  learned  counsel,  and  I 
believe  I  have  shewn  that  those  precedents  are  confused  and  in- 
consistent, and  that  we  ought  to  consign  them  to  the  tomb  of 
the  Capulets,  so  that  even  their  troubled  spirits  should  not 
hereafter  haunt  the  liberties  of  the  people. 

Whether  it  be  such  a  misdemeanor  as  to  authorize  an  im- 
peachment ? 

Even  admiting  Osv.'ald's  case  to  be  a  correct  one,  what 
does  it  prove  ?  Why  I  humbly  conceive  that  if  he  had 
answered  interrogatories  in  the  manner  Mr.  Passmore  did, 
he  would  not  have  been  fined  or  imprisoned  ;  for  I  contend 
that  Passmore's  contempt  was  purged  by  the  answers  to  the 
interrogatories.  When  I  was  stating  yesterday,  that  the  ex- 
parte  affidavits  for  a  rule  to  shew  cause,  were  the  grounds  on 
which  an  attachment  was  made  absolute,  I  was  corrected  by 
the  learned  gentleman,  who  has  said,  that  upon  the  rule  to 
shew  cause,  the  party  accused  was  at  liberty  to  eJiamine  v/it- 
nesses  face  to  face.  This  may  all  be  correct,  but  I  cannot 
help  remarking  to  the  gentleman,  that  it  appears  to  me,  that 
the  constitution  has  been  obliged  to  bend  and  to  warp  to  give 
any  colour  to  the  exercise  of  this  pov/er.  In  the  two  decisions 
which  took  place  since  the  revolution,  it  appecirs  that  the  inter- 
rogatories are  the  previlege  of  the  accused  ;  but  the  books  go 
to  prove  that  the  interrogatories  should  go  in  the  nature  of  a 
charge,  and  this  is  according  to  the  opinion  of  judge  Black- 
stone.  I  say,  agreeably  to  sorr.e  of  the  decisions  that  have 
taken  place,  the  interrogatories  are  a  matter  of  right  on  the 
part  of  the  prosecution,  and  are  exhibited  in  the  nature  of  a 
charge  ; — and  in  the  Irish  term  reports  where  lord  Earlsfort 
differs  in  opinion  with  lord  Pviansfield,  the  contrary  doctrine  is 
supported.  I  could  refer  to  some  place  in  Burrow's,  where 
lord  Mansfield  questions  the  book  of  Mr.  Mosely.  This  case 
reported  by  Mosely  is  the  one,  on  v/hich  the  judges  of  the 
supreme  court  have  founded  their  decision  ;  and  this  was  the 
only  case  that  could  justify  tlie  court ;  but  we  find  it  laid  down 
in  books  of  much  higher  authority,  that  the  interrogatories  are 
in  the  nature  of  a  charge.  First  in  Blackstcne's  commentaries, 
which  are  the  work  of  an  elementary  writer  of  the  greatest  es- 
timation. I  will  read  the  language  of  judge  Blackstone,  in 
order  to  be  correct. 
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^  This  process  of  attachment  is  merely  to  bring  the  party  into 
court ;  and  when  there  he  must  either  stand  committed,  or  put 
in  bail,  in  order  to  answer  upon  oath  to  such  interrogatories 
as  shall  be  administered  to  him,  for  the  better  information  of 
the  court,  with  respect  to  the  circumstances  of  the  contempt. 
These  interrogatories  are  in  the  nature  of  a  charge  or  accusa- 
tion, and  must  by  the  course  of  the  court  be  exhibited  within 
the  first  four  days  ;  and,  if  any  of  the  interrogatories  is  im- 
proper, the  defendant  may  refuse  to  answer  it  and  move  the 
court  to  have  it  struck  out.  If  the  party  can  clear  himself 
upon  oath  lie  is  discharged  ;  but  if  perjured,  may  be  prosecut- 
ed for  the  perjury.  If  he  confesses  the  contempt,  the  court 
v/ill  proceed  to  correct  him  by  fine  or  imprisonment,  or  both, 
and  some  times  by  a  corporal  or  infamous  punishment.  If  the 
contempt  be  of  such  a  nature,  that  when  the  fact  is  once  ac- 
knowledged, the  court  can  receive  no  farther  information  by 
interrogatories  than  it  is  already  possessed  of,  (as  in  the  case 
of  a  rescous)  the  defendant  may  'be  admitted  to  make  such 
simple  acknowledgment,  and  receive  his  judgment,  without 
answering  to  any  interrogatories  ;  but  if  he  wilfully  and  obstin- 
ately refuses  to  ansv."er,  or  answers  in  an  evasive  manner,  he  is 
then  clearly  guilty  of  a  high  and  repeated  contempt,  to  be 
punished  at  the  discretion  of  the  court." 

This,  sir,  was  the  British  law  at  the  time  when  the  case  of 
the  Commonwealth  against  Oswald  took  place.  The  constitu- 
tion, though  had  provided  that  no  man  shall  give  evidence 
against  himself.  Well  but  it  is  said  by  the  common  law  that 
the  accused  is  bound  to  ansv/er  interrogatories.  Well  if  he 
does  answer,  what  is  the  effect  of  his  answer  ?  I  will  read  to 
this  honorable  court  what  took  place  at  that  time,  in  the  su- 
preme court. 

^^M'Kean,  Chief  Justice.  Will  the  defendant  enter  into  a 
recognizance  to  answer  interrogatories,  or  will  he  answer  gra- 
tis?"  Mcthinks  for  my  own  part  and  from  what  every  man 
■who  had  read  Blackstone's  commentaries  must  think,  natur- 
ally, that  Mr.  Oswald  Vv'as  obliged  to  answer  interrogatories. 
[Mr.  Kodney  read  further  extracts  from  this  case  for  which  see 
appendix,  pages  60 — 61 — merely  observing  that  on  this  occa- 
sion the  expressions  of  the  chief  justice  were  strong.] 

Now  let  us  see,  agreeably  to  the  principles  of  this  case,  how 
it  will  square  with  the  present.  What  was  the  nature  of  the 
charge  against  Mr.  Passmore.  Here  is  the  affidavit  of  Mr. 
Kitchen,  over  which  is  a  copy  of  the  paper  which  has  been  so 
often  read.  [_Reads  Mr.  Kitchen's  affidavit^  for  'which  see  fiage 
55  of  this  honkP^  You  will  find  that  James  Kitchen  could  not 
swear  that  it  had  reference  to  the  cause  then  pending  between 
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•Bayard  and  Passmore ;  he  could  only  simply  say  that  he  had 
seen  Passmore   put  up   the   paper.     Mr.  Bayp.rd  could  come 
forward  and  say  that  the   paper   is  in  the   hand  writing  of  Mr. 
Passmore.     IReads  Mr.  Bayard's  afpJavit,  for  iv/iich  see /lags 
57,  of  thii  book.']     Now  Mr.  Bayard  has  to  swear  to  some  very 
necessary  facts  in  order  to  give  ground  to  the  attachment.     He 
first  swears  that  he  verily  believes  the  suit  to  be  still  depending 
in  court.     He   next  swears  that  it  relates  to  the  affidavit  taken 
by   him  before  John  Inskeep,  Esq.  and  that  he  has  no  other 
suit   or  controversy   with   Passmore.     These   two   facts  were 
necessary  to  give  ground  to  the   motion  for  a  rule.     Mr.  Pass- 
more  was  then  consequently  served  with  a  rule  ; — he  appears, 
and  from  the  proceedings  in  this  case,  it  would  seem  as  if  no 
argum:::nts  were  necessary  ;  that   it  depended  only  on  the  affi- 
davits.    Mr.   Levy   states   that  the  fact  of  the  publication  was 
admitted;  but   he   requests  the  court  to  proceed  in  the  usual 
way  by  directing  interrogatories.     Then  it  was,  it  seems,  that 
my  learned  friend  drew  up,  and  Thomas  Passmore  answered, 
those   interrogatories.     The   very  first  goes  to  the  very  jit  of 
the  business.     "  Was  there  an  action  depending,"  Sec.     \_See 
page  15,  of  this  book.]     The  second  interrogatory  goes  to  an- 
other point  equally  essential  to  the  conviction,  agreeably  to  the 
decision   in  Dallas's  reports.     ^Reads  second  intcrrogatorij^  see 
page  15,  of  this  book.]     Tliis  shews  that  it  was  the  opinion  of 
the  learned  counsel  himself,  at  that  time,  that  it  was  necessary 
to  establish   these  tv^o  facts.     Now  what  does  Mr.  Passmore 
say,  relative  to  the  first  fact  ?     He  tells  you,  for  he  swears  to 
the  best  of  his  judgment  and  belief,  and  he  gives  you  the  rea- 
son for  his  belief,  that  there  was  no  suit  depending  in  court  at 
the   time.     But,  says  the  gentleman,  this  is  not  a  question  of 
fact,  but  of  law,  and  is  to  be  determined  by  the  court.     But  I 
•say  it  was  a  question  of  fact,  and  I  see  whether  the  ignorance 
of  Thomas  Passmore  did   not  excuse  him.     V\e  will  assume 
that  the  fact  was  not  so  ;    and  I  shall   ask  whether  this  igno- 
rance of  the  fact  did  not  excuse  Passmore  ?     We   will  take   it 
up  on* another  ground;  had  Passmore  really  swore  that  there 
was  no  suit  depending   when  there  was  a  suit  depending,  he 
might  have  been  prosecuted  for  perjury  ;  for  though  ignorance 
of  the  law  will  not   excuse  a  man,  yet  ignorance  of  the  fact 
will.      Judge   Blackstone   in   speaking   on  this   subject   says, 
"  Ignorance  or   mistake    is   a   defect   of   will,    when  a   man 
intending  to  do   a  lawful  act,  does  that   which   is  unlawful. 
For  the    deed    and  the  will   acting   separately,   there    is    not 
that  conjunction  between  them,  which  is  necessary  to  form 
a  criminal  act."     Now   we  will  suppose  that   Mr.  Passmore 
knew    he   was    liable    to   be  punished,    if  he   published   any 
thing  respecting  a  suit  depending  in  court ;  we  will  admit  that 
he  knew  all  this  ;— but  he  did  not  knov/  that  a  suit  was  actually 
pending,  at   the  time  that  he  published,  I    say  this  was    not 
knowing  the  fact ; — therefore  it  is  not  tmlawful,  nor  can  it  be 
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punishable.    Because  the  thing  was  done  by  mistake,  and  be- 
cause Mr.  Passmore  was   ignorant  of  the  fact  at  the  time  that 
he  did  it,  is  he  to  be  found  guilty,  fined  and  imprisoned,  when 
he  was  really  innocent  ?     I  say  he  was  innocent  because  he  was 
j'eally  ignorant  of  that  essential  fact.     But,  says  the  gentleman, 
this  was  not  a  matter  of  fact,  but  matter  of  law.     If  so,  how 
came  Mr.  Bayard  to  swear  to  a  matter  of  fact.     Now  no  court 
^ver  permits  a  witness  to  swear  to  the  law  of  the  land.     Never 
was  there  a  case  where  a  witness  was  called  to  swear  to  a  matter 
of  law,  because  that  is  supposed  to  be  known  by  the  court.    He 
iias  only  to  swear  to  matter  of  fact.    But  to  shew  that  the  learne<i 
counsel  must  have  never  understood  it  in  this  way,  I  will  refer 
to  the  interrogatories  drawn  by  the  learned  counsel,  and  here 
we  find  he   examined  it  as  a  matter  of  fact,  and  not  as  a  mat-? 
ter  of  law.     But  could  not  this  fact  to  which  Mr.  Passmore 
was  to  swear  have  been  ascertained  by  going  to  the  office  of  the 
prothonotary  where  the  record  is  kept.     There  the  writ  and  the 
judgment  issues,   and  there  you  can  ascertain  the  matter  of 
lact  whether  the  suit  was  depending  or  not ;  and  certainly  Mr, 
Passmore  had  a  right  to  presume  from  the  records  there,  that 
the  suit  was  at  an  end.     We  are  told  that  "  if  he  swears  to 
what  is  really  incredible  he  is  not  to  be  believed,"  and  a  book 
has  been  cited  in  support  of  the  doctrine.     There  has  been  a 
case  in  the  year  1796,  adverted  to.     It  is  the  case  of  Cropley, 
Clark  and  Biarely.     This  case,  even  if  it  had  the  authority  of 
a  precedent,  could  not  be  considered  as  forming  any  ground- 
ivork  for  the  proceedings  in  the  case  of  Passmore  ;  as  it  does 
not  appear  that  any  interrogatories  were  exhibited  in  this  case  ; 
that  the  parties  agreed  to  try  it  by  affidavit.     This  opinion 
which  is   subscribed  by   Mr.  M'Kean,  is  as  follows.  lReads.'\ 
JJut  it  will  appear  that  there  is  a  difference  between  the  pro- 
ceedings of  a  court  of  chancery,  and  that  of  a  court  of  com.- 
mon  law,  and  the  supreme  court  seem  to  have  adopted  the 
Vuleof  proceeding  as  laid  down  in  Moseley's  reports,  which  is 
A  chancery  book  ;  and  directly  in  the  face  of  the  case  in  Dougf 
tass,  516.     It  appears  that  this  doctrine  of  contempts  varies  so, 
that  it  may  be  called  a  perfect  legal  Proteus,  capable  of  chang- 
ing its  form  and  its  colour  every  hour  and  every  moment. 

Sir,  I  find  that  when  Passmore  conies  before  the  supreme 
5:ouvt,  he  not  only  swears  to  what  he  believes,  but  he  swears  to 
the  grounds  of  such  belief,  that  he  believed  the  suit  was  at  an 
end  ;  because  that  the  exceptions  were  out  of  time,  the  judg- 
ment had  become  absolute,  and  execution  had  issued ;  and  I 
insist  upon  it,  if  the  gentleman  will  establish  any  part  of  the 
Taw  in  Dallas'  reports,  that  he  will  establish  it  altogether,  and 
then  Mr.  Passmore  will  be  found  to  have  completely  purged 
the  contempt.  It  has  been  said  that  these  answers  are  drawn 
in  an  evasive  manner  ;  because  he  swears  only  to  the  best  of 
his  judgment  and  belief,  and  does  not  svvear  positively  to  tlie 
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fact,  and- that  this  answer  does  not  lay  the  foundation  of  a  pro- 
secution for  perjury.     This  position  is   in  opposition  to   the 
doctrine  of  lord  Elswoith,  which  I  will  refer  to  before  I  read  chat 
which  I  have  in  my  hand.     I  think  the  gentleman,   if  my  mem= 
ory  be  not  treacherous,  has  produced  authorities  for  the  purpose 
of  sheAving,  that  where  a  party  swears  to  the  best  of  his  know- 
ledp-e  and  Iselief,  he  is  not  indictable  for  perjury.     Even  taking 
it  for  granted,  that  he  has  produced  cases  of  this  kind,  yet  there 
are  many  cases  in  the  books,  which  contradict  the  position.    I  have 
not  the  book  in  couit,  but  it  is  in  a  note  to  Tucker's  Blackstone, 
that  a  man  maybe  indicted  for  perjury,  if  he  swears  that  he  believes 
to  be  true  what  he  knows  to  be  false ;  and  if  it  should  really  be 
the  fact,  that  Thomas  Passmore  did  know  that  the  suit  was  pend- 
ing, when  in  the  face  of  the  court  and  of  his  God,  he  swore  that 
to  the  best  of  his  luiowledge  and  belief  there  was  no  suit  pend- 
ing ;  I  say  if  he   knew  this,  and  swore  as  he  did,  they  would 
have  been  justified  in  an  indictment  for  perjuiy.     But,  it  is  said, 
this  is  not  a  full  answer  to  the  charge  conta,ined  in  the  interroga- 
tories.    Now  what  is  the  fact  ?     Why  the  first  question  asked 
of  Mr.  Passmore  is  this :  "  was  there  or  was  there  not  a  smt 
pending  ?"     Passmore  swears  that  to  the  best  of  his  knowledge 
and  belief  there  was  not.     I'he  second,  premising  Passmore's 
knowledge  of  the  fact,  asks  v/hether  he  did  not  refer  to  the  affi- 
davit of  Mr.  Bayard  ?     This  is  not  a  material  part  of  the  charge. 
But  what  does  he  say  to  the  most  material  fact  ?     ^Vhy   he 
swears  that  to  the  best  of  his  knowledge  and  belief,  there  is  not 
a  suit  pending  at  the  time.     Suppose  a  person  staples  a  thousand 
things  in  the  interrogatories,  shall  the  defendant  be  obUged  to 
answer  this  that  and  the  other?     If  he  answers  the  material 
part  of  the  charge,  as  Mr.  Hawkins  lays  it  down,  he  purges 
himself  of  the  contempt;   and  here   I  api'chend  Thomas  Pass- 
more  did  answer  to  the  very  essence  and  Jit  of  the  charge.     If  I 
am  correct,  this  conclusion  must  follow,  that  tlie  offence,  if  any- 
had  been  committed,  was  absolutely  purged  by  the  answers  to 
the  interrogatories. 

I  am  sensible,  that  in  the  course  of  this  business,  my  defi- 
ciency of  talent  to  support  it  in  a  proper  maimer,  must  have 
been  observed,  and  I  regret  that  the  cause  should  suffer  injury 
through  my  want'  of  ability.  I  am  sure,  had  I  possessed  the 
talents  of  m.y  learned  friend,  my  arguments  would  have  been  much 
morc  serviceable  to  the  cause  I  endeavor  to  support ;  for  they, 
like  the  powers  he'  is  master  of,  would  not  only  enable  me  to 
draw  support  from  the  stiong  positions  of  the  case,  but,  like 
the  soldiers  of  Cacbiius,  to  raise  powerful  auxiliaries  from  the 
most  ti-ifling  objects.  I '  have  endeavored  to  give  this  case  all 
the  consideration  my  leisure  v.-buld  admi-;  of ;  fori  was  a  stranger 
to  it  until  I  arrived  here.  To- be  sure  I  had  been  furnished  with 
the  article  of  impeachment,  and  some  of  the  testimony,  bvkfronfV,- 
the  press  of  'business  at  V?'"a3hington,  I  h;xd  not  time  to  look'af 
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them.     I  beg  to  be  understood  as  speaking  with  great  dffklence 
'  \t\  this  business  ;  and  indeed  in  the  constmction  of  act$  of  the 
assembly,  I  only  rely  upon  my  arguments  as  they  are  applied^ 
generally  to  the  subject. 

It  is  now  only  our  duty  to  consider  Avhether  the  judges  have 
acted  in  such  a  manner  as  to  be  liable  to  impeachment. 

I  stated  yesterday  that  for  a  mere  honest  error  or  mistaken 
opinion,  it  would  be  hard  indeed  il  these  judges  should  suffer ;  I 
then  made  the  observation,  and  I  now  repeat  it-,  as  not  only  due 
to  the  learned  counsel,  but  to  the  House  of  Representatives,  and 
to  tlie  judges  at  your  bar.  But  it  is  our  duty  to  see  wiiether  those 
respectable  characters  have  exceeded  the  powers  granted  to  them. 
Let  us  review  the  case  in  court  Avhen  Mr.  Passmore  was  brought 
forward  for  the  contempt.  I  do  not  wish  to  paint  it  in  colours  cal- 
culated to  mislead  the  deliberate  judgment  of  the  court.  I  wish 
to  draw  upon  their  feelings  for  any  deficiency  in  the  portrait. 

What  was  the  case  at  the  nnoment  that  Passmore  was  brought 
before  the  court — at  a  time  when  notliing  more  than  the  mere  rule 
to  shew  cause  had  been  served  upon  him  ?  What  was  the  lan- 
guage of  the  chief  justice  at  that  time.  "  Sir,  you  have  been 
guilty  of  an  enormous  libel  on  the  characters  of  two  gentlemen, 
which  requires  great  atonement,  and  the  court  hope  you  will 
make  an  apology."  This  was  sworn  to  by  Mr.  Passmore  and 
attested  by  Mr"  Henry.  From  this  it  may  be  inferred,  that  tliey 
meant  to  punish  first,  and  try  afterwards.  But  even  the  deity 
himself,  omniscient,  omnipresent  and  omnipotent  as  he  is,  did 
not  condemn  even  Adam  uritil  he  had  said  unto  him,  "  Where 
art  tliou  ?"  But  there  seems  to  be  less  mc^rcy  on  earth — For  here 
*'  where  man  is  clothed  with  a  little  brief  authority,  he  plays  such 
fantastic  tricks  before  high  heaven,  as  im\kc  e'en  angels  weep." 

He  was  told  to  prepare  himself  to  make  an  handsome  apology; 
to  Messrs.  Pcttit  and  Bayard,  before  he  was  convinced  that  he  was 
wrong.  Surely  the  judges  were  not  constituted  a  court  of  honor 
by  the  constitution.  They  were  not  to  hold  the  barometer  of 
honor  and  determine  what  kind  of  an  apology  was  to  be  made  by 
Mr.  Passmore  to  Mr.  Bayard ;  but  they  seem  to  have  been  more 
actuated  by  a  spirit  of  romance  than  any  court  of  ancient  chi- 
valry. This  certainly  was  not  a  part  of  their  duty.  If  this  kind 
f)f  proceeding  is  sanctioned,  we  do  not  know  whither  they  may 
carry  it — to  what  cases  it  will  not  be  made  to  stretch. 

:  I  will  agree  with  the  learned  gentleman,  said  Mr.  Rodtiey,  that 
it  is  better  that  ten  guilty  persons  should  escape,  than  one  imiocent 
person  should  suffer  punishment ;  I  readily  give  them  the  benefit 
of  eveiy  principle  of  this  kind,  that  is  applicable  to  the  present  case. 
Nay,  I  go  further,  I  admit  that  it  will  redound  more  to  the  honor 
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of  the  fithtd  to  acquit  than  to  convict  the  judges,  if  this  court 
could  reconcile  it  to  their  consciences.  I  say  it  would  be  more 
lo  the  honor  of  the  state.  But  they  are  sworn  to  do  strict  and 
impartial  justice. 

'•I  agree  with   the  position    of  the  lea; ned  counsel,    that  in 
a  case  of  assault  and  battery,  the  party  who  is  injured  is  the 
public  prosecutor  and  a  pai'ty  too  ;  iuid  it  is  frequently  the  usage 
to  inquire  whether  the  party  injured  has  had  redress,  and  that 
that  is  taken  into  view  in  the  decision  of  the  court.     He  has  cited 
the  case  of  the  Commonwealth  against  Bradford  ;    I  do  not  re- 
collect the  particulars  of  the  cas.j  ;  ar,d  I  do  not  wish  to  take 
from  the  respectable  characters  now  before  you  any  advantaoe 
they  can  derive  from  this  statement ;  but  I  never  knew  of  a  case 
where  the  court  v/ere  prevented  iiom  passing  sentence  by  the 
compromise  of  the  parties  ;  but  if  the  court  have  this  optional 
power  of  passing  sentence  or  not,  how  does  it  apply  ?  How  docs 
it  comport  with  clemency  when  they  told  Mr.  Fassmore  before 
he  iiad  been  heard,  that  the  court  expected  he  v.ould  be  prepared 
with  an  handsome  apology  to  Mr.  Bayard.     Let  us  look  at  the 
answers  of  Mr.  Passmorc  to  the  interrogatories.     And  will  any 
one  say  that  these  answers,  instead  of  purging  the  contempt, 
were  an  aggravation  of  the  offence  ?  Why,  as  to  the  judges,  it  vras 
allov/ed  that  there  was  no  insult  offered  to  them.     As  to  Mr. 
Pettit,  he  made  all  the  apology  he  could  make,  and  because  that 
he  would  not  make  an  apology  to  Mr.  Bayard,  was  he  to  be  hum- 
bled in  the  dust  ?    Was  he  to  put  on  sackcloth  and  aslies  and  roil 
on  the  ground  at  tlie  feet  of  Mr.  Bayard  ?    In  my  opinion  these 
answers  actually  purged  the  contempt,  and  were  calculated  to  go 
great  lengths  as  an  apology.     But  it  seems  that  if  a  complete 
apology  to  Mr.  Bayard  liad  been  m.ade  it  v/ould  have  diverged 
the  rays  of  that  malignarit  meteor  which  shont  ui:cn  Mr.  Pass- 
more.     However,  I  will  not  enlarge  on  th.is  disagreeable  subject, 
as  I  would  not  wish  to  excite  unpleasant  emotions,  and  I  forbear 
to  use  any  acrimonious  language,  as  it  would  be  painful  to  me  to 
Mound  the  feelings  of  the  respectable  and  venerable  defendiaits. 
But  at  the  same  time  it  would  be  necessary  to  impress  on  their, 
minds,  that  if  they  do  wrong  they  are  to  recollect  that  there  is  a 
ti-ibunal  to  Avhich  even  they  are  amenable.     It  is  necessary  that 
such  a  tribunal  should  exist  in  every  country ;  and  they  ought  also 
to  recollect,  that  every  free  commonwealth  has  its  Tarpeian  rock. 

I  trust,  said  Mr.  Rodney,  that  this  court  will  never  be  swayed 
by  passion  or  party  preju.dice.  The  spirit  of  party,  I  know,  is 
of  so  subtle  a  nature,  that  it  may  sometimes  introduce  itself  into 
the  breast  of  the  most  iioncst  and  virtuous  man  ;  but  I  trust  that 
the  com-t  will  elevate  themselves  above  it ;  that  they  will  judge, 
impartially,  and  decide,  as  justice  v^-ould  herself,  upon  argumerit, 
fact  and  lav»-. 
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Mr.  INGERSOLL. 

J^r.  Sfieaker,  and  Gentlemen  of  the  Senate, 

Accustomed  as  I  am  to  speak  in  public,  I  rise  upon  the 
present  occasion  with  unaffected  diffidence,  and  peculiar  sen- 
sibility to  fulfil  the  duty  of  my  situation.  The  cause  involves 
in  its  consideration,  questions  the  most  interesting  that  ever 
came  before  a  Court,  in  this  or  any  other  country.  The  op- 
posite consequences  of  your  decision,  acquittal  or  conviction, 
are  in  my  humble  estimation,  incalculable  ;  in  the  first  event, 
I  think  1  see  liberty,  that  greatest  of  human  blessings,  se- 
cured by  law  and  an  independent  judiciary — an  independent 
judiciary,  which  I  think  I  can  shew  that  the  people  have  con- 
sidered as  indispensable  to  secure  all  that  is  dear  and  valuable 
in  this  life.  On  the  other  hand  the  rage  of  innovation,  dis- 
regard of  experience,  and  enmity  to  system,  v/ill  paralize 
the  administration  of  justice  and  the  constitution  itself;  in- 
sufficiency, insecurity  and  confusion  will  follow  in  the  train  ; 
and  we  ought,  sir,  to  recollect  that  what  has  happened  in 
other  free  countries  may  take  place  in  this.  If  the  barriers 
of  the  constitution  are  removed,  if  its  ramparts  are  broken, 
down,  if  one  co-ordinate  branch  of  the  government  (for  suclv. 
I  contend  the  judiciary  is)  is  made  subservient  to  the  views 
of  another,  we  may  worship  a  name  ; — but  thcj  constitution, 
plain  and  expressive  as  it  now  is,  from  that  mpmipnt  will  be- 
come a  dead  letter.  Books,  profane  as  Avell  as  -  sacred  are 
written  for  our  instruction,  and  they  all  go  to  shew,  how 
easy  some  aspiring  man  may  take  advantage  of  anarchy  to 
introduce  despotism,  and  raise  himself  to  power  on  the  wreck; 
of  the  constitution.  You  will  determine  whether  these  ideas 
are  the  illusions  of  a  gloomy  and  disturbed  fancy,  or  evils 
rationally  to  be  apprehended.  If  my  learned  antagonist  canj 
satisfy  us  that  the  defendants  have  intentionally  violated  the; 
laws  and  constitution,  or  that  they  have  been  guilty  of  bribery, 
corruption,  gross  partiality,  v/ilful  or  corrupt  oppression,  and 
the  conviction  is  brought  home  to  my  mind,  that  instant  I 
will  abandon  them  and  their  defence,  and  say  that  conviction 
ought  to  follov/.  But  there  is  no  necessity  to  pursue  this 
secondary  mode  of  defence.  I  shall  endeavor  to  satisfy  you, 
and  pledge  myself  to  shew  to  this  Senate  that  the  power 
and  authority  exercised  by  the  judges,  is  legal  and  constitu- 
tional, and  recognized  from  time  to  time  by  the  acts  of  the 
legislature  and  confirmed  by  repeated  judicial  decisions. 
Allow  me,  sir,  to  digress  for  a  moment  in  order  to  shew 
that  my  colleague  has  been  erroneously  charged  with  incon- 
sistency. I  beg  leave  in  the  course  of  my  observations  to 
render  him  that  justice,  he  would  do  to  me  on  a  similar  occa- 
sion. Reference  was  made  to  Addison's  Trial  to  shew  that 
my  colleague  %vas  inconsistent ;  in  order  to  shew  that  he  then 
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said  what  he  now  says,  I  beg  leave  to  read  the  passa^. 
Jddison's  Trial,  p.  113.  Here,  sir,  we  find  that  the  opinion 
of  my  colleague  at  that  time  was  the  same  as  it  is  at  present. 

I  cannot  immediately  pass  from  the  principles  which  I 
have  already  suggested  :  the  danger  of  innovating  on  the 
constitution,  from  the  mistaken  idea  of  reform.  Histciy  is 
philosophy  teaching  by  examples.  We  have  seen,  sir,  the 
situation  and  the  progress  of  republican  France.  That  re- 
public, whose  splendor  astonished  an  admiring  world  ;  that 
country  Avhich  had  but  lately  cast  off  the  shackles  of  slaveiy, 
now  sunk  under  a  tyranny  more  intolerable  than  that  from 
which  she  emerged.  Trace  its  rise,  progress,  declension  and 
ruin,  recollect  the  facts  that  still  deform  the  page  of  her 
revolutionary  history,  and  I  ask  if  similar  causes  must  not 
produce  the  same  effect  in  both  hemispheres.  There  we 
find,  that  an  immoderate  jealousy  of  the  executive  and 
judicial  departments,  has  converted  a  free  government  into 
an  absolute  despotism.  These  memorable  events  furnish  use- 
ful lessons  to  the  citizens  of  the  United  States — the  last 
asylum  of  liberty.  The  French  people  had  their  written  con- 
stitution, bill  of  rights  and  declaration  in  favor  of  personal 
liberty.  They  mistook  the  means  by  which  to  secure  the 
end  ;  restraint,  even  by  laws  founded  on  common  consent, 
they  rejected  as  degrading  to  freedom. 

I  thank  the  manager  for  leading  us  to  take  a  retrospective 
view  of  the  infancy  of  the  United  States  ;  a  recurrence  to  the 
principles  of  the  revolution  is  at  all  times  pleasant  and  prcli- 
table.  I  believe  we  shall  find  that  the  American  patriots  of 
1776,  had  as  much  zeal  for  liberty  as  the  French  of  1793  ; 
but  it  was  a  zeal  more  accordant  to  knowledge.  While  they 
designed  the  end  they  also  contemplated  the  means  ;  they 
considered  a  judiciary,  independent  of  the  frowns  and  smiles 
of  the  legislature,  as  an  indispensable  requisite  in  their  sys- 
tem. A  judiciary  that  could  resist  the  shock  of  conflicting 
factions,  and  regardless  of  party,  keep  the  even,  unruffled 
tenor  of  its  course,  calm,  dignified  and  firm,  in  the  midst  of 
political  storms;  To  the  great  charter  of  our  hberties  to" 
■which  the  manager  has  referred  us,  I  make  the  solemn  ap- 
peal ;  I  adhere  to  it  as  the  ark  of  our  political  salvation. 
With  inflexible  perseverance  let  us  consider  and  understand, 
that  we  may  revere  and  obey;  lam  willing  that  my  clients 
should  stand  or  fall  by  this  instrument. 

Sir,  I  have  heard  with  much  surprize,  from  v/hat  motive'^ 
I    do  not  pretend  to   say,  a  great  deal  of  extraneous  matter 
addressed  to  the  Senate.     Even  the   virtues  as   well  as  the 
vices  of  the  bai'  pressed  into  the  service  of  the  prosecution, 
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with  a  view  to  sink  the  judges  to  the  earth  With  the  accU' 
rnulatecl  weight.  The  counsel  who  have  been  appUed  to, 
to  assist  in  the  present  prosecution,  and  have  refused,  have 
been  referred  to  by  the  manager.  Is  censure  deserved  on 
that  account?  Or  on  the  other  hand  does  not  the  circum- 
stance do  honor  to  the  individuals  and  the  profession  ?  In- 
stead of  being  mercenary  in  their  views  and  governed  by 
considei'ations  of  interest  only,  they  refuse  the  money  of  the 
State,  sooner  than  advocate  a  cause  they  deem.ed  legally  and 
■morally  unjust  ;  repelling  at  once  the  insinuations,  that 
lawyers  for  money  will  undertake  any  cause,  and  that  the 
bar  are  tired  of  the  tyranny  of  the  judges  and  wish  to  be 
rid  of  them.  I  must  confess,  sir,  I  did  not  think  these  in- 
sinuations  altogether  kind  or   liberal. 

Sir,  I  am  sorry  so  much  has  been  said  respecting  the  pro- 
fession of  the  law  ;  I  refer  to  a  book  Avritten  by  an  American ; 
a  book  written  by  Doctor  Ramsey,  and  familiar  to  all  of  you, 
in  order  to  shew  that  in  the  i^evolution  the  gentlemen  of  the 
bar  took  their  full  share  in  the  perils  of  the  day.  These 
•you  will  be  pleased  to  observe  are  not  my  words  but  those 
of  Doctor  Ramsey*  a  name  dear  to  the  mind  of  every  man 
who  regards  the  liberty  of  the  people.  [Reads  P.amsey's 
history  of  the  American  Revolution,  ftage  199.  See  Apf\en- 
dix,  note  K  3.]  I  acknov.iedge  that  this  is  niatter  ex- 
traneous and  foreign  to  the  question  ;  but  when  it  is  brought 
forward  on  one  side,  it  must  be  repelled  on  the  other.  And 
who,  sir,  I  ask  is  the  immaculate  patron  of  purity  whom  the 
manager  has  selected,  to  attack  the  morality  of  the  profession 
and  oppose  to  our  fellovz-citizen  Ramsey  ?  Godwin  !  a  man 
whose  name  shocks  the  ears  of  every  one  who  regards  piety 
or  even  the  common  decencies  of  life.  I  confess  that  I  am 
no  pupil  of  the  school  or  philosophy  of  Godwin.  I  do  not 
believe  that  death  is  an  everlasting  sleep  ;  I  am  credulous 
enough  to  expect  an  eternity  to  be,  or  suffered  or  enjoyed. 
If  the  gentleman  will  please  to  turn  to  the  same  author  on 
the  subject  of  marriage,  his  character  will  be  deleniated  in 
colours  from  which  the  eye  of  religion  will  turn  with  horror. 
That  person  had  a  personal  enmity  to  Mr.  Erskine.  The 
eloquent,  patriotic  Erskine,  the  advocate  of  Christianity,  had 
probably  excited  his  malignity  against  the  profession  at  large. 

I  did  not  understand  my  colleague  to  sneer  at  the  farmer  ; 
I  trust  that  he  and  1  regard  them  as  a  highly  useful  and  ne- 
cessary class  of  society.  1  understood  his  position  v/as  this  ; 
that  the  constitution  and  laws  referred  to  an  antecedent  sys- 
tem, a  perfect  acquaintance  with  which  was  necessary  to  un- 
derstand the  natvu'e  of  the  common  law  and  its  adoption  in 
Pennsylvania.     Allow  me  40  say,  sir,  that  in  this  position  he 
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is  supported  by  the  words  of  the  enlightened  and  patriotic 
Wilson,  iu  a  letter  to  the  legislature  of  Pennsylvania^  and  a 
.  lecture  which  he  left  as  a  legacy  to  his  country  v*^I\eu  deatji 
terminated  his  usefulness.  1  tnke  pleasure  to  cite  a  book 
of  this  discription,  and  I  believe  it  is  the  first  time  it  v;as 
ever  cited  in  a  Cuvu't  of  Pennsylvania.  No  Americc.n  can 
read  this  without  approaching  to  rapture  when  he  describes 
his  attachment  to  the  United  States;  he  also  describes. ih 
strong  terms  the  dangers  we  oug'r.t  to  slum.  This  was  oh 
the  the  24th  of  August,  1791.  It  will  probably  bo  recollected 
that  Judge  Wilson  was  unanimously  appointed  by  the  Legis- 
lature of  Pennsylvania  to  digest  their  laws.  In  the  6th  pag^e 
of  the  Preface,  Judge  Wilson  observes,  that  "  The  acts  of 
the  legislature  of  Pensylvania,  though  very  nuni^rous,  com- 
pose but  a  small  portion  of  her  laws.  Tiie  common  law 
is  a  part,  and,  by  far,  the  most  important  part  of  her  sys- 
tem of  jurisprudence." '"  Statute  regulations  are  intend- 
ed only  for  those  cases,  comparatively  few,  in  which  the 
common  law  is  defective,  or  to  which  it  is  inapplicable  ;  to 
that  law,  those  regulations  are  properly  to  be  considered  as 
a  supplement.  A  knowledge  of  that  law  should,  for  this 
reason,  precede,  or,  at  least,  accompany  the  study  of  those 
regulations." 

"  To  know  what  the  common  law  was  before  the  making 
of  any  statute,"  says  my  Lord  Coke,  in  his  familiar  but  ex- 
pressive manner,  "  is  the  very  lock  and  key  to  set  open  tiie 
windows  of  the  statute." 

The  common  law  as  adopted  by  the  people  and  preserved 
by  the  people,  and  no  further,  forms  a  noble,  important  and 
indispensable  part  of  our  system,  and  without  it,  until  it  is 
supplied,  no  man  can  walk  from  his  lodging  and  find  a 
.remedy  for  insult  and  outrage.  The  statute  law  was  con- 
sidered as  a  supplement  to  know  what  the  common  law  was. 

W^ith  the  permission  of  this  Senate,  I  will  read  his  ele- 
gant compliment  to  General  Washington,  and  other  American 
worthies. 

'  "  In  the  European  temple  of  fame  William  Penn  is  placed 
by  the  side  of  Lycurgus.  Will  America  refuse  a  temple  to 
her  patriots  and  her  heroes  ?  No;  she  will  not.  The  glorious 
dome  already  rises.  Its  architecture  is  of  the  neatest  and 
chastest  order :  its  dimensions  are  spacious :  its  proportions 
are  elegant  and  correct.  In  its  front  a  number  of  niches  are 
formed.  In  some  of  them  statutes  are  placed.  On  the  left 
liand  of  the  portal,  are  the  names  and  figures  of  Warren, 

B  3 


t     382     ] 

Montgomery,  Mercer.  On  the  right  hand,  arc  the  names  an4 
figures  of  Calvert,  Penn,  f'ranklin.  In  the  middle,  is  a  niche 
of  larger  size,  and  decorated  with  peculiar  ornaments.  On 
the  left  side  of  it,  are  sculptured  the  trophies  of  war :  on 
the  right,  tne  more  precious  emblems  of  peace.  Above  it, 
is  represented  the  rising  glory  of  the  United  States.  It  is 
■without  a  statue  and  without  a  name.  Beneath  it,  in  letters 
very  legible,  are  these  words—"  FOR  THE  MOST  WOR- 
THY." By  the  enraptured  voice  of  grateful  America — with 
the  consenting  plaudits  of  an  admiring  world,  the  design;  tijn 
is  unanhnously  made.  Late — very  late — may  the  niche  be 
filled."* 

I  thought,  sir,  that  to  an  American  Court,  and  to  an 
American  audience,  so  handsome  a  compliment  would  not 
be  altogether  lost. 

"  But  while  we  perform  the  pleasing  duties  of  gratitude, 
let  not  other  duties  be  disregarded.  Illustrious  examples  are 
displayed  to  our  view,  that  we  may  imitate  as  well  as  admire. 
Before  we  can  be  distinguished  by  the  same  honours,  we  must 
be  distinguished  by  the  same   virtues." 

"  What  are  those  virtues  ?  They  are  chiefly  the  same  vir- 
tues, which  we  have  already  seen  to  be  descriptive  of  the 
American  character — the  love  of  liberty,  and  the  love  of  law^ 
But  law  and  liberty  cannot  rationally  become  the  objects  of 
our  love,  unless  they  first  become  the  objects  of  our  know- 
ledge. The  same  course  of  study,  properly  directed,  will 
lead  us  to  the  knoAvledge  of  both.  Indeed,  neither  of  thenx 
can  be  known,  because  neither  of  them  can  exist,  wi.hout  the 
other.  Without  liberty,  law  loses  its  nature  and  its  name, 
and  beconn  s  oppression.  Without  law,  liberty  also  loses  its 
nature  and  its  name,  and  becomes  licentiousness.  In  denomi- 
nating, therefore,  that  science,  by  which  the  knowledge  of 
both  is  acquired,  it  is  unnecessary  to  preserve,  in  terms,  the 
distinction  between  them.  That  science  may  be  naniedj  as 
it  has  been  named,  the  science  of  law." 

In  pages  8  and  9,  he  answers  the  question  in  debate  be- 
tween my  colleague  and  the  manager,  how  far  we  siiould  be 
masters  of  the   law. 

"  The  science  of  law  should,  in  some  measure,  and  in 
some  degree,  be  the  study  of  every  free  citizen,  and  of  every 
free  man.     Every  free  citizen  and  every  free  man  has  duties 

*  General  Washington,  then  President  of  the  United  Slates,  was  pre 
isent  when  this  lecture  was  delivered.    Ed, 
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to  perform  and  rights  to  claim.  Unless,  in  some  measure, 
and  in  some  degree,  he  knows  those  diites  and  those  rights, 
he  can  never  act   a  just  and  an  independent  part." 

The  study  of  the  law  therefore  is  more  or  less  the  duty 
of  every  man  who  wishes  to  be  serviceable  to  his  country  ; 
and  the  next  section  applies  to  this  subject  and  shews  that 
at  least  a  partial  knowledge  of  law  is  within  the  reach  of 
every  man. 

"  Happily,  the  general  and  most  important  principles  of 
law  are  not  removed  to  a  very  great  distance  from  common 
apprehension.  It  has  been  said  of  religion,  that  though  the 
elephant  may  swim,  yet  the  lamb  may  wade  in  it.  Concern- 
ing lav/,  the  same  observation  may  be  made." 

Sir,  I  generally  select  my  guides  from  books  of  this  des-^ 
cription,  uniting  the  love  of  liberty  and  law. 

I  hope  I  shall  come  forward  in  the  argument  of  this  cause 
without  suffering  under  a  prejudice  against  the  Judges  or 
the  profession  of  the  law ;  it  is  prejudice  alone  that  I  fear, 
•which  sometimes  steals  imperceptibly  on  the  most  honest 
mind.  The  publications  read  from  the  Gazette  of  the  United 
States  and  other  newspapers  of  Philadelphia,  meet  my  most 
decided  disapprobation.  The  judges,  though  held  up  for  a 
long  time  as  objects  for  the  finger  of  scorn  to  point  at,  have 
observed,  in  this  respect,  a  perfect  propriety  of  conduct ;  not 
a  word,  not  even  their  memorials,  have  been  published  with 
their  privity  and  consent.  Even  those  I  believe  have  been  de- 
posited in  your  hands  and  have  never  seen  the  light.  It  was 
mentioned  that  there  was  a  similarity  between  some  of  those 
publications,  and  the  language  of  the  judges  in  their  memo- 
rials ;  and  that  among  those  who  had  signed  some  of  the  pub- 
lications Avas  the  nephew  of  the  chief  justice.  Sir,  there  are 
v.o  grounds  to  infer  from  this,  that  the  judges  knew  of  any 
contemplated  publication.  I  am  confident  that  they  never 
knew  directly  or  indirectly  of  any  thing  of  the  kind. 

We  were  informed  that  a  gentleman  of  the  bar  had 
written  certain  strictures  on  the  conduct  of  the  legislature. 
While,  sir,  on  the  one  hand  I  do  not  attempt  to  advocate 
any  of  those  strictures,  not  having  read  the  book  in  which 
they  are  said  to  be  contained  ;  yet  I  do  say  that  the  acts  of 
the  legislature  of  Pennsylvania  are  open  to  the  investigation 
or  the  strictures  of  every  person  whatever.  But  strictures 
on  the  constitutionality  of  acts  of  the  legislature,  taking  away 
tjial  by  jury,  are  compared  to  publications  against  parties  to 
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private  suits  depending  in  Courts.  Where  is  the  an'alof^y  ? 
I  cannot  discover  it.  However  the  7th  section  of  the  9th 
article  of  the  constitution  gives  the  right  of  investifjating  the 
acts  of  the  le;^i3lature.  "  That  the  printing  presses  shall  be 
free  to  every  person,  Avho  undertakes  to  examine  the  proceed- 
ings of  the  legislature  or  any  branch  of  government :  and  no 
law  shall  ever  be  made  to  restrain  the  right  thereof.  The 
free  communication  of  thoughts  and  opinions  is  one  of  the 
invaluc'ble  rights  of  man  ;  r.nd  every  citizen  may  freely  speak, 
■Nvriie  and  print  on  any  subject,  being  responsible  for  the 
abuse  of  that  liberty." 

Yv'hy,  sir,  was  the  case  of  Judge  Brackenridge  introduced  ? 
I  should  not  have  thought  myself  at  liberty  to  mention  it ;  but 
it  is  now  fliirly  open  for  my  observations  on  my  part,  as  it 
has  been  introduced  by  the  manager.  Sir,  I  hope  and  trust 
that  this  trial  will  give  an  opportunity  of  removing  those 
prejudices  against  the  judges  as  well  as  the  profession  of 
the  law,  which  have  been  so  zealously  advanced.  The  more 
minute  the  examination  is,  the  more  favorable  the  result  will 
be.  Compare  the  proceedings  of  the  Courts  of  justice  in  the 
cases  of  contempts,  with  that  proceeding  to  which  the  mana- 
ger has  alluded  :  In  a  case  of  contempt  an  affidavit  is  filed  in 
the  first  instance,  afterwards  the  interrogatories,  and  a  full 
opportunity  given  to  the  party  of  exculpating  himself.  Was 
this  the  case  with  the  judge  to  whom  the  manager  has  re- 
ferred ?  "Was  he  even  allowed  a  hearing  ?  Was  there  not  a 
risque  of  his  salary  and  office  ?  W^as  not  his  reputation  put 
at  stake  by  the  legislature  of  his  country  ?  Yet  there  was  no 
affidavit  against  him — nor  had  he  the  opportunity  of  interro- 
gatories to  purge  the  contempt,  if  it  was  one.  No,  sir,  not 
even  tire  opportunity  of  being  heard.  Is  there  any  trace  of 
law  or  gospel  for  this  ?  Yet  it  seems  that  his  name  is  to  be 
transmitted  to  posterity  with  disgrace,  and  he  is  to  be  left 
destitute  of  the  means  of  subsistence,  by  a  vote,  which,  like 
the  lightning  of  Heaven,  strikes  before  the  noise  of  the  thun- 
der is  heard  ; — without  any  warning  ; — without  giving  time 
to  seek  for  shelter  from  its  destructive  blast.  And  all  this, 
sir,  is  for  a  constructive  contempt  against  the  House  of  Re- 
presentatives. 

Here  Thomas  Passmore  whose  offence  finds  no  advocate  ; 
"wh.ose  publication  must  excite  disgust  and  horror  in  any  man 
who  peruses  it ;  his  seiitence  alone,  for  so  criminal  an  act, 
is  made  the  ground  of  an  impeachment.  He  is  fined  fifty 
dollars,  and  suffers  an  imprisonment  of  thirty  days — but  he 
has  had  a  full  hearing  ;  even  after  he  answers  interrogatories, 
delay  is  given  for  accommodation,  and  after  that,  because  he 
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is  obstinate  and  sentence  is  passed  upon  him,  the  judges  ai's; 
imp  .".iched.  By  what  refinement, — surely  not  by  "  sophis* 
try," — by  what  rule  can  the  decent,  the  respectful,  the  earnest 
niemorial  of  the  judges  to  the  legislature,  requesting  a  speedy 
pujlic  trial,  be  construed  into  a  contempt  ?  I  must  confess, 
sir,  that  I  could  not  have  thouglit  it  possible  that  the  me- 
morial of  the  judges,  soliciting  an  opportunity  of  restoring 
themselves  to  the  confidence  of  their  fellow-citizens  by  doing 
away  foul  imputations  upon  their  honor,  should  be  considered 
contemptuous,  because  it  spoke  of  a  mutilated  record,  and 
the  unfounded  representations  of  an  offender  against  the  laws. 
We  have  heard  pages  read  from  Hume  to  remind  this  Se- 
nate that  Bacon,  one  of  the  greatest  and  brightest  stars  of  the 
law  and  the  ornament  of  mankind,  had  soiled  his  hands  with 
a  bribs.  You  have  heard  the  sentiments  of  Mr.  Hume  and 
of  the  manager.  It  would  not,  perhaps,  be  fair,  to  oppose 
British  books  to  sentiments  of  this  kind  ;  but  when  I  can 
bring  a  foreigner,  a  Genevan,  a  gentleman  well  known  in  the 
United  States,  in  v.'hich  the  sentiments  of  nv/  learned  col- 
league are  confirmed  in  the  strongest  terms,  I  tliink  it  my 
duty  to  do  it.  When  speaking  of  the  administration  of  jus- 
tice in  England,  he  says  it  is  as  put  e  there  as  in  any  part 
of  the  world.  Pie  thinks  the  system  better  adapted  to  repub- 
lican government  than  to  any  other.  IDe  Lome,  page  256.] 
This  is  a  work  written  before  the  independence  of  the  United 
States.  In  page  oil,  of  the  same  work,  the  observations  oij 
this  subject  are  continued. 

In  order  to  shew  the  manager  how  little  ouglit  to  be  in- 
ferred from  his  statement,  relative  to  'oribery,  and  how  far 
single  cases  would  effect  general  systems,  give  me  leave  to 
ask  him,  if  he  has  never  heard  of  a  legislature  being  bribed  ? 
Is  he  a  stranger  to  the  Yazoo  business  ?  V\"as  not  a  law  passed 
on  that  occasion  by  which  the  records  were  publicly  burnt 
with  every  possible  mark  of  indignity,  and  every  trace  ex- 
punged from  the  public  records  of  the  State  of  Georgia  ? 
Has  he  not  seen  Mr.  Randolph's  speech,  in  which  he  says, 
that  this  law  was  not  the  law  of  the  land,  and  that  it  would 
be  contrary  to  justice  to  put  them  into  possession  ?  Would 
the  manager  think  it  fair  reasoning  to  infer  that  therefore 
the  acts  of  this  legislature  are  to  be  disregarded  ?  Has  cal- 
lumny  itself  ever  dared  to  insinuate  that  the  Judges  of  Penn- 
sylvania have  soiled  their  hands   with  the  touch  of  a  bribe  ? 

The  English  history  presents  periods  v/hen  the  spirit  of 
liberty  run  high  ;  other  seasons  when  rank  prerogative  op- 
pressed the  subject.  We  ask  no  respect  for  British  prece- 
dents, except  those  which  have  stood  the  test  of  years,  the 
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't€St  of  the  rcTolutlcn  and  the  halcyon  days  of  the  common^i 
wealth. 

Is  it  the  measure,  or  the  men  by  whom  it  is  exercised, 
that  gives  so  much  offence  ?  Let  us  look  at  the  case  of  Mr. 
Hopkinson.  This  case  is  directly  in  point ;  it  is  as  strong 
and  decisive  as  if  it  had  been  made  for  the  purpose  of  strength- 
ening our  cause.  An  attachment  actually  issued,  Mr,  Hop- 
tunson  was  taken  into  custody,  and  brought  here  for  a  con- 
structive contempt  of  the  committee  of  grievances.  Let  me 
not  be  misunderstood  ;  I  mention  it  not  as  matter  of  cen- 
sure or  complaint,  but  as  argument  and  evidence  cf  the  law. 
I  say  they  have  that  right.  It  is  necessary — it  is  inherent— 
and  they  ought  to  exercise  it  on  all  proper  occasions.  But 
if  the  manager  is  correct,  I  ask  how  they  became  possessed 
of  this  power  ?  Where  did  the  committee  of  grievances  get 
it  from  ?  From  the  House  of  Representatives.  Whence  do 
they  derive  it  ?  Because  to  give  it  they  must  first  possess  it. 
By  what  means  do  they  reconcile  it  to  the  constitution  ;  espe- 
cially as  it  was  not  a  contempt  committed  in  the  view  of 
the  committee  ?  I  v/ish  the  manager  had  told  me  on  what 
ground  the  right  was  vested  in  the  Legislature  and  not  in 
the  Courts  ;  for  unless  the  gentleman  can  prove  that  to  be 
the  case,  all  the  arguments  of  himself  and  those  of  the  learn- 
ed counsel  must  totally  fail.  The  gentleman  may  say,  "  it 
was  apparent  that  Mr.  Hopkinson  by  his  non-attendance  meant 
a  contempt ;"  and  I  may  say,  in  return,  that  the  sobs  of  my 
bosom,  and  even  ray  silence  may  be  construed  into  a  con- 
tempt. But  I  repeat  that  I  wish  to  know  the  authority  upon 
which  the  committee  of  the  House  of  Representatives  sent 
the  attcxhment  for  Mr.  Hopkinson.  Is  it  not  inconsistent  for 
them  to  claim  it  for  the  House  and  deny  it  to  the  Courts  of 
justice. 

The  manager  has  exerted  himself  in  explaining  as  to  the 
informality  in  the  service  of  the  subpoena,  about  which  I  have 
nothing  to  say.  I  want  to  investigate  the  principles,  and  if 
possible,  throw  such  light  upon  the  subject  as  shall  lead  ta 
a  proper  conclusion.  In  my  opinion  the  time  would  have 
been  better  employed  in  shewing  the  legality  of  the  measure, 
on  general  grounds :  This  he  must  do,  otherwise  all  his 
pathetic  declamation  recoils  upon  himself. 

Suppose  Mr.  Hopkinson  had  been  committed,  and  an  Ha* 
teas  Cor/.us  had  issued.  How  would  the  committee  of  griev- 
ances have  justified  themselves  ?  Has  the  gentleman  never 
thought  of  this  ?  I  recommend  to  him  to  pursue  the  enqui- 
ry ;  he  may  depend  upon  it  that  the  advantage  of  the  search 
ig  worth  the  labor. 
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The  constitution  saj's  expressly,  that  no  man  shall  be  dc* 
ftrived  of  his  liberty  except  by  the  judgment  of  his  peers  o? 
the  law  of  the  land.  It  must  then  be  justified,  if  at  all,  by 
the  law  of  the  land.  Has  any  act  of  Assembly  been  passed 
eiving  such  authority  to  the  House  of  Representatives  or  the.r 
committee?  Never.  If  there  had  been,  it  would  not  obviate 
the  objection  ;  for  I  hold  with  my  honorable  friend,  that  an 
act  of  Assembly  or  Congress,  passed  in  violation  of  the  con- 
stitution, is  no  better  than  a  blank  paper. 

I  shall  however  dissent  most  fully  in  one  respect,  that  is, 
that  "  the  latv  of  the  land"  refers  to  the  acts  of  the  legisla- 
ture. There  was  no  act  of  Assembly  referred  to  at  the  date 
of  the  constitution  of  1776.  It  had  a  general  reference  to 
the  common  law — and  not  to  the  acts  of  the  legislature. 
There  has  been  no  act  of  Assembly  since  that  period  declar- 
inp-  that  those  acts  were  meant  by  that  expression.  If  this 
was  conceded,  it  would  be  establishing  a  principle  inconsistent 
•with  the  constitution. 

As  the  worthy  manager  has  not  condescended  to  tell  us 
"where  the  House    gets  this  high   and  important  power,  let 
me  therefore  tell  him.     It  may  be  said  that  the  House  pos- 
sess the   power,  because  it  is  indispensibly  necessary — that 
they  cannot  be  without  it.     This  will  not  do,  if  it  is  contra- 
ry to  the  constitution.     It  cannot  be  obtained  but  through  the 
medium  of  a  cimvention,  to  form  a  nev>'  constitution.     And 
to  say  that  it  is  inherent,  is  only  saying  the  House  has  it  be- 
cause it  has  it.     It  is  only  multiplying  words  without  adding 
ideas.     But  if  it  is  necessary   for  the  House   of  Representa- 
tives  is  it  not  necessary  for  the  Courts  of  justice  ?  I  contend 
that  there  is  more  necessity   for  such  a  power  being  vested 
in  a  Court,  than  in  the  House  of  Representatives.     The  true 
ground  of  that  authority  in  the  legislature  is  this  ;  before  the 
revolution   the  House  of  Representatives  had  the  power  and 
did  exercise  it,  not   only  in  cases  of  immediate  but  in  cases 
of  constructive   contempts  ;    as   for  instance  in  the  cases  of 
Doctor  Smith  and  Mr.   Moore.     But  still  how  did  they  get 
that  power  before  the  revolution  ?  Why  it   was  in   imitation 
of  the  British  House  of  Commons,  who  have  it  by  the  law 
of  the  land — a  part  of  the  common  law  adopted  by  the  go- 
vernment— the  same  common  law  that  is  adopted  by  the  good 
people  of  the  Commonwealth  of  Pennsylvania. 

If  this  power  does  exist  in  the  House  of  Representatives, 
and  if  they  can  vest  it  in  a  committee,  would  they  like  to  have 
their  proceedings  so  rigidly  examined,  and  so  critically  mea- 
sured. Would  they  consent  to  be  governed  by  the  most 
j:ninute  and  trifling  lights  and  shades  ;  or  would  they  alter 
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the  nature  of  the  aiUhority  in  one  instance,  and  allow  the  full 
exercise  of  it  in  another.  If  this  principle  was  to  be  adopted, 
some  ingenious  perF.on,  on  consideration,  might  select  some 
circumstances,  that-  would  lay  the  whole  fabric  in  ruin.  I 
trust,  sir,  that  the  House  would  be  governed  by  the  good  old 
rule,  "  do  as  you  ivould  be  done  by."  I  shall  prove  to  you 
that  the  Judges  have  this  power,  and  that  they  are  not  sub- 
ject to  an  examination  for  the  exercise  of  it,  unless  inten- 
tional error  appears  to  have  been  committed,  nor  are  tiiey 
liable  to  a  criminal  prosecution  in  any  Court  Avhatever,  unless 
corrupt  motives,  and  v/ilful  violation  of  the  law  appears  to 
have  influenced  their  conduct.  In  the  4th  section  of  the 
schedule  to  the  constitution  of  1790,  it  is  said,  "  that  justice 
shall  be  administered  in  the  several  counties  of  this  State, 
until  the  period  aforesaid,  (the  third  Tuesday  of  December, 
1790)  by  the  same  justices,  in  the  same  Courts,  and  in  the 
game   manner  as  heretofore." 

In  order  however  to  shew  that  the  power  claimed  by  the 
Court  is  monstrous  in  itself,  derogatory  to  the  honor  of  the 
Commonwealth  and  dangerous  to  the  rights  of  the  citizen, 
the  manager  h^s  tortured  the  idea  of  my  learned  friend, 
so  that  the  Court  is  said  to  possess  a  power,  at  present,  to 
introduce  British  statutes  and  to  make  them  the  law  of  the 
land.  I  cannot  but  regret  that  the  discourse  of  my  worthy 
colleague,  which  the  manager  has  justly  deemed  so  eloquent, 
should  at  the  same  time  have  been  so  wonderfully  Jiiisunder- 
stood.  How  it  was  possible  that  the  argument  and  the  case 
he  cited  should  have  been  so  entirely  misconceived,  I  am  ut- 
terly at  a  loss  to  conceive.  [I  Ual.  lir/i.  74.  See  jipfu-ndix^ 
note  E.  'E.f:oge  40.]  Here  is  an  instance  of  allowing  an  alien 
to  be  tried  pei'  7nedietatem  Ungues.)  agreeably  to  the  statute  ; 
but  will  it  be  supposed  that  our  then  chief  justice,  now  chief 
ma-^istrate,  would  have  attempted  to  introduce  laws  at  that 
period,  without  proper  authority  ;  for  he  knew  his  duty  and 
would  not  deviate  from  its  path.  No,  sir,  the  statute  had 
been  in  force  before  :  and  not  being  altered  by  the  legisla- 
ture, it  was  a  part  of  the  law  of  the  land. 

Here,  sir,  allow  me  to  take  occasion  to  say  a  word  on  the 
common  law.  In  England  the  common  law  is  the  only  law 
that  is  founded  on  the  consent  of  the  people.  The  statute 
laws  in  England  cannot  be  said  to  be  founded  on  common 
consent,  from  the  imperfect  representation  of  the  people  in 
Parliament ;  but  the  common  law  is  founded  on  the  consent 
•of  the  people  at  large,  the  freeman  as  well  as  the  freeholder; 
it  is  like  the  law  between  farmer  and  tenant,  or  what  is  called 
,lhe  way-going  crop.  It  is  the  law  of  the  land  to  the  poorest  man 
as  well  as  to  the  richest.   As  to  the  common  law  the  people  of 
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Ensjland  have  common  rights,  sacredly  preserved ;  but  as  to 
their  voting-  for  members  of  Parliament,  their  restrictions  are 
very  narrow  indeed,  and  in  my  opinion,  most  unreasonable. 

In  the  first  place  we  are  to  understand,  when  we  speak  of 
the  law  of  the  land,  what  has  been  made  law,  either  by  acts 
of  Assembly,  by  judicial  decisions,  that  have  been  acquiesced 
in,  or  by  usage  of  the  people,  prior  to  the  4th  of  July,  1776. 
j^H  to  laws  made  by  the  people,  or  established  by  the  Courts, 
the  Judges  of  the  Supreme  Court  were  not  only  at  liberty, 
but  they  were  bound  to  comply  with  their  provisions  and  to 
Ibllow  precedent ;  this  was  not  a  matter  of  choice,  but  a  suitor 
had  a  right  to  demand  it. 


The  sentiments  expressed  on  the  trial  in  Mr.  Blount's  case 
do  not  bear  at  all  on  this  case  ;  nor  is  there  any  inconsis- 
tency in  the  sentiments  expressed  by  my  colleague  on  tliat 
occasion  ;  for  our  argument  is,  that  the  common  law  of  Eng- 
land is  not  a  common  law  for  the  United  States,  as  a  general 
federative  and  republican  government,  but  a  law  incoi  porated 
into  the  States  respectively,  so  far  as  they  have  deemed  it 
applicable  to  their  circumstances,  and  as  such  have  adopted 
it.  With  regard  to  the  period  to  which  the  manager  alludes 
when  the  feudal  system  was  in  operation  in  England,  it  does 
not  apply,  because  it  never  has  been  in  force  in  this  coun- 
try. The  common  law  as  adopted  in  this  country  has  notii- 
ing  to  do  with  feudal  establishments.  It  is  intended  to  pre- 
serve the  liberty  and  not  to  destroy  the  equal  rights  of  the 
people.  If  it  was  necessary  to  shew  that  the  severe  punish- 
ments in  England  are  not  authorised  by  the  common  law, 
but  are  all  the  offspring  of  the  statute  law,  I  could  readily  do 
it.  I  could  shew  that  the  punishment  of  death  in  all  com- 
mercial countries  arises  not  from  the  common  law,  but  from 
express  statutes. 

Much  ingenuity  has  been  used  to  shew  that  my  colleague 
was  mistaken  as  to  the  causes  of  the  American  revolution. 
The  causes  of  that  revolution  were  stated  to  have  been  ques- 
tions of  principle,  arising  out  of  the  extravagant  claims  of 
Great  Britain  over  this  country,  and  that  the  opposition  began 
without  waiting  for  the  exercise  of  actual  oppression.  Can 
any  representation  be  more  honorable  to  the  American  cha- 
racter in  idea,  or  more  correctly  true  in  fact,  I  trust  they 
are  not  censurable  because  they  did  not  wait  till  they  were 
trodden  in  the  dust.  In  order  to  contradict  this  representa- 
tion, the  manager  cited  proceedings  which  were  subsequent 
to  the  ravages  of  Avar,  commenced  by  Great  Britain  and  car- 
ried on  with  burnings,  massacres  and  wanton  destruction.  No, 
sir,  the  undue  attepipts  on  the  part  of  Great  Britain  to  tax  thi& 
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country,  began  in  1764.  This  first  alarmed  the  independenfe 
spirit  of  the  people,  and  their  opposition  was  never  after- 
wards laid  aaide.  The  first  Congress  met  in  1774,  and  laict 
the  foundation  of  the  resi^tarice  that  succeeded.  They  did 
not  wait  until  tyranny  had  actually  reached  them  ;  but  to  use 
the  metaphor  of  the  sublime  Mr.  Burke,  they  "  snuffed  its 
approach  in  every  tainted  ^ale,"  and  determined  upon  resis- 
tance before  it  was  too  late.  I  will  read  Doctor  Ramsey's 
sentiments  on  this  subject ;  it  is  not  important  otherwise  than 
to  I'emove  prejudice. 

JRam^iai/s  History  of  the  American  Revolution.,  -vol.  I.  p.  113. 
"  They  comm.enced  an  opposition  to  Great  Britain,  and  ul- 
timately engaged  in  a  defensive  war,  on  speculation.  They 
were  not  so  much  moved  by  oppression  actually  felt,  as  h^ 
a  con\  lotion  that  a  foundation  v/as  laid,  and  a  precedent  about '• 
to  be  estaljlished  for  future  oppressions.  To  convince  the- 
bulk  of  tlie  people,  that  they  had  an  interest  in  foregoing  a 
present  good,  and  submitting  to  a  present  evil,  in  order  to 
obtain  a  future  greater  good,  and  to  avoid  a  future  greater 
evil,  was  a  task  assigned  to  the  colonial  patriots." 

I  have  found  in  this  authority,  very  nearly  if  not  precisely, 
the  sentiments  of  my  colleague. 

.  I  will  now  proceed  to  what  I  think  more  particularly  con- 
cerns the  merits  of  the  cause.  There  Avas,  I  think,  a  hint 
introduced  by  the  manager,  as  to  the  m.anner  in  which  th& 
event  of  this  trial  might  operate  on  a  future  election.  To- 
tlusiny  colleague  has  very  properly  replied  ;  for  I  trust,  sir, 
that  this  trial  is  not  to  be  considered  as  a  political  specula- 
tion— that  party  considerations  ought  not,  and  will  not  find, 
admission  into  the  minds  of  any  of  the  merabei-s  of  this  Se- 
nate. 1  am  confident  they  will  do  their  duty  regardless  of 
the  consequences  of  an  election.  I  agree  with  my  learned 
antagonist  that  if  the  Senate  find  no  cause  for  condemnation, 
the  J^cquittal  of  the  Judges  will  be  received  with  as  much  ap- 
probation, if  not  more,  than  their  conviction  would  if  they 
vi^ere  guilty.  It  v/ould,  as  the  gentleman  has  observed,  be 
more  to  the  honor  of  the   State. 

A  paper  was  read  2.s  the  opinion  of  Mr.  Lewis,  on  one'  oP 
the  points.  We  called  for  the  reading  of  the  whole  of  it, 
and  also  read  it  with  another  joint  opinion  of  Mr.  Lewis  and' 
Mr.  Levy,  in  which  it  is  stated  that  they  see  no  ground  for 
an  impeachment  of  the  Judges.  We  did  not  bring  forward 
the  opinion  of  Mr.  Lewis.  It  "was  brought  forward  on  the 
part  of  the  managers  ;  let  it  weigh  on  one  side  as  well  as  the- 
other ;  and  we  find  that  we  have  the  united  opinion  of  Mr. 
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Lew!^  and  of  Mr.  Levy,  decidedly  in  favor  of  the  cause  we 
advocate. 

Adjourned. 

SAME    DAY,    P.   M. 

Mr.  Ingersoll — in  continuation. 

Mr,  Speaker  and  Gentlemen  of  the  Senate-, 

I  hold  in  niy  hand  a  letter  and  opinion,  brought  forward 
and  exhibited  as  evidence  in  support  of  this  all-important  pro- 
ceeding. I  have  heard  my  learned  antagonist  declare  his 
inviolable  attachment  to  trial  by  jury,  which  he  would  not 
have  taken  away  even  where  the  life  of  a  sparrow  was  depend- 
ing. If  the  honorable  Senate  will  attend  while  I  examine 
this  letter  and  opinion,  which  was  first  introduced  by  the 
opposite  counsel,  they  will  say  that  it  was  evidence  dispro- 
portioned  to  the  magnitude  of  the  proceeding,  and  not  sufB- 
cient  to  effect  a  sparrow,  or  even  the  smallest  feather  in  the 
wing  of  a  sparrow.  The  person  who  obtained  and  preferred 
this  opinion,  knew  that  his  counsel  was  conversant  with  all 
the  proceedings  ;  knew  what  had  been,  and  what  had  not  been 
done  ;  and  v/as  fully  apprised  of  the  true  state  of  the  case. 
Application  was  made  to  the  same  counsel,  who  met  and 
conferred  with  Mr.  Hopkinson.  When  Mr.  Levy  came  in, 
and  found  them  furnished  with  a  mutilnted  statement  of  the 
case,  he  expressed  his  surprize,  and  if  I  am  not  mistaken, 
lie  turned  to  Mr.  Passmore  and  said,  you  know  that  this  is 
not  an  exact  representation  of  the  case  j  you  must  know  that 
you  have  exhibited  a  mutilated  statement  of  the  proceedings, 

I  will  now,  sir,  proceed  to  read  Mr.  Lewis's  letter  on  which 
the  gentleman  appeared  so  confidently  to  rely  : 

«-Fe&.    19/A,    1803. 
«  Sir, 
"  I  have  carefully  perused,  and  attentively  considered  the 
papers  v/hich  you  laid  before  me,  and  am  of  opinion, 

"  That  it  is  not  adviseable  to  issue  an  execution  on  the  judg- 
ment entered  in  your  suit  against  Andrew  Pettit  and  Andrew 
Bayard,  since  it  is  so  very  exeefitionable  on  the  face  of  the  pro- 
ceedings^  as  to  render  it  doubful^  if  it  can  be  legally  considered^ 
as  any  judgment  at  all.  It  appears,  that  the  matters  in  dispute 
were  referred  under  a  written  agreement,  to  Matthew  Pearce 
and  Hugh  Henry,  jointly,  with  a  power  to  any  attorney  to 
confess  a  judgment  for  such  sum  as  they  might  find  due  ;  in- 
stead of  making  a  report  themselves,  they  chose  William 
liasktt,  and  he  and  one  of  the  referrees  without  the  concur- 
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rcnce   of  the   other,   made  the  report,   and  Sampson   Levy, 
esquire,  entered  a  judgment  thereon. 

"  It  is  therefore,  I  think  very  clear,  that  the  report  was 
made  by  persons  altogether  unauthorized  by  the  rul-  of  re- 
ference, and  that  the  judgment  was  entered  idthout  any  legal 
authority  for  doing  it.  It  follows,  that  the  report  cannot  be 
considered  as  a  report  by  the  referrees  in  the  cause,  and  the 
judgment  entered  upon  it   without  authority,  is  a  mere  nullity." 

I  trust,  sir,  I  proceed  on  conceded  ground  when  I  say  that 
this  was  the  very  principle  upon  which  the  Judges  decided 
that  the  judgment  did  not  put  an  an  end  to  the  action.  If 
I  had  been  supplied  with  pen,  ink  and  paper,  for  the  purpose 
of  inserting  what  I  pleased  in  this  letter,  I  could  not  have 
•written  any  thing  more  pointedly  than  this  is  in  favor  of  our 
argument. 

"  From  the  facts  stated  to  me,  and  which  you  tell  me  can 
be  proved,  I  incline  however  to  think,  that  the  report  may 
be  established  as  an  award  by  arbitrators^  in  an  action  brought 
for  the  money. 

"  For  the  reasons  which  have  been  mentioned,  I  think  the 
judgme'nt  did  not  jiut  an  end  to  the  action.,  and  that  it  was  de- 
pending at  the  time  of  your  publication  on  the  8th  of  Septem- 
ber last.  If  so  and  if  you  had  a  knowledge  of  it,  that  publi- 
cation was  certainly  a  high  contempt.^  for  which  an  attachment 
might  legally  issue,  and  punishment  be  legally  injlicted." 

I  now  come  to  the  part  relied  on  by  the  manager : 

"  But  I  think  your  answers  to  the  interrogatories  entitled 
you  to  a  discharge  from  all  further  proceeding  under  the  at- 
tachment, however  they  might  subject  you  to  a  prosecution 
for  perjury  if  they  wei"e  intentionally  untrue." 

This  is  the  evidence  offered  by  the  manager.  I  will  pro- 
ceed to  read  the  remainder  of  the  letter. 

"  I  take  it  to  be  the  clear  and  settled  law,  that  in  all  cases 
of  proceedings  by  attachment,  "  if  the  pavty  fully  purges  him- 
self upon  oath  in  answer  to  the  interrogatories  of  the  whole 
matters  charged  upon  him,  the  Court  will  discharge  hjm  of 
the  contempt,  and  leave  the  prosecutor  to  proceed  against 
him  for  the  perjury,  if  he  thinks  fit."  2  Hawk.  P.  C.  cafi. 
22,  s.  \.  In  the  case  of  the  Commonwealth  v.  Oswald  for  a 
contempt,  [1  Ball.  Rep.  328.]  the  counsel  in  support  of  the 
prosecution  said,  "  It  is  incumbent  upon  the  person  who  sug- 
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pests  the  contempt,  to  prove  it  by  disinterested  witnesses,  and 
then  the  defendant  is  allowed  by  his  own  oath  to  purge  and 
ac  luit  himself;  in  spite  of  all  the  testimony  which  can  possi- 
bly be  produced  against  him.  The  Court  employ  no  com- 
pulsion in  this  respect.  He  may  either  answer  or  not  as  he 
pleases.  If  he  does  answer,  his  sing-le  oath  in  his  own  favor, 
will  countervail  the  oaths  of  a  thousand  witnesses."  On  which 
the  then  chief  justice  M'Kean  said,  "  your  statement  is  cer- 
tainly right." 

"  According  to  the  best  judgment  which  I  am  able  to  form, 
your  answers  to  the  interrogatories  were  full  as  to  the  mat- 
ters charged  against   you,  by  way  of  contempt. 

"  That  you  were  mistaken  in  your  belief  of  the  suie  being 
ended,  is  I  think  pretty  clear ;  but  whether  you  were  mistaken 
or  not,  or  whether  you  testified  truly  or  not,  coiikl  only  be 
be  inquired  into  in  a  prosecution  for  perjury,  and  not  in  a 
proceeding  by  attachment. 

"  What  circumstances  or  what  points  were  brought  before 
the  Court,  I  do  not  know  ;  but  if  a  full  disclosure  with  the 
proper  grounds  of  defence  were  made,  it  appears  to  me  that 
you  ought  to  have  been  discharged,  and  the  prosecutors  left 
to  proceed  against  you  for  perjury,  if  they  supposed  they  had 
any  ground  for  it.  If  you  wish  me  to  consider,  whether  the 
judgment  can  be  reconsidered,  either  in  the  same  Court,  or 
in  a  higher  one,  I  am  willing  to  do  it,  but  as  I  have  already- 
told  you,  there  is  certainly  not  the  least  ground  for  any  thing 
beyond  this.  That  the  Judges  acted  as  theij  believed  to  be  right., 
cannot  be  doubted  by  any  {lerson^  who  is  at  all  acquainted  nvith 
their  characters,  and  general  conduct ;  and  the  supposition  that 
a  judfce  is  ansiverable  for  a  mere  mistake,  is  altogether  inad- 
miftsahle.  That  you  acted  in  like  manner  in  answering  the 
interrogatories,  I  have  no  doubt  is  equally  true,  although  it 
appears  to  me  that  both  they  and  you  have  been  wrong. 

*'  Your  most  humble  servant, 

«  W.  LEWIS.** 
"  Mr.  Passmore." 

That  this  might  be  considered  as  evidence  against  the  pro- 
secution is  matter  of  much  doubt ;  but  that  it  can  be  con- 
sidered in  support  of  it,  on  a  criminal  charge  is  beyond  my 
apprehension.  But  on  evidence  such  as  it  was,  the  grand 
inquest  of  the  Commonwealth  have  preferred  articles  of  ac- 
cusation and  impeachment  against  the  Judges  of  the  Supreme 
Court.  It  is  next  necessary  to  consider  the  evidence  on  which 
.it  was  supported  j  bvit  if  it  appeared  to  thepa  to  be  sustained 
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J)y  testimony  it  certainly  Tras  their  duty  to  bring  it  forward. 
I'he  article  states  that  a  sentence  of  fine  and  imprisonment 
against  Thomas  Passmore,  "  under  all  the  circiiviatances  of 
the  case,  was  arbitrary,  unconstitutional,  and  a  high  misde- 
meanor, for  the  five  foiloiving  reasons."  I  confess  I  do  not 
understand  this  charge.  Is  the  constitutionality  of  the  power 
conceded  generally,  and  exception  taken  to  its  exercise  in 
this  particular  instance  ?  An  accusation  of  this  kind  ought 
to  be  perfectly  clear,  explicit  and  free  from  ambiguity. 
However  we  meet  this  and  their  reasons  most  chearfuily. 

.  The  first  reason  is,  "  Because  the  publication  did  not  re- 
flect on  the  Judges  in  their  judicial  capacity  nor  personal 
character."  The  second,  third,  fourth  ancl  fifth,  states  that 
punishment  was  inflicted,  not  for  a  contempt  of  Court,  but 
because  he  would  not  make  atonement  ;  and  so  it  concludes, 
without  alledging  any  corrupt  motives.  There  is  no  direct  as- 
sertion, then,  in  those  reasons;  there  is  nc  charge  there  against 
the  Court  for  exercising  a  power  which  they  did  not  possess  ; 
nor  do  the  House  of  Representatives  call  in  question  the 
power  and  authority  of  the  Court.  I  refer  to  the  report  of 
the  committee  upon  which  tiiis  article  of  impeachment  was 
founded.  I  think  we  shall  find  that  it  was  founded  on  a  re- 
cord, which  did  not  give  a  true  statement  of  the  case,  or  was 
cot  carefully  examined.  It  may  very  probably  have  happened 
that  the  information  n^.ay  have  been  incorrect.  The  report 
reads  thus.  Seepages  10,  11,  12  and  13  of  this  book.  I'his 
is  the  manner  in  which  It  is  charged  in  the  report  of  the  com- 
mittee of  grievances  of  the  House   of  Representatives. 

It  \n\\  appear  that  the  agreement  of  the  12th  of  July  did  not 
authoiise  the  choice  of  an  umpire,  but  that  the  agreement  of 
the  1 3th  of  July  did  authorise  the  choice  of  an  umpire,  in  case 
of  the  referees  disagreeing  ;  but  this  appears  without  the 
signatures  of  Messrs.  Pettit  and  Bayard.  The  first  agree- 
ment could  only  be  superceded  by  the  signatures  of  Pettit 
and  Bayard  to  the  second.  Sampson  Levy  swears  that  he 
cither  told  Passmore,  or  that  Passmore  told  him  he  would 
call  on  Messrs.  Pettit  and  Bayard  and  procure  their  signa- 
tures. It  is  not  possible  to  confound  the  agreements  of  the 
13th  and  1 7th.  On  the  17th  of  July  another  agreement  was 
prepared,  in  case  it  should  appear  that  the  brig  Illinerva  was 
a  rotten  ship,  not  fit  to  risk  the  lives  of  seamen  on,  and  that 
an  additional  premium  had  been  given  to  the  other  under- 
•writers  to  ensure  her  under  those  circumstances  ;  but  this 
important  fact  does  not  appear  on  the  face  of  the  record  ;, 
therefore  the  principal  and  leading  feature,  so  far,  fails  in  the 
very  treshold.  The  agreement  of  the  12th  of  July,,  was  th© 
QOljf  ooe  tliat  could  legally  bind  the  parties. 
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In  th6  next  p'ace  they  have  charged  the  Court  ^VIth  pfo- 
eeecling  difi'erently  in  this  case,  from  Avhat  had  been  the  usual 
practice.  With  regard  to  this  charge,  I  will  only  observe 
that  it  ii  contradicted  by  the  testimony  of  Mr.  Keeble  on  thd 
part  of  the  prjsecution,  and  that  of  Mr.  Moses  Levy  on  the? 
part  of  the  respondents.  If  the  learned  counsel  for  the  ma- 
nae;ers  will  only  take  the  trouble  to  look  at  the  evidence,  hd 
will  find  that  the  expresiiions  of  the  Court,  that  Passmore 
had  been  guilty  of  a  contempt  of  Court,  were  not  made  ti!f 
after  the  acknov/ledgment  of  the  publication.  It  was  then  and 
not  till  then,  that  the  Court  used  the  expressions  ;  and  this 
was  after  it  was  conceded  in  open  Court,  that  he  Avas  th^ 
writer  of  the  libel  on  the  characters  of  the  two  gentlemen. 
In  that  situation  was  the  business,  when  judgment  was  called' 
for  by  Mr.  Da'Ias.  If  we  are  right,  it  is  not  the  duty  of  thci 
prosecutor  to  ejihibit  interrogatories  ;  it  is  in  the  election,  of 
not,  of  the  libeller  to  ask  for  them.  If  the  proceeding  was 
at  ail  different  from  the  usual  course  of  proceeding,  it  waS' 
that  it  was  the  milder  and  more  favorable  to  Passmore  o^ 
the  two.  That  this  mode  of  proceeding,  of  considering  the! 
private  injury  v/kh  the  public  good — that  this  is  the  couise  of 
proceediiig  now  practised  in  England,  and  that  it  h.as  beei^ 
the  rule  in  that  country  ever  since  the  year  1 6 1 9,  is  provedi 
from  Scriven  296-7.  I  read  only  a  small  portion  of  this  case 
in  order  to  establish  the  point  of  the  mode  of  practice.  Soi 
for  as  taking  it  before  the  commencem.ent  of  our  revolution* 
we  have  traced  it  to  1619.  As  it  may  save  time  in  anothei* 
pait  of  tiTe  argument,  I  beg  leave  to  read  an  additional  para- 
graph from  another  book.  ^2  Black.  Re/i.  1110.  King  va. 
Hall.     See  ji/i/iendix,  note  Ij./iag-e   19.] 

I  proceed  then,  sir,  to  state  two  qu'CStions  under  which  f 
shall  class  my  arguments. 

First.  Had  the  Judges  a  power  by  law  to  punish  Thomas' 
Passmore  for  the  publication  of  the  8th  of  September,  1802, 
as  a  contempt  of  Court,  by  the  process  of  attachment  ? 

Secondly.  Have  thev  exercised  this  authority  in  a  way  tllat 
was  unconstitutional,  or  in  a  cruel,  arbitrary  and  tyrannical' 
manner  I 

Upon  the  facts  the  law  arises.  I  v,'ill  advert  to  the  evidence 
and  endeavor  to  ascertain  with  precision,  the  circumstances 
of  this  most  extraordinary  case.  Oh  entering  on  this  part' 
of  my  duty,  I  beg  leave  to  request  of  the  Senate,  the  ma- 
nager and  the  counsel,  that  if  I  mistate  a  circumstance  of 
the  evidence,  I  may  be  instantly  interrupted.  I  will  not  com- 
plain, but  return  t©  the  path  I  shall  have  left,  and  kiss  the 
rod  that  corrects  me. 


.  C     396     ] 

The  first  object  that  presents  itself  in  the  course  of  the 
evidence,  is  the  publication  of  the  Stli  of  September,  1802. 
That  puthcation  it  is  acknovvledeed,  speaks  of  Messrs.  Pet- 
tit  and  Eayard  in  the  grossest  terms  that  are  possible — it 
represents  them  in  the  iriost  despicable  point  of  view,  and 
js  calculated  to  injure  their  credit  in  society,  and  this  at  a 
time  when  the  dispute  relative  to  the  judgment  was  unde- 
termined. But  still  we  are  told  that  it  cannot  be  a  contempt 
of  Couil;,  because  there  was  no  action  depending  at  that  time. 

I  will  now  refer  to  \st  Pere  WilUams^  675.  [See  Ajipen- 
dix^  note  R.  liage  24.]  and  I  shall  shew  that  there  is  no  ne- 
cessity for  the  action  to  be  then  actually  pending,  if  it  has 
been  in  Court,  and  that  if  it  appears  on  the  face  of  the  pro- 
ceedings that  the  Court  could  reasonably  grant  a  new  trial, 
which  might  be  affected  by  this  publication,  [reads]  In  that 
case,  sir,  there  was  not  a  word  in  the  paper  itself  suggesting- 
that  the  action  had  been  depending  in  the  Court  of  Chancery, 
or  in  any  Court  whatever.  But,  sir,  with  respect  to  Thomas 
Piissmore's  publication  I  will  clearly  shew  that  it  did  relate 
to  the  matter  depending  in  Court,  and  that  it  falls  under  the 
denomination  of  a  contempt,  because  it  was  calculated  to  pre- 
judice the  public  mind  and  thereby  to  obstruct  the  adminis- 
tration of  justice.  It  begins  by  bestowing  upon  Messrs.  Pet- 
tit  and  Bayard  the  epithets  of  quibbling  underwriters,  there- 
by referring  at  least  to  the  subject  matter  in  Court.  It  then 
by  refering  to  the  affidavit,  made  on  the  3d  of  September, 
before  Mr.  John  Inskeep,  then  an  alderm.an,  declares  that  the 
exceptions  which  were  filed  and  awaited  the  judgment  of  the 
Court  were  not  true.  By  comparing  the  exceptions  to  the 
report  of  the  referrees  with  the  affidavit  of  Andrew  Bayard, 
I  believe  they  will  be  found  to  correspond  exactly  ;  and  it 
does  not  appear  that  any  other  affidavit  was  taken  at  any  time 
by  Mr.  Bayard  before  Mr.  Inskeep.  Passmore  therefore 
could  refer  to  no  other,  and  that  related  to  the  suit  in  Ccmrt. 
He  himself  draws  the  inference  when  he  says,  "  by  tvhich 
the  said  Pettit  and  Bayard  are  enabled  to  keep  the  subscriber 
out  of  his  m.oney,  for  about  three  months  longer."  Saying 
that  this  is  done  by  the  affidavit,  is  the  same  as  saying  it  is 
done  by  the  exceptions.  When  you  refer  to  the  affidavit, 
you  refer  to  the  exceptions  also.  I  believe  this  Court  must 
be  fully  satisfied  that  the  publication  refers  to  the  affidavit 
of  Mr.  Bayard  taken  before  John  Inskeep,  esquire,  alderman. 
This  is  so  clearly  apparent  that  I  shall  net  take  up  the  time 
of  the  Senate  in  supporting  it.  Passmore  himself  in  his  an- 
swers to  the  interrogatories  acknowledges  that  he  referred  to 
the  exceptions  Avhich  were  sworn  to  by  Mr.  Bayard.  It  will 
be  found,  by  refering  to  the  record  what  was  the  matter  and 
question  to  be  decided  by  the  Court  in  the  case  of  Thomas 
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Passmoi  e  against  Pettit  and  Bayard.     This  was  whether  the  ex- 
ceptions were  true  or  false  ;  and  this  is  precisely  the  point  on  • 
which  he  undertakes  to  prejudice  the  public  mind,  by  publicly' 
declaring  that  they  are  false. 

Now  let  us  look  at  the  very  head  of  the  exceptions  and  affi- 
davit. There  we  find  "  Thomas  Pass7nort:  versus  Aiidrevj  Pettit 
and  Andreiv  Bayard ;"  it  is  then  a  necessary  consequence  that 
refering  to  the  exceptions,  refers  to  the  action,  and  thus  Thomas 
Passmore  explained  to  Mr.  Hennessey,  ^  that  he  meant  to  refer 
to  the  exceptions."  So  that  by  his  own  confession,  not  imparted 
ia  confidence  or  with  an  injunction  of  secresy,  but  told  without 
reservation,  to  one  or  more,  it  appears  that  he  did  allude  to  the 
exceptions,  and  consequently  to  the  action. 

Does  it  still  remain  to  be  discovered,  whether  there  was 
an  action  then  depending  in  court  ?  Thomas  Passmore,  in  his 
answers  to  the  interrogatories,  admits  that  an  action  had  been 
instituted,  and  refered  ;  that  an  award  had  been  made  in  his  fa- 
vor, that  there  had  been  a  confession  of  judgment  and  an  execu- 
tion ;  and  that  exceptions  had  been  filed  ;  but  that  he  considered 
them  as  null  and  void. 

It  is  plain  that  he  refers  to  tliis  particular  action,  for  in  that  very 
case  he  refers  to  the  affidavit,  which  forms  a  part  of  it,  and  by 
v>'hich  he  expressly  refers  to  the  exceptions.  I  should  suppose 
that  these  circumstances  are  sufficient  to  satisfy  this  court  that 
there  was  an  action  then  depending  in  court  and  that  Thomas 
Passmore  knew  it. 

To  obviate  this  difficulty,  Thomas  Passmore,  on  his  examin- 
ation before  the  committee  of  grievances,  on  the  9th  of  Februa- 
ry, 1804,  swears,  that  after  he  thought  the  action  was  out  of 
court,  it  had  been  brought  into  court  again  by  the  judges,  as  he 
supposes,  to  answer  their  own  purposes.  Now,  sir,  let  us  refer 
to  the  wiitten  declaration  of  Thomas  Passmore  to  ascertain  if  he 
(lid  not  know  that  this  action  was  depending  on  the  8th  of  Sep- 
tember. We  shall  find  no  proceeding  as  to  the  exceptions,  previ- 
ous to  the  6th  of  Sept.  and  I  believe  the  court  adjourned  to  the 
1 8th  of  Sept.  Whatever  was  the  situation  of  the  business  between 
the  6th  and  18th  of  September,  was  precisely  its  situation  until 
December.  Novv^,  sir,  I  hold  in  my  hand  what  I  call  a  written 
declaration  of  Thomas  Passmoro  tiiat  the  action  was  then  de- 
pending ;  because,  as  I  said  before,  not  a  single  circumstance 
took  place  between  the  6th  and  the  ISth  of  September  v/hich 
could  in  any  manner  efiect  it.  On  the  6th  of  September,  the 
cou:-t  will  please  to  recollect,  Mr.  Passmore  takes  a  rule  for  the 
purpose  of  taking  the  testimony  of  witnesses  in  support  of  the 
awards  of  Uie  referees,  by  himself  or  council.     Tins  amcunts  to 
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a  full  declaration  on  his  part  that  he  knows  the  action  to  be  In 
court.  From  the  6th  of  September  untU  the  December  term 
following,  Avhen  it  was  placed  upon  the  argument  list,  not  a  single 
particle  of  it  was  altered  by  any  transaction  whatever.  On  the  1 3th 
of  November,  1 802,  Mr.  Levy  gives  notice  to  the  other  counsel 
employed  in  this  action,  that  it  will  come  on  for  argument  at  the 
next  teiTn  ;  treating  it  fully  and  fairly  as  an  action  depending  in 
court.  [Here  Mr  IngersoU  read  the  notice  of  Mr.  Levy.]  How 
this  notice  -was  served  I  do  not  know,  probably  by  Passmore  him- 
self; and  yet,  informed  as  he  must  have  been  by  the  rule  of  court, 
taken  out  on  the  6th  of  September,  as  well  as  by  this,  Thomas 
Passmore  has  sworn  that  to  the  best  of  his  judgment  ai:id  belief 
there  was  no  action  then  pending. 

I  go  back  to  an  intermediate  period,  and  I  state  with  perfect 
confidence  precisely  the  same  opinion,  that  he  must  have  known 
that  the  action  was  pending.  That  he  considered  it  as  such,  Is 
fully  apparent  when  he  states  : 

"Zerj/,  S.  Levy,     Thojnas  Pas^7nore~\       In  the  Supreme  Court. 

254  veisus  \  Amicable  action  case.      To 

M'-Kean.  A-ndreiv  Pettit  tfYscJit.  1802.       August  e>th, 

Andreiv  Bayard.  J    1802.  Judgment. 
"  I  do  hereby  acknowledge  and  declare,  that  the  above  action 
is  for  the  use  of  John  Travis,  of  the  city  of  Philadelphia,  mer- 
chant. 

"  THOMAS  PASSMORE. 
'■i  Philadeljihia,  October  26,   1802." 

Thus  does  he  speak  of  it,  not  as  a  claim,  but  as  an  action  ; 
not  as  a  claim  or  demand,  but  by  the  express  words  "an  action." 
More,  sir,  if  more  is  necessary  to  be  said,  on  a  matter  so  per- 
fectly clear. 

On  the  next  day,  I  believe  it  was,  that  Passmore  went  to  the 
oflFice — it  was  on  the  27th  of  October,  1802,  that  he  went  to  the 
office  of  the  prothonotary  and  made  the  entry.  Mr.  Passmore, 
by  his  writing  filed  in  the  office  at  that  time,  declared  that  this 
action  Avas  still  pending.  Shall  I  take  up  the  time  of  this  court 
in  establishing  whether  there  was  an  action  depending  or  not, 
when  we  find  the  action  progressing  without  any  interruption 
whatever,  under  the  acknowledged  view  of  Mr.  Passmore. 

When  exceptions  are  taken  to  an  award,  returnable  Into  office) 
they  are,  by  the  practice  of  the  court,  to  be  filed  within  four  days 
or  the  report  of  the  referees  becomes  a  judgment.  But  here  the 
exceptions  were  filed  in  due  time,  and  the  consequence  was  evi- 
dent, tliat  the  variance  between  the  iiile  of  reference  and  the  re- 
port of  the  referees  ^vould  support  the  exceptions  and  prove  fatal 
to  the  judgment. 
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This  rule  of  proceeding,  we  had  it  in  testimony,  from 
Mi:  Levy  and  the  attorney-general,  is  in  effect  a  rule  to 
iihew  cause  ;  and  from  tlie  moment  exceptions  are  filed,  they 
must  remain  until  they  are  disposed  of  by  tlie  court  in  which 
they  are  filed.  No  evidence  can  be  more  conclusive.  On  the 
f.th  of  September  Passmore  knew  it,  and  I  am  not  asserting  this 
from  wh.at  has  been  said  or  done  by  others ;  but  he  himself  took 
a  rule  for  taking  the  depositions  of  witnesses  in  support  of 
the  report  of  the  referees :  But  to  put  the  thing  beyond  all 
question,  if  we  turn  to  the  record  of ,  the  supreme  court,  we 
will  find  v.'hat  is  tcnned,  in  legal  language,  an  absolute  ve- 
rity ;  that  the  action^  was  net  only  pending,  but  remains  to  this 
day  to  be  decided  by  a  jury,  and  I'homas  Passmore  knew  very 
well  that  the  records  of  the  court  ^'^■ould  have  told  this,  and  he 
knovvs  t'lat  if  a  suit  is  once  instituted  it  must  be  continued  until 
finally  settled.  For  instance,  a  man  obtains  a  bond  and  warrant 
of  attorney  by  violence  or  fraud  ;  he  enters  it,  and  obtains  a  judg- 
ment. The  defendant  files  liis  aftidavit — moves  for  a  rule  to  shew 
cause  why  the  judgment  should  not  be  set  aside— he  goes  on  in 
the  orderly  and  regular  course  of  proceeding.  The  plaintiff 
publishes  in  order  to  impress  the  public  mind  v.ith  favorable 
sentiments  respecting  himself,  and  to  asperse  the  reputation  and 
cause  of  his  antagonist.  It  does  not  avail  him  to  say,  I  knew 
tliat  an  action  had  been  instituted  and  a  judgment  cbtau)ed  and 
entered  up  ;  he  also  knov.s  that  a  motion  has  been  niade  for  set- 
ting aside  that  judgment.  But  there  being  a  judgment  entered 
up,  consequently  the  action  was  at  an  end.  No,  he  is  obliged 
to  know  tlvat  there  v/as  and  is  a  dispute  between  them,  and  that 
though  there  was  a  judgment  in  his  favor,  it  was  improperly  ob- 
tained, and  therefore  it  is  no  termination  of  the  action. 

We  have  heard  it  asserted  that  common  sense  v,'as  preferable 
to  common  law. — Sir,  th.e  common  law  is  founded  in  common 
sense,  and  common  sense  tells  us  that  the  conduct  of  Thomas 
Passmore  could  not  be  tolera,led.  1  will  refer  to  the  very  words 
of  chief  justice  ISI'Kean,  used  by  him  in  Oswald's  case.  [1  UaL 
He/it.  325.  Refifiublica  11.  /-,  Os%\>ald?^ — :( ^ee  Jjipendix,  note  U 
v.,  pa^e  5 8. J     "  If  then  the  liberty  of  the  press,"  Sec. 

If  a  man  was  to  go  to  the  prothonotary's,  and  obtain,  by  some 
means  or  other,  an  execution  against  me  ;  I  am  obliged,  perhaps, 
to  go  to  prison — and  when  I  undertake  to  seek  redress  for  the 
injury,  and  state  certain  iri-egularities  which  he  must  have  been 
acquainted  with  at  the  time  he  committed  the  injustice  ;  he  says 
'•'  true,  I  knew  that  this  was  not  regular ;  but  the  prothonotarv 
granted  me  the  execution."  Sir,  v/ould  this  serve  as  an  apology? 
No,  sir,  it  Avould  not.  The  law  does  not  turn  upon  quibbles  of 
tiiis  kind,  but  upon  tlie  broad  principles  of  justice. 


[       400       } 

It  would  have  been  enough,  if  there  was  no  action,  if  there  was 
only  a  dispute  between  them  ;  and  Passmore  well  knew  that  the 
execution  had  been  irregularly  obtained,  though  he  contended  that 
the  exceptions  were  out  of  time.  Pettit  and  Bayard  contended 
that  they  were  within  time, — it  was  to  be  decided  by  the  court, 
whether  true  or  untrue,  and  it  is  wisely  provided  that,  when  such 
questions  are  depending  before  a  court  of  justice,  there  shall  not 
be  any  publication  that  can  possibly  atfect  the  merits  of  the  case. 

From  the  strength  of  reasoning  and  extent  of  the  argument 
of  my  learned  colleague,  I  was  almost  induced  to  hope  that  it 
would  have  been  sufficient  to  satisfy  the  minds  of  tliis  honorable 
court,  but  I  am  compelled  by  the  observations  which  have  fell 
from  the  opposite  side,  to  occupy  a  portion  of  your  time.  I, 
therefore,  knowing  that  the  argument  will  inevitably  be  long, 
do  not  wish  to  dwell  on  any  part  of  it,  longer  than  iriay  be  ne- 
cessaiy  to  do  my  duty  to  my  clients. 

With  respect  to  the  action — -whether  it  was  pending  or  not. 
As  Thomas  Passmore  was  wrong  in  the  event,  the  court  of 
course  were  right  at  this  period  :  Then,  sir,  I  also  am  right  in 
this  particular  that  the  action  between  Thomas  Passmore  and 
Pettit  and  Bayard  was  depending  on  the  8th  of  September,  1 802. 
That  single  fact  is  enough  to  justify  the  whole  proceeding  had 
r.gainst  him.     Whether  he  has  purged  the  contempt  by  his  ans- 
wers to  the  interrogatories  was  also  to  be  decided  by  the  court. 
■Whether  he  knew  there  was  an  action  depending  or  not  was  per- 
fectly immaterial  to  the  question ;  he  was  not  to  be  sheltered 
because  he  undertook  to  exercise  his  opinion  on  a  matter  with 
which  he  was  not  perfectly  conversant.     But,  say  the  counsel 
and  manager  of  the  prosecution,  he  ought  not  to  be  involved  in 
a  penalty,  there  being  ground  for  him  to  suppose  there  was  no 
suit  then  pending ;  that  there  Avas  only  a  dispute  to  be  decided  by 
the  court  whether  the  judgment  was  regular  or  not.     I  contend 
there  was,  in  a  strict  sense  of  the  word,  an  action  then  pending, 
and  Thomas  Passmore  knew  it  was  pending  on  the  6th  of  Sep- 
tember, when  he  took  out  a  rule  to  examine  witnesses  in  sup- 
port of  the  report  of  the  referees. 

It  will  now,  sir,  be  in  order  to  establish  the  power  of  the  court 
on  the  law  and  the  constitution,  I  shall  proceed  to  consider  if 
Thomas  Passmore's  reflecting, — grossly  and  infamously  rcflecl- 
ing  on,  and  libelling  Messrs.  Pettit  and  Bayard  as  men,  mer- 
chants and  parties  to  a  suit  in  court,  whether  the  judges  of  the 
supreme  court  had  not  authority  to  punish  him  for  a  contempt 
of  court. 

I  observed,  sir,  that  I  must  in  the  first  place  say  that  this  was 
the  rule  of  practice  in  England,  as  far  back  as  1619,    I  v/ill  af- 
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terwards  inquire  how  far  this  common  law  prr^ctice,  in  cases  of 
contempt,  has  been  adopted  as  a  part  of  the  common  law  of 
Pennsylvania.  I  am  aware  that  I  may  excite  prejudice  when  I 
mention  the  common  law.  I  am  also  aware  that  wliile  prejudice 
exists  it  will  be  difficult  if  not  impossible  to  convince.  But  I  hope 
we  shall  be  patiently  heard  and  have  full  justice  done  to  the  rec- 
titude of  our  cause. 

I  asked  this  morning,  and  I  beg  leave  to  repeat  the  question  ; 
is  this  jealousy  of- the  common  law,  which  we  meet  at  the  pre- 
sent day,  the  genuine  offspi-ingof  revolutionary  ideas,  or  is  it  the 
child  of  a  more  modern  birtli,  neither  owned  nor  adopted  by  the 
American  people  ?  Let  the  constitutions  of  the  several  states 
and  the  resolves  of  congress  answer  these  questions,  {Jounials 
vf  congress,  of  the  I3th  of  October-,  1774. 

"  Resolved  5.  That  the  respective  colonics  are  entitled  to  the 
common  law  of  England,  and  more  especially  to  the  great  and 
inestimable  privilege  of  being  tried  by  the  peeis  of  the  vicinage, 
according  to  the  course  of  that  law." 

"  Resolved  6.  That  they  are  entitled  to  the  benefit  of  such 
of  the  English  statutes,  as  existed  at  the  time  of  their  coloniza- 
tion ;  and  which  they  have,  by  experience,  respectively  found  to 
be  applicable  to  their  several  local  and  other  circumstances." 

We  here  find  that  the  colonists  claim  the  common  law  of 
England  as  a  great  and  inestimable  privilege,  and  particularly 
the  right  of  being  tried  by  their  peei's  of  tlie  vicinage  ;  and  this 
great  privilege  is  accompanied  with  the  power  of  punishing  con- 
tempts by  attachment.  These  two  parts  of  the  common  law 
have  gone  hand  in  hand  from  age  to  age.  The  trial  by  jury  is 
inviolate,  and  the  jury  shall  go  into  the  box,  pure  and  unsullied, 
like  a  sheet  of  white  paper ;  tliey  must  not  be  previously  ac- 
quainted with  the  story  of  the  one  and  ignorant  of  the  cause  of 
the  other ;  for  if  it  is  discovered  that  they  have  expressed  an 
opinion  respecting  the  merits  of  the  case,  between  the  time  tlicy 
have  been  summoned  and  that  of  the  trial,  that  circumstance 
is  ground  for  a  challenge,  or  if  not  discovered  'till  after  the  trial, 
the  court  will  on  proof  being  made,  grant  a  new  trial.  They  arc 
not  to  be  biased  in  any  manner,  and  to  prevent  this  tlie  power  of 
attachment  is  indispensable.  So  far,  I  contend  sir,  were  the  patriots 
of  America  from  being  jealous  of  the  common  law  of  Engi\md, 
that  they  considered  themselves  as  slaves  only  when  deprived  of  it. 

The  constitution  of  the  state  of  New-York,  was  discussed  with 
great  deliberation,  and  formed  with  care  and  caution.  It  pro- 
vides, tiiat  the  legislature  shall  at  no  time  hereafter,  institute  any 
new  courts,  but  such  as  shall  proceed  according  to  tiie  course  of 
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the  common  lav/.  The  constitution  of  the  stale  of  Ne\v-Ycrk 
was  made  wlien  patriotism  was  in  its  full  flov.- ;  when  the  enemy- 
was  in  possession  of  their  capital,  the  city  of  New- York.  [See 
rr>?2stituUGn  of  Al"::'-  York,  section  4 1 .]  The  constitution  was  dated 
tlie  20th  of  April  1777,  and  the  enemy  continued  in  possession 
of  the  city  of  New-York  until  1783. 

In  the  declaration  of  independence,  I  think  it  is  stated  as  one 
of  the  grievances  complained  of,  that  the  kinc!^  of  Great  Britain 
had  denied  the  free  laws  of  Great  Britain  to  one  of  the  neighbor- 
inp-  colonies.  As  early  as  1774,  this  v>-an  the  idea  entertained 
and  expressed  ;  congress  considered  trial  by  jury  and  the  com- 
mon laAv  power,  as  inseparably  connected.  And  I  shall  shew 
presently  that  Blackstone  Avas  of  the  same  opinion  ;  and  I  do  not 
at  the  sam^e  time  hesitate  to  say  v/ith  the  learned  judge  Wilson, 
that  a  man  who  could  \mte  so  elegant  an  eulogium  on  the  sacred 
right  of  trial  by  jury  could  not  possibly  be  an  enemy  to  the  liberties 
of  mankind.  The  ground  that  common  law  rules  are  not  tc  prevail 
is  contrary  to  the  constitution.  The  principle  of  common  law  is 
there  expressly  recognised — and  previous  to  the  battle  of  Lex- 
ington, whicli  commenced  hostilities  between  this  country  and 
Great  Britain,  in  suits  at  lav/  the  courts  were  to  proceed  accord- 
ino-  to  the  rules  of  the  common  law.  Even  in  the  courts  of  the 
United  States,  wliich  are  qualified  to  assume  the  highest  tone 
that  can  be  given  by  the  ccistitution,  provision  is  m.ade  that  trial 
by  jury  shall  be  according  to  common  law,  not  according  to  rules 
to  be  established  by  congress  ;  they  did  not  attempt  to  define  the 
process, — to  make  nev/  rules  and  abandon  the  old  : — they  have 
been  too  wise  to  make  so  dangerous  an  experinient. 

The  ground  taken  against  us  is,  that  the  principles  of  the 
common"^  law  are  in  direct  opposition  and  hostile  to  the  constitu- 
tion of  Pennsylvania,  and  the  laws  made  under  it.  The  act  for 
ercctino-  the  high  court  of  errors  and  appeals,  passed  the  23th 
cf  Febi'uary  1780  ;  not  in  a  time  when  the  revolution  might  be 
said  to  be  forgotten,  but  in  the  very  midst  of  cur  revolutionary 
■war,  at  the  vciy  time  that  the  ccntiner.tal  nioney  was  sinking 
into  wast3,  v/licn  congress  thought  it  proper  to  call  it  in.  At 
this  time  I  will  shew  tliat  we  have  adopted  the  common  law. 
[Here  Mr.  IngersoU  read  from  M'Kean's  laws,  page  27 — sections 
3,  4,  and  5,  of  the  act  erecting  an  high  court  of  errors  and  ap- 
peals  where  it  is  declared,  '•  that  it  is  requisite  that  the  good 


determining  and  judging  in  the  last  instance,  upon  complaints 
of  errors,  at  co?mnon  laiv,  Istc. ; — that  writs  of  error  shall  be  sued 
«  according  to  the  course  of  the  comnirM  lnni\"  and  that  the  judges 
be  empowered  to  affirm  or  revise  judgments  "  r/s  the  course  nf 
the  common  law  a:idju:tice  shall  rcrjutrc.''''}  ■ 
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This  shews  that  we  are  correct  in  stating  tliat  tl'iC  prcctice  of 
proceeding  according  to  the  course  of  tlie  common  law,  has  been 
adopted  by  the  people  of  Pennsylvania.  I  find,  sir,  that  Thomas 
Paine,  author  of  the  Rights  of  Man,  signed  this  act  as  clerk  to 
the  general  assembly.  A'ithougli  he  v/as  only  clerk  to  the  gen- 
eral assembly,  yet  such  was  his  influence  at  that  time,  that  if  he 
had  seen  any  thing  in  this  act  derogatory  to  the  constitution,  and 
had  pointed  it  out,  it  would  have  been  instantly  rejected. 

I  cannot  think  it  either  excusable  or  proper  for  me  to  proceed 
until  I  have  removed  a  prejudice  which  I  conceive  to  exist.  A 
prejudice  against  the  judiciary,  which  cannot  be  concealed.  Un- 
der our  constitution,  the  judiciary  is  as  much  the  representation 
of  the  people,  as  any  body  whatever — as  the  house  of  assembly 
itself.  It  is  declared  by  the  people  to  be  a  branch  of  their  gov- 
ernment.' Mr.  Justice  Wilson,  whose  work  is  of  infinite  value, 
because  it  treats  in  a  masterly  manner,  of  our  peculiar  concerns 
well  deserves  to  be  quoted  in  support  of  my  doctrhie.  I  do  say 
there  is  more  infoi'mation  to  be  gained  in  this  single  book,  with 
i'cspect  to  the  nature  of  the  laws  and  constitution  of  the  Unit- 
ed States,  than  in  all  the  European  voIum.es.  [Is?  JFiisou's 
^vorks  397.] 

"  Habits  contracted  before  the  late  revolution  of  the  United 
States,  operate,  in  the  same  manner,  since  that  time,  tlicugh 
very  material  alterations  may  have  taken  place  in  the  objects  of 
of  their  operations. 

"  Befere  that  peiiod,  the  executive  and  th.e  judicial  powers  of 
government  were  placed  neither  in  the  people,  nor  in  those,  v.ho 
professed  to  receive  them  under  tlie  authority  of  the  people. 
They  were  derived  from  different  and  a  foreign  source :  they 
■were  regulated  by  foreign  ma::ims  :  they  Avere  directed  to  foreign 
purposes.  Need  v/e  be  surprised,  that  they  were  objects  of 
aversion  and  distrust  ?  Need  we  be  surprised,  th.at  every  occa- 
sion was  seized  for  lessening  their  influence,  and  weakening  their 
energy  ?  On  the  other  hand,  our  assemblies  were  cliosen  by 
ourselves :  they  were  the  guai'dians  of  cur  rights,  the  objects  of 
our  confidence,  and  the  anchor  of  our  political  hopes.  Every 
power,  which  could  be  placed  in  them,  was  thought  to  be  safely 
.pLiced :  every  extention  of  tliat  power  vras  considered  as  an 
extension  of  our  own  secuiity. 

"  At  the  revolution,  the  same  fond  prediliction,  and  the  same 
jeslous  dislike,  existed  and  prevailed.  The  executive  and  the 
judicial  as  ^vell  as  the  legislative  authority  was  nov,'  tlie  child  of 
the  people  ;  but,  to  the  two  former,  the  people  behaved  like 
btepraothera.  The  legislature  was  still  discriminated  by  exces- 
sive partiality  ;  and  into  its  lap,  every  good  precious  gift  was 
profusely  thrcvrn. 
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«  Even  at  this  time,  people  can  scarcely  devest  theiwselves  of 
those  opposite  prepossessions :  they  still  hold,  wlien,  perhaps, 
they  perceive  it  not,  the  language,  phich  expresses  them.  In 
observations  on  this  subject,  we  hear  the  Icijislature  mentioned  as 
the  p-cofile's  rtprcacntativcs.  The  distinction,  intimated  by  con- 
cealed implication,  though  probably,  not  avov/ed  upon  reflection, 
is,  that  the  executive  and  judicial  powers  ai-e  not  connected  with 
tlie  people  by  a  relation  so  strong,  or  near,  or  dear. 

"  But  it  is  high  time  that  we  should  chastise  our  prejudices  ; 
and  that  we  should  look  upon  the  different  pai  ts  of  government 
M'ith  a  just  and  impaitial  eye.  The  executive  and  judicial  powers 
are  now  drawn  from  the  same  source,  ai'e  now  animated  by  the 
same  principles,  and  are  novv'  directed  to  the  same  ends,  with  the 
legislative  authority  :  they  who  execute,  and  they  Avho  administer 
the  laws,  are  as  much  the  servants,  and  therefore  as  much  the 
fi-iends  of  the  people,  as  they  who  make  them.  The  character, 
and  interest,  and  glory  of  the  two  former  are  as  intimately  and 
as  necessarily  connected  with  the  happiness  and  prcspeiity  of 
the  people,  as  tlie  character,  and  interest,  and  glory  of  the  latter 
are.  Besides  ;  the  execution  of  the  law,  and  the  administi'ation 
of  justice  under  the  lav/,  bring  it  home  to  the  fortunes,  and 
fairns,  and  houses,  and  business  of  the  people.  Ought  the 
executive  or  the  judicial  magistrates,  then,  to  be  considered  as 
foreigners  ?  Ought  they  to  be  treated  with  chillmg  indifference  ?" 

In  Tucker's  Blackstone,  in  tlie  appendix  to  the  first  volume, 
v.-ill  be  found  seutiraents  confirmative  of  th.e  idea,  that  the  inde- 
pendence of  the  judiciary  is  necessaiy  to  the  preseiTation  of 
liberty.  It  is  an  American  pioducticn  and  does  honor  to  the 
author  and  l)is  country.  It  is  an  excellent  ccmmentary  on  tlie 
rights  of  the  people,  and  of  the  utmost  service  to  the  rights  of 
the  most  def jnceless  part  of  the  community.  I  cannot  but  con- 
sider myself  as  justified  in  tresspassing  on  the  time  of  the  Senate 
by  reading  extracts  from  such  an  author.  He  certainly  is  a  safe 
guide.  He  possesses  an  enligiitened  understanding,  and  his 
heart  is  firmly  attached  to  the  people  of  the  United  States.  [1 
Tuck.  Black.  Jpjicndixy  353  and  359.] 

"  But  wh.atever  objection  may  be  made  to  the  extent  of  the 
judicial  power  of  the  federal  government ;  i!i  other  respects,  as 
it  is  now  organized,  and  limited  by  the  constitution  itself,  by  the 
amendments  before  mentioned,  and  by  the  act  referred  to,  it 
seems  worthy  of  every  encomium,  tiiat  has  ever  been  pronounc- 
ed upon  the  judiciary  of  Great  Britain,  to  which  it's  constitution 
is  in  no  respect  inferior  ;  being,  indeed,  in  all  respects  assimilat- 
ed to  it,  with  the  addition  of  a  constitutional,  instead  of  a  legal 
independence,  only.  Vv'iiatever  then  has  been  said  by  Baron 
MontciiCiuicu,  Do  Lolnic,  oi"  Judge   Blackstone,   or  any  olhev 
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v,Titer,  on  tlic  security  derived  to  the  subject  from  the  independ- 
ence of  the  judiciary  of  Great  Bi'itain,  v/ill  appiy  at  least  as  forcibly 
to  that  of  the  United  States.  'AVe  may  go  .stlll  further.  In  Enty- 
land  tlie  judiciary  may  be  ovcrvrhehned  by  a  combination  between 
the  executive  and  tlie  legislature.  In  America  (according  to 
the  true  theory  of  our  constitution,)  it  is  rendered  absokiteiy  in- 
dependent of,  and  superior  to  the  attempts  of  both.,  to  control,  or 
crush  it :  First,  by  the  tenure  of  ofnce,  which  is  during  good 
behaviour ;  these  words  (by  a  long  train  of  decisions  in  England, 
even  as  far  back  as  the  reign  of  Edward  the  third)  in  all  com- 
missiohs  and  grants,  public  or  private,  importing  -an  ofike,  or 
estate,  for  the  life  of  the  grantee,  determinable  only  by  his  death, 
or  breach  of  good  behaviour.  Secondiy,  by  the  independence 
of  the  judges,  in  respect  to  their  salaries,  which  cannot  be  di- 
minished. Tiiirdly,  by  the  letter  of  the  constitution  which  de- 
fines and  limits  the  pov/ers  of  the  several  co-ordinate  Irranches 
of  the  government;  and  the  spirit  of  it,  which  forbids  any 
attempt  on  the  part  of  either  to  subvert  the  constitutional  inde- 
pendence of  the  others.  Lastly,  by  that  uncontrollable  authority 
in  all  cases  of  litigation,  criminal  or  civil,  which,  from  the  very 
nature  of  things  is  exclusively  vested  in  this  department,  and 
extends  to  every  supposable  case  which  can  affect  the  life,  li!x-rty, 
or  property  of  the  citizens  of  America  under  the  authority  of  the 
federal  constitution,  and  laws,  except  in  the  case  of  impeachment. 

"  The  American  constitutions  appear  to  be  the  first  in  which 
this  absolute  independence  of  the  judiciary  has  formed  one  of 
the  fimdamental  principles  of  the  gover.mient.     Doctor  Ruther- 
forth  considers  the  judiciary  as  a  branch  only,  of  the  executive 
authoi-ity  ;  and  such,  in  strictness,  perhaps,  it  is  in  other  countries, 
it's  province  being  to  advise  the  executive,  rather  than  to  act 
independently  of  it :  thus  when  Titius  demands  a  debt,  or  a  parcel 
of  land  of  Sempronius,  the  judgment  of  the  court  is,  it's  advice 
to  the  executive,  to  whom  the  execution  of  the  laws  appertains, 
to  levy  the  debt  for  the  plaintiff,  or  to  put  him  in  possession  of 
the  lands  which  he  claims,  or  to  dismiss  his  demand  as  unjust 
and  ill  founded.     So  also  if  Titius  be  accused  of  treason,  murder, 
or  other  crime,  and  be  thereof  convicted,  the  judgment  of  the 
court,  is  it's  advice  in  what  manner  he  shall  be  punished  accord- 
ing to  law  ;  which   advice  is  to  be  carried  into  effect  by  the  exe- 
cutive officer.     Or  if  he  be  acquitted,  the  judgment  of  the  court 
is  it's  advice  that  he  be  discharged  fi-om  his  confinement,  and 
from  further  prosecution.     In  this  sense  it  is,  that  the  judges  of 
the  courts  of  law  in  England  are  reckoned  among  the  number  of 
the  king's  councils,  they  being  his  advisers  in  all  cases  where  the 
subject  matter  is  of  a  legal  nature.     But  in  the  United  States  of 
America,  the  judicial  power  is  a  distinct,  separate,  independent, 
and  co-ordinate  branch  of  the  government ;  expressly  recognised 
as  such  in  our  state  bill  of  rights,  and  constitution,  and  demon* 

E3 


[       406       ] 

strably  so,  likewise,  by  the  federal  constitution,  fiom  which  the 
courts  of  the  United  Stu.tes  derive  all  their  powers,  in  like  man- 
ner as  the  legislative  and  executive  departments  derive  theirs. 
1'he  obligation  which  tlie  constitution  imposes  upon  the  judiciary 
department  to  support  the  constitution  o''  the  United  States, 
would  be  nugatmy,  if  it  were  dependent  upon  either  of  the  other 
branches  of  the  government,  or  in  any  manner  subject  to  their 
control,  since  such  control  might  operate  to  the  dcstiuctlcn,  in- 
stead of  the  suppoit,  of  the  constitution.  Ncr  can  it  escape 
observation,  that  to  require  such  an  oath  on  the  part  cf  the 
judges,  on  the  one  hand,  and  yet  suppose  them  bound  by  acts  of 
the  legislature,  which  may  violate  the  constitution  which  they 
ha.ve  sv.'orn  to  support,  cairies  vvith  it  sucli  a  degree  of  im.piety, 
as  well  as  absurdity,  as  r.o  man  who  pays  any  regard  to  the 
obligations  of  an  oath  can  be  supposed  cither  to  contend  for,  or 
to  defend." 

"  That  absolute  independence  of  the  judiciary,  for  which  we 
contend  is  not,  then,  incompatible  with  the  strictest  responsibi- 
lity ;  (for  a  judge  is  no  more  exempt  from  it  than  any  otiier 
servant  of  the  people,  according  to  the  true  principles  of  the 
constitution ;)  but  such  an  independence  of  the  other  co-ordinaic 
branches  of  the  government  as  seems  absolutely  necessary  to 
secure  to  them  the  free  exercise  of  their  constitutional  functions, 
witiio^it  the  hope  of  pleasing,  or  the  fear  of  offending.  And,  as 
from  the  natui'al  feebleness  of  the  judiciary  it  is  in  continual 
jeopardy  of  being  overpowered,  awed,  or  influenced  by  it's  c<> 
ordinate  bn.nches,  who  have  the  custody  of  the  purse  and  sword 
of  the  confederacy  ;  and  as  nothing  can  contribute  so  much  to 
it's  firmness  and  independence  as  permanency  in  office,  this 
quality  therefore  may  be  justly  regarded  as  an  indispensable 
ingredient  in  it's  constitution  ;  and  in  great  measure  as  the 
citadel  of  the  public  justice  and  the  public  security." 

Having  made  this  attempt  to  remove  any  prejudice  from  the 
minds  of  the  court,  I  return  to  my  argument :  whether  this 
process  by  attachment,  is  any  part  of  the  common  law  in  it's 
adopted  form  ?  I  shall  endeavor  to  shew  that  it  is  common  law, 
not  the  common  law  as  delivered  by  Jeffeiies,  whose  very  name 
shocks  the  ear  of  humanity,  but  as  declared  by  the  judges  in 
repeated  judicial  decisions,  and  that  this  part  of  the  common 
law  is  absolutely  necessary,  to  carry  into  efi'ect  the  trial  by  jury. 

Accordingly,  therefore,  I  should  now  proceed  to  shew  by  the 
authoritative  evidence  of  cases,  that  the  court  have  a  power  to 
punish  by  attachment,  and  to  proceed  in  a  summary  manner 
for  publications  respecting  suits  pending  in  court  ; — that  with 
the  jury  or  witnesses  there  shall  be  no  means  of  communication 
but  through  the  legal  channels.     But  before  I  enter  on  that  task, 
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let  UB  meet  it  as  a  question  of  reason.     Suppose  there  was  no 
law  on  the  subject.     What  are  the  reasons  for  vesthig-  this  au- 
Lliority  in  the  courts  ?    Some  of  these  reasons  I  beg  leave  briefly 
to  state.     It  is  evident  that  trial  should  be  by  jury,  and  I  am 
persuaded  that  the   learned  counsel  for  the  prosecution,  cannot 
express  himself  in  language  contrary  to  tliis.     A  long  series  of 
practice  has  confirmed  me  in  the  opinion,  that  a  jury  with  the 
assistance  of  an  independent  judiciary  is  tlie  best  mode  of  doing 
fustice  ;  but  this  mode  cannot  be  carried  into  effect  without  the 
aid  of  oHicers  and  witnesses  ;  and  we  know  that  in  many  cases 
the  witnesses  of  a  man  may  disregard  a  notice  to  attend  ;  then 
miless  the  court  have  the  means  of  compeiiing  his  attendance, 
justice  may  be  frustrated  and  lost.     Give  me  leave  to  say,  in 
particular  with  regard  to  juries,  that  it  is  of  the  utmost  import- 
ance that  they  should  be  impartial.     Is  there  any  man  who  has 
ever  served  as  a  juror  but  knows  that  the  jury  have  to  take  their 
seats  and  do  impartial  justice  between  the  parties  ?     If  a  juryman 
goes  into  the  box  previously  prejudiced  with  regard  to  the  merits 
of  the  case,  you  may  bring  in  arguments,  produce  doctrines  and 
Kuthorities  in  vain  ;  if  a  man's  mind  is  previously  made  up,  all 
that  can  be  said  is  of  no  avail ;  it  is  therefore  highly  convenient 
and  necessary  thnt  the  court  should  have  the  authority  of  pre- 
venting the  jury  from  being  tampered  with  or  improperly  biased, 
I  ask  the  learned  coimsel  if  they  can  do  without  it  ?     Suppose  a 
man  is  accused  of  murder — a  witness  is  subpoened — questions 
are  asked  him,  but  he  won't  answer — the  trial  can't  stop — wiiat's 
to  be  done  for  the  want  of  this  testimony  ?    The  jury  may  acquit 
the  man  though  really  guilty,  or  he  may  suffer  innocently,  unless 
tlie  court  have  the  power  of  compelling  the  witness  to  give  his 
testimony,  or  of  punishing  him  for  his  obstinacy.     If  this  may 
happen  in  the  view  of  the  court,  how  many  cases  might  happen, 
out  of  the  view  of  the  court,  which  would  as  effectually  interrupt 
the  proceedings  of  justice.     Suppose   a  man  collects  a  mob  at 
the  court-house  while  the  court  are  sitting ;  they  beat  a  dozen 
<lrums  at  once — can  the  court  proceed  to  punish  these  men  with- 
out this  authority  ?     Suppose  they  place  a  cannon  and  fire  it  near 
the  court-house  while  the  court  is  in  session,  and  though  ordered 
to  refrain  they  still  persist  in  making  the  noise — how  are  the 
court  to  proceed  against  them  for  this  annoyance,  without  this 
power  ?     In  short,  tliere  Avould  be  nothing  to  secure  the  trial  by 
jury  if  the  court  did  not  posses  this  authority.     There  is  tio  cal- 
culation of  security  for  the  rights  of  the  citizen  without   this 
necessary  power. 

In  the  reports  which  have  been  referred  to  by  Mr.  Dallas,  and 
which  he  left  for  me  to  read,  it  is  said  [  IVallace^s  reports^  page 
80,  Hollingswortli  against  Dtiane ;  also  same  book,  /lage  105-6j 
United  States  agcdnst  Duane.l 
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"It  is  of  the  last  importance  that  a  party  should  proceed  in 
his  judicial  course  for  redress,  free  from  anj'  influence  but  that  of 
the  regular  and  standing  operation  of  the  law.  His  character, 
his  cause,  his  proceedings,  the  witnesses,  the  judges,  jurors,  and 
officers  should  be  subject  to  no  extraneous  impression,  fears,  or 
control.  If  lav  less  men,  void  of  decency,  and  urged  on  by  pas- 
sion and  interest,  shall  be  pemiitted  to  vilify  and  insult  judges, 
jurors,  witnesses,  and  the  parties,  what  must  ensue  but  a  total 
perversion  of  justice,  and  indeed  almost  the  extinction  of  justice 
itself?  Jurors  will  not  serve,  witnesses  may  be  made  to  suppress 
or  prevert  the  truth,  the  judges  themselves  may  feel  their  inde- 
pendence attacked,  and  the  parties  and  their  counsel  will  be  in- 
timidated in  their  proceedings.  To  prevent  such  direful  conse- 
cjuences,  and  to  secure  to  every  man  the  peaceful  and  impartial 
investigation  of  his  claims  before  the  tribunals  of  his  country, 
the  law  is,  that  pending  a  suit,  it  is  a  contempt  of  the  court  to 
publish  either  false  accounts  of  their  judicial  proceedings,  or  any 
other  matter  tending  to  ivjhimce  the  course  of  justicq,  or  reflect 
upon  the  persons  and  parties  concerned  in  its  execution." 

"  If  judges  and  jurors,  parties  and  their  counsel,  be  subjected, 
during  the  ptndenoj  of  suits,  to  the  aspersions  and  vmrestrained 
publications  of  the  press,  what,  but  the  destruction  of  the  trial 
by  jury,  must  ensue  ?  I  mean  the  impartiality,  the  purity,  the 
independence  of  that  trial.  Some  men  may  be  found  so  fortified 
by  nature  or  habit,  as  to  be  above  all  influence  of  that  kind.  But 
how  many  honest  and  honorable  minds,  Avill  either  wholly  with- 
draw themselves  from  taking  any  part  in  the  administration  of 
justice,  or  shrink  from  the  free  imd  unbiassed  discharge  of  their 
ofiice,  if  it  permitted  that  they  should  be  held  up  to  the  world  as 
degraded,  corrupt  and  infam.ous.  Jurors  are  not  volunteers  ;  they 
are  called  here  by  compulsion  of  law,  and  generally  give  their 
attendance  to  the  great  detriment  of  their  piivatc  affairs.  They 
are  therefore,  more  strongly  entitled  to  protection.  If  they  re- 
main unprct'cted,  they  will  soon  learn  to  dispise  the  process  of 
a  court  whicli  will  be  itself  contemptible,  ancl  relincjuish  an  in- 
convenient duty,  subjecting  th.em  to  calumny  and  disgrace. 
These  consequences  will  follow  in  a  greater  or  less  degree, 
with  reference  to  the  judges,  the  jury,  the  counsel,  the  officers 
concerned  in  returning  jurors,  and  all  who  may  be  necessarily 
employed  in  the  administration  of  justice.  If  therefore  the  trial 
by  jury  is  to  be  preserved  ;  if  the  rights  of  suitors  are  to  be  pro- 
tected touching  their  dearest  interests,  of  property,  life,  or  char- 
acter ;  courts  of  justice  must  prevent  all  discussions,  all  interfer- 
ence, or  reflections  in  newspapers,  ivhile  causes  are  depending. 
This  is  ecjually  the  privilege  and  security  of  both  parties  ;  and 
the  support  of  it  is  the  common  cause  of  every  virtuous  man  in 
the  community.  In  order  to  afford  complete  security,  it  is  ab- 
solutely necessary  to  restrain  and  punish  offences  of  this  kind,  i» 
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a  sumniiii'v  manner,  and  in  a  summary  manner  they  have  been, 
punished  from  the  earliest  times  to  the  present  day." 

Is  not  the  principle  exempUfied.  You  certainly  cannot  expect 
even  that  couasc!  will  be  able  to  do  liis  duty  to  his  client  without 
this  protection.  There  is  certainly  a  necessity  of  preventing  those 
obstructions  to  the  administration  of  justice  ;  but  how  ?  Indict- 
ment, infornsatiori  or  civil  action  have  been  sug^s^-ested.  Now 
permit  me  to  make  a  few  observations  on  this  doctrine.  Sup- 
pose the  interrupdon  to  the  administration  of  justice  occurred  in 
the  supreme  court  of  Pennsylvania.  An  indictment  cannot  be 
found  on  the  criminal  side,  as  the  supreme  court  have  no  grand 
jury.  The  judges  of  the  supreme  court  I  suppose  are  obliged 
to  submit  to  the  indignity  in  patient  silence.  The  same  reason- 
ing applies  with  greater  force  to  the  register's  and  orphan's 
courts,  where  no  actions  are  brought,  but  where  such  proposi- 
tions are  settled  as  require  no  jury  at  all.  Upon  such  terms  the 
courts  of  com.mon  pieas  could  not  punish  the  most  flagrant  con- 
tempt against  its  authority,  as  they  are  also  without  a  grand  jury. 

A  circumstance  occurred  in  Philadelphia,  some  time  since. 
Two  brothers  Avere  connected  in  business  very  extensively- 
one  of  them  died — the  whole  of  the  property  came  into  the 
hands  of  the  survivor,  vt^ho  became  exceedingly  embarrassed, 
and  was  about  to  take  the  benefit  of  the  bankrupt  act— -on  this, 
application  was  made  on  the  part  of  the  widow  and  children 
to  the  orphan's  Court,  and  he  was  immediately  railed  upon  by 
process  of  attachment,  either  to  do  justice  to  the  widow  and  or- 
phans, or  be  punished.  The  result  was,  that  security  was 
given  for  the  money,  and  the  widow  and  her  children  saved 
from  penury  and  distress ;  and  nothing  else  but  the  exercise 
of  this  power,  which  conveyed  the  'terror  of  immediate  com- 
mittment, enabled  the  orphan's  Court  to  redress  the  injuries 
of  the  widow  and  orphan.  I  here  put  the  question:  Would 
the  injured  party  have  obtained  the  same  justice  had  he  been 
proceeded  against  by  indictment,  information  or  civil  action  I 
Certainly  not. 

I  ask  the  gentlemen  to  shew  me  a  precedent,  where  any 
person  has  been  indicted  for  a  contempt.  If  a  contempt  is 
committed  it  must  be  punished  in  the  same  Court  in  which  it 
is  perpetrated.  Then  how  could  the  Supreme  Court  punish  a 
contempt  by  indictment  ?  Why,  say  tlie  gentlemen,  this  can  be 
ordered  so  that  the  Court  of  quarter  sessions  can  proceed  against 
the  offenders  by  indictment.  This  is  strange  reasoning  indeed! 
The  Supreme  Court  to  be  dependent  on  the  inferior  Courts 
for  protection  !  I  repeat  it,  that  an  indictment  is  proper  for 
a  libel,  but  it  is  impossible  to  indict  for  a  contempt— Will  an 
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information  Jinswer  the  purpose  ?  No  ;  that  is  intended  by  the 
constitution  to  be  restricted  to  officers  for  misdemeanor.  It 
is  limited  to  particular  cases  which  are  enumerated,  i  know 
not  by  what  process  justice  is  to  be  obtained,  but  by  the  pi^ocess 
of  attachment,  in  cases  of  consequential  as  well  as  direct  con- 
tempts of  Court.  The  Court  of  Common  Pleas  and  the  Su- 
preme Court  have  no  grand  jury,  and  the  Orphans'  Court 
proceed  without  a  jury  of  any  kind. 

As  the  committee  of  grievances,  and  I  believe  the  House 
of  Representatives  also,  seem  willing  to  concede  that  in  re- 
gard to  contempts  committed  in  the  face  of  Courts,  the  sum- 
mary process  is  a  necessary  pov/er,  and  that  the  Courts  rre 
vested  with  it :  Whatever  doubts  may  be  on  the  minds  of 
gentlemen  with  regard  to  the  mode  of  proceeding,  I  think 
the  distinction  Is  perfectly  clear  between  a  contempt  of  Court 
and  a  criminal  case  ;  the  constitution  directs,  that  in  all  cri- 
minal cases  the  offender  shall  be  proceeded  against  by  in- 
dictment ;  but  makes  no  provision  for  the  speedy  punishment 
of  offences  of  this  nature,  which  are  therefore  left  to  be 
punished  according  to  the  common  law.  If.  a  man  strikes 
the  chief  justice  and  drives  the  other  justices  from  the  bench, 
if  he  was  to  be  proceeded  against  by  indictment,  all  they 
could  do  would  be  to  make  him  give  bail ;  or  if  it  is  not  a 
matter  of  indictment  but  to  be  proceeded  against  by  infor- 
mation, he  may  strike  as  long  as  he  can  repeat  the  blow. 

.  With  respect  to  contempts  there  must  be  some  rule  of  ge- 
neral construction.  Mr.  Justice  Blackstone,  in  the  passages 
cited  by  my  colleague  in  the  first  instance,  and  by  my  anta- 
gonist in  the  second,  says  that  the  reason  of  the  law  shews 
its  extent ;  at  the  same  time  that  he  is  the  firm  advocate  of 
jury  trial,  he  also  lays  down  clearly  as  an  essential  appendage 
the  summary  process  by  attachment.  Judge  Tucker  does  not 
suggest  that  the  process  of  attachment  is  inconsistent  with 
the  constitution  of  the  United  States.  Whoever  will  take  the 
pains  to  examine  properly,  will  find  his  design  Avas  to  point 
out  where  the  common  law  was  applicable  to  the  constitution 
of  the  United  States.  When  speaking  of  the  eulogium  of 
Justice  Blackstone  upon  the  trial  by  jury,  he  says,  it  is  owing 
to  the  trial  by  jury  that  Great  Britain  has  rode  out  so  many 
storms ;  if  it  had  not  been  for  that  privilege,  that  govern- 
ment never  would  have  been  able  to  exist  till  this  day.  This 
amiable  character  has  never  hinted  any  doubts  as  to  the 
power  of  attachment,  he  has  never  given  us  one  single  word 
as  to  its  not  being  applicable  to  this  country  ;  on  the  contrary 
he  must  have  considered  it  as  the  guardian  of  the  independ- 
ent and  impartial  administration  of  justice. 
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In  3f/  Bhickst'we,  579,  there  are  a  course  of  observations 
on  the  trial  by  jury,  written  in  the  most  nervous  manner, 
tliat  is  to  he  found  in  any  author  here  or  elsewhere  on  this 
subject.  I  will  merely  give  the  introductory  and  concluding 
essays  ;  the  Senate  may  at  leisure  look  at  the  remainder.  The 
whole  is  well  v/orth  their  perusal. 

«  Upon  these  accounts  the  trial  by  jury  ever  has  been,  and 
I  trust  ever  v^^ill  be,  looked  upon  ss  the  glory  of  the  English 
law.  And,  if  it  has  so  great  an  advantage  over  others  in  re- 
gulating civil  property,  how  much  must  that  advantage  be 
heightened,  when  it  is  applied  to  criminal  cases  !  But  this  ws 
must  refer  to  the  ensuing  book  of  these  commentaries  :  only- 
observing  for  the  present,  that  it  is  the  most  transcendent 
privilege  which  any  subject  can  enjoy,  or  wish  for,  that  he 
cannot  be  affected  either  in  his  property,  his  liberty,  or  his 
person,  but  by  the  unanimous  consent  of  tv/elve  of  his  neigh- 
bours and  equals.  A  constilution,  that  I  may  venture  to  aiBrra 
has,  under  providence,  secured  the  just  liberties  of  this  na- 
tion for  a  long  succession  of  ages.  And  therefore  a  celebrat- 
ed French  writer*,  who  concludes,  that  because  Rome,  Sparta, 
and  Carthage  have  lost  their  liberties,  therefore  those  of 
England  in  time  must  perish,  should  have  recollected  that 
Rome,  Sparta,  and  Carthage  were  strangers  to  the  trial  by 
jury." 

"  Yet,  after  all,  it  must  be  owned,  that  the  best  and  most 
eff'ectual  method  to  preserve  and  extend  the  trial  by  jury  in 
practice,  would  be  by  endeavouring  to  remove  all  the  defects, 
as  well  as  to  improve  the  advantages,  incident  to  this  mode 
of  enquiry.  If  justice  is  not  done  to  the  entire  satisfaction  of 
the  people,  in  this  method  of  deciding  facts,  in  spite  of  all 
encomiums,  and  panegyrick  on  trials  at  the  common  law,  they 
will  resort  in  search  of  that  justice  to  another  tribunal  ;  though 
more  dilatory,  though  more  expensive,  though  more  arbitra- 
ry in  its  frame  and  constitution." 

Now,  sir,  Justice  Blackstone  after  this  eulogium  on  the  trial 
by  jury,  considered  the  process  of  attachment,  to  punish  con- 
tempts by  summary  process,  as  one  of  the  best  means  of  pre- 
serving the  purity  of  jury  trial.  If,  then,  Mr.  Blackstone  could 
write  such  an  essay  on  trial  by  jury,  he  could  not  be  cold  to 
the  rights  of  man .  Any  thing  says  the  elegant  writer, «  which 
demonstrates  a  gross  want  of  that  regard  and  respect,  which, 
once  Courts  of  justice  are  deprived  of,  their  authority  (so  ne- 
cessary for  the  good  order  of  the  kingdom)  is  entirely  lost 
among  the  people,"  is  a  contempt  and  punishable  in  a  sum- 
mary way. 

*  Montesquieu. 
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You  have  already  heard  read  the  passage  in  the  4th  voL  of 
Blackstone,  page  285,  where  the  power  of  punishing  con- 
tempts hoth  direct  and  consequential  are  said  to  have  been 
exercised  as  early  as  the  annals  of  English  law  extend. 

The  provisions  and  remedies  of  law  are  generally  adapted 
to  prevent  or  punish  the  evils  which  more  frequently  happen,' 
Where  one  offence  happens  in  the  view  of  the  Court,  two  will 
take  place  out  of  Court,  as  may  naturally  be  supposed.  In  the 
presence  of  the  Court  attempts  of  interruption  will  seldom  be 
made,  if  the  remedy  is  confined  to  offences  of  this  description 
—whilst  out  of  Court  the  evils  and  the  insults  would  be  fre- 
quent— the  means  prescribed  not  being  commensurate  to  the 
object  of  keeping  the  streams  of  justice  pure.  The  compo- 
nent and  constituent  parts  of  the  law  require  on  this  head  a 
general  and  fixed  principle — it  has  therefore  been  adopted 
from  the  remotest  periods  of  the  law  itself.  It  is  not  like  the 
case  of  general  warrants,  which  has  been  referred  to — not 
for  the  advancement  of  arbitrary  power — but  for  the  presei'- 
vation  of  the  trial  by  jury  and  the  liberty  of  the  citizen. 

Sir,  the  instance  of  the  admiralty  Court  Avas  mentioned  by 
my  colleague,  and  the  answer  was,  that  it  was  reserved  in  the 
constitution,  which  recognized  the  admiralty  jurisdiction. 
That  it  was  reserved  in  the  constitution  we  well  know,  but 
we  also  know  that  the  Court  of  admiralty  established  a  differ- 
ent practice  from  other  Courts,  and  for  a  specific  purpose — - 
but  the  first  article  of  the  constitution  expressly  made  trial 
by  jury  the  leading  principle  ;  and  that  according  to  the  com- 
mon law.  ^ 

It  is  impossible  that  the  Court  of  admiralty  can  go  on,  un- 
less it  has  the  liberty  to  enforce  its  decrees  by  the  process  of 
attachment.  I  ask  the  learned  counsel  whether  there  is  any 
other  mode  by  which  those  Courts  who  proceed  without  a 
jury  can  carry  their  decrees  into  effect  but  by  the  process  of 
attachment.  For  instance  in  the  register's  Court :  A  man 
on  his  death-bed  confides  to  my  care  his  last  will  and  testa- 
ynent — I  conceal  it  for  sinister  purposes  — The  family  of  the 
deceased  apply  to  the  register — the  register  sends  for  wit- 
nesses and  cites  me  to  appear  before  him  and  produce  the. 
■vvip. — I  refuse  to  go.  What  process  but  that  of  attachment 
-will  grant  relief  to  the  injured  party  ?  I  ask,  if  that  was  not 
the  case,  whether  I  might  not  go  to  England  or  elsewhere 
with  the  money  of  the  estate,  long  before  a  civil  action  could 
reach  me  ?  If  executors,  guardians  or  trustees,  intrusted  with 
minor's  estates,  refuse  to  settle  accounts  or  to  give  security, 
where  they  are  wasting  the  estate,  what  other  remedy  thaa 
attachment  remains  against  the  delinquents  ? 
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Before  any  expression  of  the  legislature  take^  place  on  this 
subject,  it  ought  to  be  done  with  deliberation  ;  you  ought  to 
give  it  your  most  serious  reticction  before  you  make  altera- 
tions, wliich  may  operate  in  ten  thousand  ways,  and  perhaps 
in  many  oi:  them  it  might  operate  inJTU'iously.  Much  caution 
ought  to  be  used,  because  although  the  legislature  might 
think  they  were  preserving  the  liberty  of  the  citizen  they 
might  endanger  his  most  saci'ed  rights. 

I  have  stated  most  of  the  J'easons  for  the  exercise  of  this 
authority  ;  and  I  flatter  myself  that  the  Senate  will  admit  that 
there  is  great  reason  for  continuing  tliis  povv^er,  as  a  security 
for  the  inestimable  trial  by  jury.  1  acknowledge  it  is  a  great 
authority  ;  but  there  must  be  such  an  authority  vested  some 
where,  to  strike  terror  into  evil  doers.  I  confess  it  is  liable 
to  abuse,  and  may,  with  the  best  intentions,  be  improperly 
exe^ised,  but  I  do  not  see  how  the  Courts  can  do  without 
the  power.  Whenever  it  happens,  through  inadvertency,  to 
be  unduly  exerted  we  have  to  regret  the  circumstance,  but 
this  is  no  ai'gument  against  the  necessary  exercise  of  the  pow- 
er. We  must  take  its  little  imperfections  as  some  of  the  alloy 
which  we  have  heard  from  the  opposite  counsel  is  mixed  with 
liberty.  All  power  is  inconvenient  to  some  people  ;  whether 
it  consists  of  a  Tarpeian  rock,  or  of  the  mildest  laws,  it  is 
alike  inconvenient  to  the  immoral,  the  turbulent  and  vicious. 

We  have  been  called  upon  by  the  opposite  counsel  to  draw 
a  line  beyond  which  this  power  is  not  to  extend.  There 
could  have  been  no  line — the  power  must  have  been  indefi- 
nite— for  if  it  was  circumscribed  they  might  as  v/ell  be  divest- 
ed of  it  altogether — one  of  the  two  must  certainly  have  been 
the  case — either  the  Court  cannot  punish  a  contempt  commit- 
ted in  their  view,  or  they  must  have  the  power  in  every  case 
appurtenant  to  their  administration  of  justice.  All  contempts 
must  be  equally  within  their  reach. 

I  would  proceed  to  shew  how  this  power  has  been  reserved 
to  the  Courts  by  the  constitution  of  1776,  and  consequently 
by  the  constitution  of  1790  ;  but  having  as  I  suppose  fatigued 
the  patience  of  the  Senate,  and  as  I  feel  exhausted  by  my 
exertions  in  giving  what  is  by  some  deemed  to  be  the  mus- 
ty black  letter  dehnitions  of  the  law,  I  will  refer  to  another 
kind  of  authority  which  will  afford  a  moment's  amusement 
and  relief  to  the  mind,  and  will  shew  that  the  reasoning  be- 
tween a  monarch  and  a  chief  justice  is  capable  of  affording  us 
instruction.  I  refer  to  what  must  be  fresh  in  the  recollection 
of  every  historian.  It  is  to  be  found  in  Shakespeare's  works, 
in  the  scene  between  the  late  Prince  of  Wales,  about  to  as- 
cend the  throncj  as  Henry  the  V.  and  the  chief  justice  who 

F  3 


I     414      ] 

had  committed  him  during  his  father's  reig-n  for  rudely  strik- 
ing him,  while  sitting  in  Court.  The  reasoning  of  the  chief 
justice  applies  with  full  force  to  the  present  question,  [S/iakc' 
sjieare's  Henri/  IV.  Second  part.  Act  V.  Scene  VI.  See  Aft- 
pendix,  note  G.  3.]  This  speech  of  the  chief  justice  is  replete 
with  good  sense,  and  a  proper  spirit  of  independence  ;  nor 
is  Henry's  answer  less  becoming  his  acquired  dignity.'  Every 
good  subject  must  wish  that  whoever  holds  the  British  sceptre 
may  entertain  similar  sentiments.  I  contend,  sir,  that  this  is 
as  precisely  a  precedent  of  the  Court  of  King's  Bench,  as  can 
be  given ;  and  this  us  early  as  the  reign  of  Henry  the  IV. 
Such  was  tiie  practice  at  that  time,  and  such  the  respect  paid 
to  the  due  administration  of  justice  even  in  those  days,  that 
the  immediate  heir  to  the  throne  of  England,  for  a  gross 
and  outrageous  contempt  of  justice,  was  not  suffered  to  escape 
punishnient,  but  was  rebuked  and  instantly  sent  to  prison.  If 
such  is  the  zeal  with  Avhich  they  preserve  the  purity  o&  the 
administration  of  justice  in  Great  Britain,  I  hope  it  will  be 
t'lought  worthy  of  imitation  in  this  country,  where  liberty  is 
the  foundation  stone  ;  where  the  protection  and  independence 
of  the  judiciary  is  made  absolutely  necessary  from  the  very 
nature  of  our  government  j  and  where  the  trial  by  jury  must 
be  sacredly  preserved. 

Adjourned. 


THURSDAY,  January  24,  1805. 

Mr.  Ingersoll — in  continuation. 

Mr.  Speaker  and  Gentleinen  of  the  Senate, 

V/hen  I  quoted  and  read  last  night  from  a  book  of  plays, 
I  did  not  mean  to  treat  this  case  in  a  ludicrous  manner  or 
%vith  the  most  distant  degree  of  levity.  It  vv'ill  be  found  that 
the  same  case  is  reported  and  has  been  copied  into  the  books 
of  the  law.  But  I  trust  I  have  shewn  that  preventing  any 
publications  that  may  obstruct  a  fair  hearing  by  the  Court  and 
jury,  is  absolutely  necessary  for  the  purity  of  jury  trial.  Any 
thing  calculated  to  prejudice  the  Court  or  jury  before  the 
cause  is  heard  must  be  highly  injurious.  In  order  to  strength- 
en this  part  of  my  argument,  I  refer  to  Judge  Wilson's  works, 
third  volume  ;  not  so  much  with  respect  to  the  beauty  of  ex- 
pression, as  to  the  strength  of  his  remarks  upon  this  subject. 
[3f/  Ji'ilson,  35.]  "  Prejudices  may  natiu'ally  arise,  or  may- 
be artfully  fomented,  against  the  crime  ;  or  against  the  man 
who  is  charged  with  having  committed  it.  A  delay  should 
be  allowed  that  those  prejudices  may  subside,  and  that  neither 
(he  judges  nor  jurors  may,  at  the  trial,  act  under  the  fascin- 
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siting  impvesslons  of  sentiments  conceived  before  the  evidence 
is  heard,  instead  of  tha  calm  influence  of  those  which  should 
be  its  impartial  and  deliberate  result." 

I  now  proceed  to  consider  the  authorities  that  this  po'wer, 
■which  I  contend  is  necessary,  has  existed  in  the  Courts  of 
common  law,  and  been  approved  of  time  immemorial,  where- 
of the  memory  of  man  runneth  not  to  the  contrary  ;  and  that 
there  is  no  knowledge  of  proceeding  to  the  contrary,  in  all 
Courts  proceeding  according  to  common  law.  AVith  regard 
to  chancery  cases  I  shall  say  no  more  about  them,  than  to 
reply  to  the  answers  made  to  those  already  cited :  I  shall  con- 
fine myself  to  common  law  cases,  applying  them  to  con- 
tempts committed  out  of  the  view  of  the  Court.  [2  Atkins^ 
469.  See  AjiJiencUx.^  note  G.  fmge  7.]  It  has  been  answered 
that  it  is  predicated  on  a  cause  then  depending  in  Court.  The 
circumstances  of  this  case  are  particularly  strong  in  favor  of 
the  doctrhie  we  contend  for ;  and  I  trust  that  the  Court  will 
retain  the  distinction  noticed  in  it.  The  Lord  Chancellor 
takes  the  distinction,  [reads]  He  says  not  only  in  an  action, 
but  as  to  any  thing  before  me,  on  v.'hich  I  am  to  exercise  my 
opinion,  there  shall  be  no  publication.  It  cannot  make  much 
difference  if  there  has  even  been  a  definitive  sentence  and 
decree,  because  on  proper  ground  being  shewn,  a  second  trial 
might  be  ordered.  It  will  be  found  too,  that  the  objection 
was  considered  whether  its  not  reflecting  on  the  judge's  per- 
son or  judicial  character,  did  not  render  the  publication  harm- 
less. There  is  some  difference  betv/een  reflecting  on  his  per- 
sonal and  professional  character.  In  the  last  case  there  is 
not  so  much  danger  of  his  passions  mingling  with  his  preju- 
dice in  forming  his  judgment,  it  has  not  so  much  bias  on  his 
mind,  as  when  the  contempt  is  against  his  personal  or  pri- 
vate character.  Here  it  is  stated  that  there  are  tliree  difl'er- 
ent  kinds  of  contempt.  The  first  is  scandalizing  the  Court 
itself — the  second  is  in  abusing  the  parties  who  may  be  con- 
cerned in  causes — the  third,  in  prejudicing  mankind  against 
persons  before  the  cause  is  heard.  And  we  have  authority  for 
adding  a  fourth,  that  of  publishing  relative  to  a  cause  after  a 
decision  has  been  had  on  it ;  because  a  new  trial  might  be 
granted  and  a  different  decision  be  made.  The  second  kind 
of  contempt,  here  enumerated,  applies  particularly  to  the  case 
of  Thomas  Passmore. 

Sir,  notwithstanding  that  we  have  authority  for  saying  that 
even  if  the  suit  should  have  been  dismissed,  a  contempt  may 
be  committed  ;  yet  we  are  willing  to  consider  the  subject  as 
it  is  restricted  by  the  opposite  counsel,  "  that  there  should 
be  a  cause  depending  at  the  time  of  publication."  I  will  join 
issue  with  him  and  will  refer  to  the  record  of  the  Supreme.. 
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Court.  I  tliink  we  fhall  find  that  the  case  comes  within  the 
gentleman's  own  definition  ;  and  that  the  judgment  of  the  6th 
of  August  was  not  voidable  only,  but  void  absolutely  for  the 
obvious  reason  that  there  Avas  no  authority  to  enter  it.  The 
second  judgment  was  wrong  entered  to  the  IStli — it  was 
equally  a  nullity,  because  the  warrant  gave  authority  to  enter 
judgment  only  on  the  J5rst  agreement — on  the  report  of  two 
referrees. 

I  am  not  going  to  advert  to  Mr.  Bayard's  acquiescence  or 
disagreement  to  the  appointment  of  an  umpire.  If  he  did 
consent,  the  only  consequence  would  be  that  the  award  of  the 
arbitrators  would  be  the  ground  of  an  action.  In  regard  to 
the  report  it  v/ould  not  have  made  the  difTerence  of  a  hair. 
The  informality  of  the  entry  would  have  been  sufficient,  in 
any  event,  to  destroy  its  effect.  But  even  the  implied  con- 
sent of  Mr.  Bayard  never  came  before  the  Court. 

The  agreement  did  not  authorise  judgment  on  the  report 
of  an  umpire.  This  Passmore  was  apprized  of,  on  applica- 
tion to  Mr.  Burd,  who  is  as  well  acquainted  with  the  rules  of 
practice  as  any  man  in  Pennsylvania,  w'thout  exception. 
\Vhtn  Passmore  first  applied  to  have  it  entered,  Mr.  Burd 
says,  "  we  can't  enter  this  agreement,  because  that  judgment 
is  to  be  confessed  by  an  attorney,  and  therefore  without  the 
attorney's  name  it  cannot  have  legal  effect."  The  agreement 
without  the  power  of  attorney  did  not  authorise  him  to  con- 
fess judgment,  nor  did  that  which  gave  power  to  an  at- 
torney authorise  the  referrees  to  do  it.  Allow  me  to  shew 
the  honorable  Court  that  I  am  correct  in  my  statement,  that 
the  agreement  did  not  authorise  judgment  on  the  report  of 
the  umpire.  "  We  the  underwriters,  8cc.  ISee  imge  51  of 
this  book.^ 

I  certainly  may  hazard  the  assertion  without  much  danger 
of  being  contradicted,  that  when  an  authority  is  given  to  two 
it  can  be  exercised  by  them  only.  It  must  be  executed  joint- 
ly and  in  no  other  way.  On  this  a  decision  was  fully  had  in 
a  cause  in  the  circuit  Court  of  the  United  States  wherein  I  was 
concerned.  A  commission  was  issued  to  a  foreign  country  to 
take  the  depositions  of  witnesses.  The  commissioners  were 
named,  one  or  more  on  each  side,  and  they  were  authorised 
to  take  the  depositions.  The  commissioners  on  the  part  of 
the  defendant  executed  the  commission  ;  but  in  this  the  com- 
iiiissioners  on  the  part  of  the  plaintiff  had  not  joined.  We 
contended  that  the  proceeding  was  irregular  and  void — that 
the  authority  must  be  strictly  pursued.  The  Court  deter- 
mined clearly  and  explicitly  that  the  proceedings  were  infor* 


C     417     ] 

mal,  that  an  authority  f^iven  to  two  must  be  exercised  by  both ; 
and  upon  that  ground  they  i^^jected  the  evidence. 

The  judgments  of  the  6th  of  August,  and  18th  of  August 
were  not  only  voidable,  but  void  to  all  intents  and  purposes, 
and  the  evidence  is  resistless  that  the  action  was  depending 
on  the  8th  of  September,  1802,  as  much  as  it  was  on  the 
first  moment  of  its  institution.  Seeondly,  sir,  I  beg  leave  to 
read  a  part  of  the  record  in  order  to  shew  that  on  the  6th  of 
September,  it  was  considered  by  Thomas  Passmore  and  his 
counsel  to  be  in  full  life.  This  was  only  forty-eight  hours 
before  the  publication,  and  during  that  time  nothing  had  taken 
place  that  could  possibly  put  a  stop  to  it.  "  At  a  Supreme 
Court  held  at  Philadelphia  on  the  6th  day  of  September,  1802," 
Ecc.  [See  fjage  5  5  of  this  book.']  Here,  sir,  it  appears,  by  the 
record  itself,  that  the  execution  was  set  aside ;  and  that  on 
motion  of  Mr.  Levy  a  rule  was  obtained  to  take  depositions 
in  said  cause  on  twenty-four  hours  notice,  and  the  hearing  of 
said  argument  postponed  until  the  following  term.  What  ar- 
gument, sir  ?  The  argument  on  the  exceptions  to  the  report 
of  the  referrees.  That  Vv'ould  have  been  in  December  fol- 
lowing. 
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I  consider  the  above  acts  to  be  sufficiently  explanatory  of- 
Passmore's  knowledge  on  this  occasion.  They  contain  the 
declaration  of  all  parties  that  the  suit  was  still  depending. 
I  do  contend  with  the  most  perfect  confidence  thaf  those 
grounds  are  sufficient  to  establish  the  perfect  knowledge  of 
Thomas  Passmore  as  to  the  suit  being  still  undecided.  It 
must  be  beyond  dispute  that  the  judgments  were  a  mere 
nullity.  Even  if  they  had  been  regularly  filed  and  perfectly 
unexceptionable,  the  very  filing  of  exceptions  to  the  award 
•would  have  suspended  the  effect  of  the  judgment,  and  until 
the  Court  had  decided  on  the  exceptions  the  action  would 
have  been  in  full  force  and  operation. 

In  the  case  of  Poole  and  Sacheveral,  although  the  publica- 
tion was  after  a  verdict  and  decree,  and  the  intention  appeared 
to  be  innocent,  yet  as  a  new  trial  might  be  granted,  the  pub- 
lication was  adjudged  a  contempt.  There  had  been  as  here, 
a  judgment  irregular,  but  a  verdict  unexceptionable  in  every 
particular.  "  In  the  spiritual  Court  it  was  adjudged  a  good 
marriage.  Sec."  [See  J/i/iendijc page  25.]  I  beg  leave  to  ob- 
serve that  this  was  not  done  in  view  of  the  Court,  it  was  not  an 
immediate  but  a  consequential  contempt.  One  of  the  objec- 
tions in  this  case  was  that  no  witnesses  had  come  in.  A  simi- 
lar kind  of  apology  is  made  for  Passmore,  that  the  paper  had 
not  been  seen  by  any  person  but  Mr.  Kitchen.  But  this  is 
equally  futile.    lie  would  have  done  all  he  could  to  injure  the 
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feelings  and  interest  of  Mr.  Bayard,  but  it  is  said  he  was  in- 
terrupted by  Mr.  Kitchen's  tearing  down  the  paper.  Mr. 
Passmore  was  certainly  not  the  less  criminal  on  that  account. 
He  evinced  no  desire  to  put  a  stop  to  the  business. 

Another  objection  in  the  case  of  Poole  vs.  Sacheveral  was 
that  "  the  matter  was  now  over,  (viz.)  the  sentence  in  the 
spiritual  Court  and  the  trial."  I  pray  the  Court  to  compare 
this  with  Passmore's  case.  In  the  case  between  Passmore 
and  Pettit  and  Bayard  the  cause  was  not  over.  It  was  con- 
tinued, and  is  yet  pending  for  a  trial  by  jury.  Here  with 
regard  to  the  Court  of  Chancery  the  question  was  considered 
as  done,  and  therefore  at  the  time  of  publication  there  was  no 
cause  whatever  depending.  There  was  no  day  appointed  for 
argument  as  in  this  instance.  Though  the  judgment  of  the 
spiritual  Court  was  confirmed  by  the  Court  of  delegates,  and 
a  decision  had  at  common  law,  yet  the  Chancellor  very  pro- 
perly declares  "  it  is  not  over,"  for  on  the  reward  offered, 
affidavits  might  come  in,  which  would  probal)ly  induce  the 
Court  to  grant  a  new  trial.  I  beg  leave  to  ask  if  the  opinion 
of  the  Lord  Chancellor  does  not  apply  in  the  present  instance  ; 
wheye  although  there  was  a  judgment,  yet  if  the  Court  should 
afterwards  find  the  exceptions  well  founded,  the  award  would 
be  set  aside  and  the  cause  remain  to  be  tried  by  a  jury. 

I  pray  the  attention  of  the  Court  to  the  meaning  of  the 
Lord  Chancellor,  as  to  a  cause  being  depending  so  long  as 
the  judgment  Avas  liable  to  be  overturned.  So  long  as  there 
is  a  chance  of  the  cause  being  overturned  it  is  consider- 
ed as  depending.  Well,  we  have  it  sufficiently  clear  that 
Thomas  Passmore's  suit  against  Pettit  and  Bayard  was  car- 
ried on  to  December  term,  although  he  published  his  libel 
in  September. 

I  shall  trouble  the  Court  With  none  of  the  chancery  cases 
but  what  the  learned  counsel  for  the  prosecution  has  adverted 
to.  I  shall  confine  myself  to  common  law  cases,  though  I 
don't  know  why  chancery  cases  are  not  as  applicable  here  as 
common  law  cases.  On  the  hearing  at  the  September  term, 
the  cause  to  be  argued  before  the  judges  was  upon  the  same 
principle  as  in  chancery  in  every  particular.  It  was  to  hear 
the  credibility  of  witnesses,  and  the  same  mode  of  proceed- 
ing, is  had  in  chancery  as  at  common  law.  So  early  as  in 
1699,  the  chancery  allowed  it  to  be  in  the  election  of  the  de- 
fendant whether  he  would  have  interrogatories  filed,  or  acqui- 
esce in  the  affidavit. 

In  the  rule  for  taking  depositions  we  find  it  in  the  margin 
in  this  way,  «  Thomas  Fassjnore  vs.  Andrew  Pettit  and  M- 
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drew  Bayard."  This  rule  was  taken  on  the  6th  of  Septem- 
ber, by  Mr.  Levy,  the  counsel  of  Mr.  Passmore.  Was  Mr. 
Passmore  present  or  not  present  when  his  counsel  took  this 
rule  for  taking  testimoney  in  the  cause,  and  when  the  hearing 
of  the  argument  in  said  cause  was  postponed  until  the  Decem- 
ber term.  He  was  present,  sir,  and  it  is  not  creditable  that 
in  forty-eight  hours  the  thing  should  have  totally  escaped 
his  recollection. 

The  principle  of  punishing  contempts  Avill  operate  stronger 
here  than  in  England,  because  we  are  more  zealous  to  pre- 
serve the  purity  of  trial  by  jury,  and  I  may  be  allov/ed  to  say 
in  the  language  of  Mr.  Curran,  that  the  jury  should  come 
into  the  box  "  without  any  previous  stain  or  prepossession, 
prejudice,  passion,  hope,  fear  or  interest."  Unless  this  was 
the  case  the  trial  by  jury  instead  of  being  a  blessing  would 
inevitably  prove  to  be  a  curse. 

Under  the  head  of  the  constitution,  I  shall  have  occasion 
to  shew  this  honourable  Court  that  punishing  contempts  by 
attachment  was  the  uniform  practice  of  the  Court  of  West- 
minster-hall from  time  immemorial,  that  it  had  obtained  in 
England  and  had  been  approved  of  for  five  centuries  before 
that  constitution  was  framed.  This  practice  has  been  invaria- 
bly applied  to  consequential  contempts — to  contempts  com- 
mitted out  of  Court.  Indeed  attachments  for  contempts  are 
never  vised  for  such  as  are  committed  in  view  of  the  Court. 
The  judges  order  the  officer  to  take  the  offender  immediately 
to  prison,  and  a  minute  is  made  on  the  record  by  the  clerk. 
There  is  no  other  process.  This  is  for  the  purpose  of  pre- 
venting an  obstruction  of  the  Court,  The  fact  being  com- 
mitted before  the  Court  is  ascertained,  and  it  would  be  use- 
less and  unnecessary  to  go  through  the  forms  of  an  attach- 
ment. 

The  next  case  which  I  refer  to  is  Shebbeare's.  It  has 
been  hinted  that  we  have  nothing  to  do  with  it — that  it  does 
Jiot  apply.  But  I  am  of  opinion  that  it  embraces  principles 
directly  applicable  to  our  subject.  I  will  be  permitted  to  read 
it.     \_See  Appendix /lage  14.] 

It  is  the  peculiar  province  of  the  judges,  and  I  hope  it  will- 
always  be  such,  to  say  what  the  law  is,  not  Avhat  it  ought  to 
be.     They  have  no  right  to  legislate. 

Here,  sir,  as  to  the  material  part,  the  affidavit  is  explicit 
that  the  defendant  meant  to  execute  the  sentence  in  the  usual 
way  ;  and  he  positively  swore  that  according  to  information 
he  looked  upon  it  to  be  the  usual  and  ordinary  way.    But  the 
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attempt  to  justify  the  contempt  was  in  this  instance  consi-ilef- 
ed  as  an  aggravation,  and  the  rule  was  also  adhered  to,  that 
tliii  defendant's  swearing  acco  ding  to  his  belief  does  not  ex- 
cuse nor  exonerate  him  from  the  penalty  of  the  law. 

This  case  was  decided  before  some  of  the  most  eminent 
judges  ia  England)  and  among  the  rest  Judge  Foster,  who  was 
as  eminent  for  integrity  as  Lord  Mansfield  was  for  his  Avisdom 
and  learning. 

I  believe  that  I  yesterday  adverted  to  Vernon  and  Scriven, 
I  will  not  read  the  cases,  but  in  pages  285,  299  and  386,  and 
in  other  parts  of  the  work,  the  Court  will  find  a  recital  of  a 
number,  not  of  chancery,  but  of  common  law  cases,  to  shew 
that  the  proceeding  by  attachment  is  a  power  without  which 
the  rules  of  the  Court  could  not  be  enforced  ;  and  that  the 
Courts  of  common  law  arc  as  uniform  as  to  the  mode  of  pro- 
ceeding as  they  are  in  chancery. 

)3t  Strange,  1S5.  This  is  a  common  law  case,  and  was 
decided  before  that  same  Lord  Cambden,  of  whom  the  learn- 
ed counsel  for  the  prosecution  has  spoken  of,  as  the  friend 
of  justice,  the  friend  of  trial  by  jury,  and  champion  of  the 
riehts  of  the  people.  The  same  who  opposed  the  operation 
of  the  general  warrants,  and  who  in  the  whole  course  of  his 
life,  from  his  cradle  to  his  grave,  never  gave  an  indication 
hostile  to  the  liberty  of  the  subject. 

[Mr.  Ingersol  here  read  the  case,  "  Domiiiiis  Rex  vs.  Jones 
—The  defendant  having  treated  the  process  of  the  Court  con- 
temptuously, an  attachment  went  against  him,  without  a  rule 
to  shew  cause,  (according  to  Salk.  84.)  and  there  being  inti- 
mations that  he  relied  on  the  assistance  of  his  fellow  work- 
men to  rescue  him,  the  Court  sent  for  the  sheriff  of  Mid- 
dlesex into  Court,  and  ordered  him  to  take  a  sufficient  force."] 

They  considered  even  the  rule  to  shew  cause  as  unneces* 
sary.  He  had  treated  their  process  with  contempt,  and  they 
ir.sued  their  attachment  immediately.  This  was  not  a  con- 
tciipt  committed  in  view  of  the  Court.  If  it  had  been,  the 
principle  is  nearly  the  same.  The  contempt  must  not  pass 
unpunished.  The  difference  is  so  trifling  that  there  is  not  an 
instance  where  the  distance  of  the  party  from  the  Court  is 
mentioned  or  referred  to.  Nor  was  this  the  case  of  an  officer 
of  the  Court.  It  w^as  the  case  of  an  individual,  like  that  of 
Mr.  Passmore. 

In  the  same  book,  page  444,  Dominus  Pex  vs.  Barber — We 
iind  another  authority.    The  manager  speaks  of  a  distinction 
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between  common  sense  and  artificial  reasoning-  in  the  eye  of 
tlie  law  ;  and  he  has  said  that  these  causes  were  all  made  by 
the  king.  The  fact  is,  that  vvlien  the  motion  is  first  made 
it  is  afways  made  in  the  name  of  the  individual  and  not  in 
the  name  of  the  king.  It  is  first  made  in  the  name  of  the  in- 
jured party.  The  same  principle  operates  in  this  country, 
and  it  is  explained  in  Wallace's  Reports,  page  134.  So  it  was 
in  Oswald's  case.  The  application  is  first  made  by  the  party- 
supposed  to  be  injured,  and  it  is  made  in  his  name  ;  but  if  it 
deserves  further  inquiry  and  an  attachment  issues,  it  assumes 
the  name  of  the  sovereign  power.  Thus  in  the  circuit  Court 
of  the  United  States  it  first  is  in  the  name  of  the  individual, 
and  afterwards  in  the  name  of  the  United  States  ; — and  in  the 
Supreme  Court  of  Pennsylvania  his  name  is  droj>ped,  and  the 
name  of  the  Commonv/ealtii  is  substituted.  An  action  of  for- 
cible entry  by  detainer  is  nothing  more  than  to  oljtcun  redress 
for  a  private  injury,  although  it  is  in  the  name  of  the  Com- 
monwealth. 

It  is  not  therefore  as  the  honourable  gentleman  has  told  us, 
that  these  kind  of  actions  are  brought  by  the  king.  It  is  a 
mere  technical  definition,  of  ascertained  meaning,  where  the 
application  of  the  individual  is  on  the  civil  side  until  the  at- 
tachment issues,  when  the  proceedings  are  on  the  criminal 
side  and  are  entitled  accordingly.  The  Court  know  nothing 
of  the  business  nntil  they  receive  the  information  from  the 
complainant.  There  is  nothing  in  the  character  of  the  Court 
which  otherwise  obliges  them  to  take  notice  of  it.  To  say 
that  they  are  bound  to  do  it,  and  tliat  they  must  see  all  these 
things  themselves,  would  be  exacting  qualifications  equal  to 
.  the  prescience  of  the  divinity  hiniself. 

3rf  BurroTJs,  1256.  ^Sce  A/ifiendix,  page  20.]  I  beg  th» 
very  particular  attention  of  the  honourable  ^ourt  to  this  case. 
It  would  seem  here  that  if  an  atonement  had  been  made  to  the 
prosecutor  it  would  have  operated  in  mitigation— for  we  find 
the  obstinacy  of  the  defendant  spoken  of  as  an  aggravation 
of  the  offence.  But'as  to  atonement  we  are  told  it  is  prosti- 
tuting dignity  and  propriety,  I  am  surprized  it  should  be 
viewed  in  that  light.  In  Fassraore  it  would  at  least  have  been 
just  and  honourable  to  have  made  an  atonement.  And  if  that 
should  have  induced  the  Judges  to  dispense  altogether  with 
the  punishment ;  then  might  the  observation  alluded  to  by  the 
worthy  manager  apply,  ■^^\tX  "  the  recording  angel"  when  he 
put  it  in  at  heaven's  higii  chancery,  "  drop  a  tear  and  blot  it 
out  foreve^." 

As  to  atonement  it  is  a  daily  practice,  it  is  sanctioned  in 
all  judicial  proceedings,  and  it  will  be  my  duty  hereafter  \o 
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shew  the  Court  that  it  is  founded  en  pvinciplcs  of  law  and 
jxistice.  But  atonement  on  the  part  of  Passnicre  v/as  obsti- 
iiatelv  refused.  The  Court  weie  bound  to  protect  Mr.  Bayavd 
as  a  suitor  in,  Court  and  not  as  an  individual,  and  under  that 
view  they  could  not  di^.pense  with  the  punishment  of  the 
cifender. 

In  this  case  of  AVheeler,  not  only  the  report  and  judgment 
were  at  an  end,  but  the  money  was  actually  paid.  There 
Avas  not  even  the  semblance  of  an  action.  But  there  had 
been  a  rule  of  the  Court  of  Kint^'s  Bench,  and  that  rule  must 
be  strictly  pursued.  Wheeler  had,  contrary  to  his  own  agree- 
ment brought  a  bill  in  chancery  ; — and  this  was  deemed  a 
contempt.  After  the  bvisiness  appeared  to  be  compleatiy  at 
an  end,  after  the  defendant  had  withdrawn  his  suit  and  paid 
the  most  ample  costs,  the  Court  expressed  considerable  re- 
sentment. But  as  he  had  smarted  severely  apd  as  the  Court 
did  not  wish  that  a  slight  sentence  should  stand  upon  their 
records  they  waved  giving  judgment,  by  consail. 

Here  justice  to  the  injured  party  appeared  to  be  an  impor- 
tant consideration.  "  I  have,"  says  he,  "  to  request  satisfac- 
tion, because  my  antagonist  agreed  to  abide  by  the  decisior^ 
of  this  Court ;  but  at  the  same  time  that  he  goes  to  the  Court 
of  King's  Bench  and  promises  consent  totht;ir  final  decision,  he 
is  harrassing  me  by  his  suit  in  chancery."  The  Court  were 
bound  to  give  him  satisfaction,  and  it  was  equally  their  duty 
to  take  care  that  their  proceeding  should  not  be  treated  con- 
temptuously. 

■  Wheeler,  in  his  answers  to  the  interrogatories  says,  "  I 
own  the  fact.  I  brought  the  bill  in  chancery,  but  I  did  not 
understand  the  rule.  I  did  not  knoAV  that  I  had  consented  not 
to  bring  such  bill." 

This,  sir,  is  surely  very  much  like  the  conduct  of  Thomas 
Passmore.  "  Though  I  published  that  paper  against  the  cha- 
racter of  Andrew  Bayard,  though  I  caused  him  to  drink  the 
cup  of  calumny  to  the  very  dregs,  though  I  endeavoured  to 
injure  his  reputation  as  a  merchant,  yet  I  did  not  know  that 
any  cause  was  depending."  And  this  Avas  at  the  very  moment 
that  he  had  obtained  a  rule  for  taking  depositions  to  meet  t!ie 
argument  at  the  next  approaching  terra.  But,  sir,  he  not 
only  took  the  rule  for  taking  depositions,  but  he  actually  took 
the  depositions. 

I  Now  I  pray  the  honourable  Court  to  contrast  the  conduct 
of  the  Court  of  King's  Bench  with  that  of  the  .Tudges  of  the 
Supreme  Court.     Compare  the  warmth  of  the  former  with  the 
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mild  and  admonkory  langxia^e  of  the  latter.  Says  tlie  chief 
justice,  "this  is  a  great  and  enoririous  libel  ;  but,  sir,  if  thea'e 
had  been  an  atonement  made  it  might  have  ameliorated,  or 
perhaps  done  av/ay  the  necessity  of  passing  judgment.  You 
have  had  full  time  in  forty-eight  hours  to  make  some  I'epara- 
tion,  but  you  have  been  obstinate.  We  are  sorry  that  you 
have  not  prevented  the  disagreeable  necessity  of  passing  judg-- 
ment.^'  Mr.  Ludlam,  one  of  the  witnesses  for  the  prosecu- 
tion spoke  in  the  most  unexceptionable  maimer  of  the  mild- 
ness of  the  Court. 

The  enquiry  of  the  Coin-t  is,  «  Has  there  been  reparation 
for  the  private  insult  which  is  included  in  this  public  offence.'' 
Was  not  this  question  perfectly  correct,  sir?  Shall  there  be  a 
reparation  as  to  a  public  offence,  and  shall  there  be  none 
so  far  as  respects  the  party  as  a  suitor  in  the  Court,  when 
they  are  bound  to  protect  him  as  such  ?  But  we  are  told  that 
this  is  prostituting  the  dignity  of  the  Commonwealth  to  pri- 
vate purposes.  Sir,  if  the  Judges  of  the  Supreme  Court  with 
this  case  in  their  hands,  or  in  their  memory,  had  not  acted 
as  they  did,  they  would  have  been  unfit  for  their  places.  I 
shall  undertake  to  prove  that  in  the  whole  of  this  proceeding 
they  acted  upright  and  proper,  with  one  single  exception,  re- 
sulting from  mere  humanity  to  Passmore,  that  of  permitting 
him  to  go  to  his  house  v/ithout  the  custody  of  an  officer.  That 
I  confess  was  not  strictly  proper,  but  1  trust  it  will  be  foi> 
given. 

This  litigious  person  (Wlieeler)  who  had  to  pay  but  twenty 
pounds  originally,  was  not  satisfied,  although  he  had  agreed 
to  be  governed  by  the  award.  He  must  set  at  nought  the 
regular  proceedings  of  justice,  and  for  this  contempt  he  is 
made  to  pay  eighty-seven  pounds  four  shillings,  the  costs 
which  the  persons  mentioned  in  the  rule  had  been  put  to,  and 
perhaps  his  own  might  be  as  much  more.  Here  was  nothing 
to  v/ound  the  ear  of  relations  or  friends,  nothing  to  provoke 
a  fight,  nothing  to  destroy  the  man's  private  reputation,  nor 
his  character  as  a  merchant ;  and  yet  the  Court  did  not  wave 
judgment,  but  by  consent.  They  considered  that  the  repara- 
tion to  the  private  suitor  even  required  his  consent  ;  and  that 
without-  his  concurrence  the  contempt  ought  not  to  pass 
■without  further  punishment. 

Now,  Mr.  Speaker  and  gentlemen  of  the  Senate,  I  beg  that 
this  case  may  receive  your  most  decided  attention.  It  is  a 
case  of  common  law,  and  you  will  observe  that  it  is  not  against 
an  officer  of  the  Court,  not  in  the  face  of  the  Court,  but  against 
an  individual  for  a  contempt  committed  out  of  Court.  There 
the  bill  brought  in  chancery  v>^as  to  destroy  the  effect  of  the 
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award  against  the  defendant.  Here,  the  libel  by  Passmore 
was  to  destroy  the  credibility  of  Mr.  Bayard's  exceptions,  or 
to  induce  him  in  a  storm  of  passion  to  commit  some  rash  or 
intemperate  act ;  for  even  the  most  meek  and  prudent  may 
sometimes  be  irritated,  and  induced  to  resort  to  measures 
which  may  terminate  in  the  death  of  one  or  the  other  on  the 
Jersey  shore. 

The  Court  will  find  this  case  replete  with  information. 
They  will  find  that  the  Court  of  King's  Bench  considered  not 
the  interest  of  the  man^  but  as  their  suitor  they  v/ould  use 
the  strong  arm  of  justice  to  see  that  his  antagonist  should  not 
have  any  undue  advantage. 

An  additional  observation  may  here  be  made,— -that  the  act 
of  May  22d,  1722,  gives  to  the  Supreme  Court  the  pov/crs  of 
the  Court  of  King's  Bench,  and  refers  to  that  Court  as  the 
model  on  which  they  are  to  proceed.  This  power  has  never 
been  taken  away.  On  the  contrary  it  has  been  repeatedly 
recognized. 


'O' 


Vernon  and  Scriven's  Reports,  299,  300.  AUoav  me,  sir, 
to  make  a  few  observations  in  order  that  you  may  the  better 
understand  tlie  intention  of  producing  this  authority.  The 
counsel  on  the  part  of  the  prosecution  infers  that  as  soon  as 
Thomas  Passmore  appeared  in  Court,  the  Judges  charged  him 
with  being  giulty  of  a  great  libel.  Now  I  shall  prove  that 
until  Thomas  Passmore  had  acknoAvledged  through  his  coun- 
sel that  he  had  put  up  the  paper  at  the  Cofiee-house,  no  ex- 
pression of  one  kind  or  other  escaped  from  the  Court.  Then, 
and  not  till  then,  it  was  that  the  friendly  hint  was  thrown 
out  by  the  chief  justice.  He  said  it  in  the  ordinary  course  of 
proceeding,  and  surely  it  was  not  improper  then  to  say,  "  Mr. 
Passmore  this  is  an  enormous  libel,  and  you  certainly  ought 
to  make  some  atonement  to  tlie  prosecutor — it  may  go  in 
mitigation,  if  not  entirely  do  away  the  necessity  of  punish- 
ment." Mr.  Levy  laboured  with  his  client  to  induce  him  to 
take  some  step  of  this  kiv.d,  but  Mr.  Levy  laboured  in  vain. 
"Was  there  ever  from  the  Court  any  expression,  that  Thomas 
Passmore  should  debase  himself  as  a  man,  a  freeman,  or  a 
gentleman,  by  making  any  servile  concessions  ?  No  such  thing 
—but  they  wished  him  to  acknowledge  that  he  was  wrong, 
and  by  that  acknowledgment  to  do  away  as  far  as  possible  the 
injury  of  the  libel.  This  Passmore  obstinately  declined  ;  he 
did  say  that  he  was  willing  to  withdraw  his  assertions  against 
^r.  Pettit,  but  as  to  Mr.  Bayard  not  a  single  w  ord. 

[Mr.  IngersoU  here  read  the  authority,  Vernon  and  Scriven, 
399,  300,    Kin^  vs.  Mauclerkj  to  shew  that  the  defendant  has 
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a  rig'ht  to  ask  for  interroc^atories,  but  that  it  cotilcl  not  be 
(lone  on  tlie  part  oF  the  prosecutor.  This  was  the  case  re- 
ferred toby  Mr.  Dallas.  (See  page  \'39.)  The  defendant 
was  fined  and  obliged  to  pay  the  prosecutor  reasonable  costs. 
In  this  authority  reference  i;3  m:ide  to  Bingley's  case — and  oa 
this  part  Mr.  In;^ersoIl  observed,  that  he  was  much  mistaken 
if  Junius  had  not  mentioned  the  case  of  Bingley,  and  that  that 
elegant  and  ingenious  writer  had  never  objected  to  the  mode 
of  proceeding  by  attachment,  if  it  was  done  in  the  ordinary 
way.  Mr.  Ingersoll  also  remarked,  with  respect  to  the  costs 
which  were  awarded  in  the  case  of  Mauclerk,  that  in  every 
instance  reparation  to  the  injured  prosecutor  is  taken  into 
consideration.] 


This  authority,  said  Mr.  Ingersoll,  enables  me  to  say  that 
where  the  party  does  not  confess  or  fully  deny  the  charge 
they  consider  him  as  svjbmitting — v/here  the  affidavits  arc  not 
fully  answered  they  are  presumed  to  be  true.  But  in  the 
case  of  Passmore  the  crime,  the  posting  of  the  libel  was  ad- 
mitted, and  Mr.  Dallas  was  perfectly  correct  in  calling  for  the 
judgment  of  the  Court,  in  consequence  of  such  confession, — 
and  the  Court  were  perfectly  correct  in  considering  the  fact 
as  established.  This,  sir,  was  strictly  right  in  law,  and  I  aver 
it  as  a  lawyer.  It  will  be  found  by  recurring  to  the  testimo- 
ny that  Mr.  Passmore  acknowledged  the  charge,  as  suited, 
before  the  chief  justice  made  the  expression  v/hich  has  been 
complained  of. 

Let  me  noAv  add  a  case  in  our  own  Supreme  Court.  It  is 
the  case  of  Brown  and  Mitciiei,  for  the  record  of  whioh  I  aia 
indebted  to  the  prosecutor. 


<' Respublica      "J         Re3pu::lica        C In  the  Su/ircme  Court 
vs.  >  vs.  <      ofFennsylvania,  of 

Andrew  Brown.  J  James  Mitchell.  (^     Jjiril  term,  1789." 


"  Upon  aflhdavit  of  Jacob  Winnemore,  filed  and  read  toge- 
ther with  certain  pieces  printed  and  published  in  the  Federal 
Gazette  and  Philadelphia  Evening  Post,  under  the  signatures 
of  James  Mitchell,  in  said  Gazette,  No.  128,  and  No.  132  ;  and 
upon  motion  of  Mr.  Lewis,  slating  that  said  pieces,  printed 
and  published  as  aforesaid,  related  to  and  respected  the  merits 
of  a  case  at  the  time  of  making  the  said  publication,  and  still 
depending  in  said  Court,  wherein  a  rule  had  been  obtained 
of  the  said  Court,  on  the  petition  and  complaint  of  the  said 
James  Mitchell,  against  Joseph  Wharton,  esquire,  to  shew 
cause  why  an  information  should  not  be  granted  ai)d  filed 
against  him  in  soid  Court,  for  certain  misdemeanors  in  his 
office,  as  a  justice  of  the  peace  for  the  city  and  county  of 
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Philadelphia,  in  the  said  petition  and  comphint  of  the  said 
James  Mitchell,  particularly  stated  and  set  forth. 

"  Rule — That  Andrew  Brown,  the  printer  of  said  Gazette, 
shew  cause  on  Saturday  next,  at  ten  o'clocii  in  the  forenoon, 
■why,,  an  attachment  sliall  not  be  awarded  and  issued  against 
him,  for  a  contempt  of  this  Court,  in  printing-  and  publishing; 
the  pieces  aforesaid,  in  the  siad  Gazette,  No.  123,  and  No.  132. 
And  on  James  Mitchell,  appearing  in  open  Court,  and  ack- 
nowledging himself  to  be  the  author  and  publisher  of  said 
pieces,  under  his  signature  in  said  Gazette,  No.  128,  and  No. 
132.  And  also  of  two  other  pieces  pubiislied  in  the  Penn- 
sylvania Mercury  and  Universal  Advertiser,  No.  362,  under 
the  signature  of  James  Mitchell.  And  on  motion  of  Mr. 
Lewis,— Rule,  That  the  said  James  IMitchell,  shevf  cause  on 
Saturday  next,  at  ten  o'clock  in  the  forenoon,  why  an  attach- 
ment shall  not  be  awarded  against  him  for  his  contempt 
aforesaid. 

"  At  a  Supreme  Court  held  at  Philadelphia,  for  the  State  of 
Pennsylvania,  the  eleventh  day  of  April,  in  the  year  of  oui" 
Lord,   1789. 

"  And  the  said  Andrew  Brown  and  James  Mitchell  appeared 
in  Court,  in  their  proper  persons,  and  the  witnesses  as  well 
in  support  of  as  against  the  said  rule  being  heard  ;  Mr.  Lewis 
thereupon  moved  the  Court  for  an  attachment  against  the 
said  James  Mitchell,  for  writing  and  publishing  the  pieces  re- 
ferred to,  and  stated  in  the  said  rule  to  shew  cause,  in  the 
Federal  Gazette  and  Philadelphia  Evening  Post,  under  the 
signatures  of  James  Mitchell,  *No.  128,  and  No.  132  ;  unless 
they  shall  by  their  answer  to  interrogatories  to  be  exhibited 
to  them,  or  otherwise,  purge  themselves  of  tlie  contempt 
charged  against  them.  Whereupon  it  is  demanded  by  the 
Court  of  the  said  Andrew,  whether  he  will  or  will  not  enter 
into  a  recoginance  to  answer  interrogatories,  to  be  exhibited 
to  him,  or  answer  gratis  immediately,  and  exculpate  himself 
of  the  contempt  aforesaid,  or  submit  his  case  on  the  evidence 
■which  has  been  given  to  the  Court ;  and  it  is  thereupon  an- 
swered by  the  said  Andrew  Brown,  that  he  will  immediately 
answer  interrogatories  to  be  proposed  to  him  respecting  the 
premises  ;  the  said  Andrew  Brown  was  thereupon  sworn, 
and  gave  his  answers  upon  oath  accordingly  in  a  summary 
■way  to  the  questions  proposed  to  him.  And  it  being  also 
demanded  of  the  said  James  Mitchell,  by  the  Court,  whether 
he  will  or  will  not  enter  into  recoginance  to  answer  interro- 
gatories, to  be  exhibited  to  him  respecting  the  premises,  or 
answer  gratis  immediately,  or  submit  his  case  to  the  Court 
Upon  the  evidence  which  has  been  given  to  the  Court  j  theve- 
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upon  declined  answerins^  interrogatories  but  submitted  his 
case  to  tiie  Court,  en  a  consideration  of  the  evidence  given 
in  Court. 

<'  Whereupon  the  aforesaid  Andrew  Brov.-n  and  James  Mit- 
chell were  ordered  to  give  their  own  recoi^nizraices,  severally, 
for  their  appeai'ance  at  the  said  Supreme  Court,  on  Monday 
at  ten  o'clock  in  the  forenooii,  for  their  appearance,  and  to 
abide  the  judgment  of  the  Court  in  the  premises. 

"'Andrew  Brov/n  tent.  Reipublica  in  /:.  200,  upon  condition 
that  he  personally  be  and  appear  at  a  Supreme  Court,  to  be 
held  at  Philad-ilphia,  on  Monday  the  13th  day  of  April  instant, 
at  10  o'clock  in  the  forenoon,  to  receive  and  abide  by  the 
judgment  of  the  Court  in  the  premises,  and  not  depart  with- 
out licence. 

"  James  Mitchell  tent.  Reipublica  in  £.  200,  upon  condition 
that  he  be  and  appear  persoiially  at  a  Supreme  Court,  to  be 
held  at  Philadelphia,  on  Monday  the  13th  day  of  April  instant, 
at  iO  o't  lock  in  the  foDenoon,  to  receive  and  abide  by  the 
judgment  of  the  Court  in  the  premises,  and  not  depart  with- 
out licence. 

"  1 3th  April,  ITS 9.  Andrew  Brown  and  James  Mitchell 
appeared  in  Court  in  their  proper  persons,  v/liereupon  it  is 
considered  by  the-  Court,  that  Andrew  Brown  pay  a  fine  of 
five  shillings  to  the  State,  and  discharge  the  costs  of  prose- 
ciuion.  And  that  James  Mitchell  pay  a  fine  of  €.  3  to  the 
State,  and  discliargc  the  costs  of  prosecution.     Int.  Comm." 

Now,  sir,  here  is  a  formal  record  of  a  decision,  an  antece-- 
dent  case  in  cur  own  Supreme  Court,  and  the  learned  counsel 
will  perceive  that  in  almost  every  point  it  bears  immediately 
upon  the  case  of  Passmore. 

I  shall  nov/  refer  to  5i/i  Brc-vn's  Parliamentary  Canes,  fiage3 
90,  91.  We  can  only  give  the  opinion  of  the  counsel.  We 
cannot  give  the  reasons  of  tiieir  lordships ;  they  do  not  con- 
descend to  give  the  reasojis  for  their  judgment;  but  merely 
affirm  the  arguntent  of  those  they  decide  for  as  they  have  on 
the  present  argument. 

This  was  on  attachment  for  taking  and  withholding  a  brief 
of  a  party  to  a  suit. 

"  On  the  other  side  it  was  contended,  that  from  the  exami- 
nation of  the  appellants,  and  of  Siuderi  and  Stozighton,  as  well 
as  from  the  nature  of  the  transaction,  it  plainly  appeared,  that 
the  brief  was  taken  and  detained  with  an  unjust,  fraudulent 
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and  wicked  intent,  in  order,  by  discovering  the  secrets  of  the 
respondents   case,   and  the  nature  of  their  defence,  to  enable 
the  appellants   to  procure  witnesses  to  contradict  it ;  and  as 
the  brief  contcined  i7iatters  relative  to  a  cause  then  depending 
in  the  Court  of  Exchequer,  the  offence  became   cognizable 
tlieie,  an<l  v>'as  a  very  high  contempt  of  that  C^ourt,  and  proper- 
ly punishable  by  attachment.     That  though  the  taldng  cf  the 
brief  might  subject  the  offender  to  an  action  at  law,  or  even 
to  a  criminal  prosecution,  yet  the  Court  of  Exchequer  v.'as 
entitled  »o;^  cTiii/ to  have  its  justice  and  honovir  satisfied,  by  a 
due  punishment  of  the  persons  guilty  of  so  great  a  contempt,. 
but  had,  as  all  Courts  of  justice  have,  full  pov/er  to  punish 
such  contempt.     And  though  it  might  be  insisted,   that   the 
brief  was  not  in  itself  evidence  against  the  respondents  ;  yet 
as  a  discovery  of  the  secrets  and  merits  of  their  case,  might 
be  productive   of   perjury   and  subornation  of   perjury,   and 
thereby  a  cause  of  great  oppression  upon  the  suitors,  as  well 
as  an  obstruction  to  the  justice  of  the  Court  v/herein  the  cause 
was  then  depending ;  and  as  this  discovery  was  obtained  in 
so  surreptitious  a  manner,  the  offence  vras  highly  deserving 
the  censure   and  punishment  of  that  Court.     That  as  to  the 
order  of  the    19th  of  F'ebruary,  1750,  not  allowing  the  appel- 
lant Bateman  to  disraiss  his  bill  in  the  Court  of  Exchequer, 
after  the  application  to  that  Court  for  an  attachment  against 
him-,  it  was  insisted,  that  the  said  order  was  just,  and  agreea- 
ble to  the  daily  practice  of  Ccurts  of  equity,  who  constantly 
refuse  this   liberty,  when  it  is  intended    for  the  purposes  of 
oppression,  and   to   elude  the  justice   of  the    Court,  as   was 
plainly  the  present  case." 

I  will  not  read  the  passage  in  Ath  Bhckslone,  285,  as  it 
Tftis  originally  read  by  my  colleague.  The  Court  will  observe 
by  referring  to  Blackstcne,  that  the  doctrine  is  found  in  a 
brief  and  comprehensive  shape.  He  has  summed  up  the  whole 
in  a  masterly  manner,  and  the  Court  Avill  find  that  he  distin- 
guishes precisely  as  we  distinguish.  With  regard  to  those 
attacliments  for  the  non-payment  of  avt'ards  of  m^oney,  he 
says,  it  is  a  civil  process,  but  a  contempt  of  the  rule  of  the 
Court  and  of  the  administration  cf  justice,  and  in  fact  all  other 
contempts,  except  those  for  the  non-payment  of  awards,  are 
classed  under  the  denomination  of  criminal  proceedings.  He 
tells  us  that  laws  without  a  competent  authority  to  secure 
their  administration  from  disobedience  and  contempt,  would 
be  vain  and  nugatory.  Indeed  the  power  of  the  Courts  to 
administer  justice  would  be  not  only  paralized,  but  I  see  they 
must  stop.  They  would  have  no  security  against  the  most 
wanton  attacks,  and  could  obtain  no  reparation  for  insult  and 
injury,  unless  it  v/as  by  an  application  to  the  legislature. 
The  legislature  might  grant  them  authority  for  specific  cases,. 
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but  where  is  the  man  whose  mind  is  so  extensive  as  to  pro- 
vide a  remedy  for  those  infinite  number  of  cases  which  might 
present  themselves*  ♦■ 

I  beg  leave  again  to  refer  to  the  case  mentioned  last  night 
—that  of  the  widow  and  orphans  in  the  city  of  Philadelphia, 
and  I  trust  the  Court  will  keep  in  mind,  that  the  exercise  of 
this  summary  authority  was  the  sole  means  of  saving  that 
widow  and  those  orphans  from  being  reduced  from  a  state  of 
afliuence  to  penury  and  want. 

The  exei'cise  of  this  power  is  a  necessary  concomitant^  a 
necessary  supplement  to  that  inestimable  privilege  of  trial  by 
jury,  which  has  been  the  pride  and  the  security  of  the  coun- 
try from  whence  we  have  derived  it.  But  it  will  be  said, 
"  are  the  rules  of  chancery  in  England  to  be  followed  in  Penn- 
sylvania,— are  we  subjected  to  look,  for  laWs  to  a  country 
whose  arms  we  have  conquered  ?  By  no  means.  The  idea 
is  degrading  to  the  dignity  of  an  independent  member  of  a 
federate  republic."  But  in  order  to  know  what  is  the  law  on 
contempts  in  Pennsylvania  at  this  time,  it  is  necessary  to  as- 
certain what  it  was  at  the  memorable  period  of  1776.  We 
ought  to  look  at  the  nature  and  the  reason  of  those  laws  which 
we  had  selected  as  applicable  to  our  situation  ;  and  we  ought 
to  consider  the  models  of  those  laws  in  England  have  been 
closely  followed  from  the  earliest  settlement  of  Pennsylvania. 
We  ought  to  consider  that  in  Englana  the  laws  are  less  ex- 
ceptionable than  in  France  and  other  countries. 

We  ought  to  consider  the  people  of  England  as  of  other 
covmtries,  "  in  war  enemies — in  peace  friends,"  and  this  sen* 
timent   has   been  emphatically   expressed   by   the   people  of 
America. 

That  the  Comts  of  Pennsylvania  would  naturally  adopt  tbg  . 
practice  of  the  Courts  of  Great  Britain  is  according  to  rea- 
son and  propriety.  The  rules  of  law  in  no  other  country  ^ 
appear  so  well  adapted  to  our  situation.  We  were  to  trace 
what  the  law  was  when  we  became  independent.  The  pro- 
cess of  attachment  and  other  practice  of  the  law  Courts  in 
England  had  been  exercised  in  pure  times,  and  with  the  con- 
sent of  the  most  ardent  friends  of  liberty.  It  is  not  then  in 
,  the  least  extraordinary  that  the  people  of  this  country  should 
follow  so  wise  a  model ;  we  were  fond  of  imitating  the  laws 
and  customs  of  our  ancestors  ; — and  the  convention  of  Penn- 
sylvania with  a  coiKiescension  that  does  them  honour,  recog,- 
nized  and  adojjted  those  forms  of  law  which  had  been  in  use 
among  the  people,  and  which  were  not  inconsistent  with  the 
principles  of  the   revolution.     They  knew  that  the  task  of 
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making  a  code,  at  once,  suitable  to  the  situation  of  the  peo- 
ple, was  a  task  truly  Herculean  ;  they  iriight  not  only  fail, 
hut  in  failing  do  immense  injury  to  ihe  people  they  meant 
essentially  to  serve. 

I  think  I  have  clearly  shewn  that  this  summary  process  of 
punishing  contempts,  is  an  inherent  part  of  tnat  common  law 
adopted  by  the  people  of  Pennsylvania  as  their  birth-right, 
and  confirmed  by  the  convention. 

If  then  this  practice  be  an  inherent  part  of  the  common 
law,  the  power  in  the  Courts  to  punish  contempts  by  process 
of  attachment  must  continue  until  done  away  by  some  law 
emanating  from  the  people,  cither  in  a  constitution  or  by  an 
act  of  assembly. 

In  the  second  volume  of  Judge  Wilson's  Works,  page  44, 
we  shall  find  that  the  common  law  has  been  considered  as 
deriving  strength  and  animation   from  the  spirit  of  liberty. 

"  How  steadily  and  hoAV  effectually  has  the  spiiit  of  liberty 
animated  the  common  law,  in  all  the  vicissitudes,  revolutions 
and  dangers  to  which  the  system  has  been  exposed. 

"  In  matters  of  a  civil  nature  that  system  works  itself  pure 
by  rules  drawn  from  the  fountain  of  justice  ;  in  matters  of  a 
•political  nature  it  works  itself  pure  by  rules  drawn  from  the 
fountain  of  freedom." 

Sir,  it  was  not  for  about  forty  years  after  the  first  settlei- 
ment  of  Pennsylvania,  that  an  act  of  assembly  was  passed  on 
the  subject  of  the  Courts.  I  appeal  then  to  the  common  sense 
of  every  one  present,  whether  the  people  had  before  this  period 
any  rule  to  guide  them  on  legal  questions.  They  had  no  rule- 
of  their  own,  and  they  of  course  fell  into  the  habit  of  follow- 
ing the  practice  of  the  only  Courts  in  the  world  with  which 
they  were  acquainted.  In  1 722,  the  act  of  assembly  passed, 
establishing  certain  Courts  of  judicature.  And  that  act  I 
conceive  to  be  only  declaratory.  Not  so  much  as  originating 
any  forms  of  law  ;  but  as  declaring  the  practice  of  the  Courts 
jn  England.  In  the  framing  of  this  act  the  finger  of  the  legis- 
lature is  pointed  at  the  Court  of  King's  Bench.  They  would 
have  been  regardless  of  the  safety  and  happiness  of  the  people, 
if  they  had  not  made  a  close  copy  of  what  was  considered  as 
directly  applicable  to  their  situation  and  circumstances.  It 
•certainly  must  have  been  their  wishes  to  follow  the  models 
of  that  country  to  which  their  hearts  were  knit  by  the  ties  of 
kindred  aP.ection.  Not  oi^iy  in  172'J,  but  in  1760,  the  same 
sentiments  of  regard  for  the  mother  country  pervaded  the 
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minds  of  the  people.  And  Great  Britain  might  have  retained 
the  warm  affection  of  their  hearts  for  years  after,  had  it  not 
been  for  that  system  of  crucl^,  pursued  by  their  ministers, 
which  dismembered  their  mighty  empire. 

With  regard  to  the  powers  granted  to  the  Judges  of  the 
Supreme  Court,  the  legislature  speaks  in  a  language  intelligi- 
ble to  all.  They  meant  to  make  their  powers  as  ample  as 
the  circumstances  of  the  people  required.  They  therefore  tell 
them  the  Courts  of  King's  Bench,  the  Courts  of  Common 
Pleas,  and  the  Courts  of  Ejichcviuer  ai  _;  your  models.  You 
are  to  pursue  their  practice.  They  do  more.  Almost  every 
incident  that  was  to  be  the  subject  matter  of  law,  was  confided 
tQ  their  conti'oul. 

"  Section  13.  And  that  the  said  Judges,  or  any  two  of  them, 
shall  have  full  power  to  hold  the  said  Court,  and  therein  to 
hear  and  determme  all  causi  s,  matters  and  things,  cognizable 
in  the  said  Court,  and  also  to  hear  and  determine  all  and  all 
manner  of  pleas,  plaints  and  causes,  which  shall  be  i-emoved 
or  brought  there  from  the  respective  general  quarter  sesdons 
of  the  peace  and  Courts  of  common  pleas,  to  be  held  for  the 
respective  counties  of  Piiiladelphia,  Chester  and  Bucks,  as  also 
for  the  city  of  Philadelphia,  or  from  any  other  Court  of  this 
Province,  by  virtue  of  any  such  writs :  And  to  examine  and 
correct  all  and  all  manner  of  errors  of  the  justices  and  magisr 
strates  of  this  Province,  in  their  judgments,  process  and  pro- 
ceedings in  the  said  Courts,  as  well  in  all  pleas  of  the  crown, 
as  in  all  pleas  real,  personal  and  mixed  ;  and  thereupon  to 
reverse  or  affu-m  the  said  judgments,  as  the  law  doth  or  shall 
direct:  And  also  to  examine, correct  and  punish  the  contempts, 
©missions, and  neglects,  favours,  corruptions  and  defaults,  of 
all  or  any  of  the  justices  of  the  peace,  sheriffs,  coi-oners,  clerks, 
and  other  officers,  within  the  said  respective  counties.  And 
aho  shall  award  process  for  levying,  as  well  of  such  fines, 
forfeitures  and  amerciaments,  as  shall  be  estreated  into  the 
said  Supreme  Court,  as  of  the  fines,  forfeitures  and  amercia- 
ments, which  shall  be  lost,  taxed  and  set  there,  and  not  paid 
to  the  uses  they  are  or  shall  be  appropriated.  And  generally 
shall  minister  justice  to  all  persons,  and  exercise  the  jurisdic- 
tions and  powers  hereby  granted  concerning  ajl  and  singular 
the  premises" — What  are  the  pre niises  ?  Suits  of  all  kinds 
whatever^  and  actions  to  any  indefinite  extent — there  is  no 
restriction  with  regard  to  the  greatness  of  the  amount — and 
we  see  also  the  particular  intimation  of  their  jurisdiction  over 
the  other  magistrates.  The  legislature  said,  we  mean  to  make 
it  a  Court  of  general  jurisdiction,  and  therefore  the  premises 
include  all  suits  that  may  come  before  the  Supreme  Court 
oi-iginally,  all  suits  that  may  be  removed  or,  brought  ther.e  from 
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tie  inferior  Courts,  and  to  examine  and  correct  and  pnni&h 
all  errors,  contempts,  or  defaults  of  the  justires  and  magis- 
trates in  the  Province.  These  are  the  premises  "  hereby 
granted." 

"  And  exercise  the  powers  hereby  granted  concerning  all 
and  singular  the  premises  according  to  law."  What  law  ?  The 
common  law  most  undoubtedly.  They  knew  no  other  law. 
I  am  speaking  the  language  of  the  legislature  at  that  time, 
•when  I  say  that  they  knew  no  other  law.  Sir,  they  must  have 
meant  that  alone,  for  the  laws  of  Pennsylvania  would  not  have 
made  a  pocket  volume..  They  had  formed  no  code  or  form  of 
laws  whatever.  They  are  to  proceed  "  according  to  law." 
How  ?  As  the  Court  of  King's  Bench,  Common  Pleas  and  Ex' 
chequer.     It  is  impossible  there  can  be  a  doubt  of  this. 

The  legislature,  as  if  they  had  intended  to  preclude  all  pos-e 
sible  question  as  to  the  fullness  of  the  authority  of  the  Su- 
preme Court,  said,  we  wish  this  CoiU't  to  be  vested  with  the 
general  powers  of  the  Courts  in  England, — we  mean  to  unite 
all  in  this  great  Court,  but  as  we  cannot  recite  them  ail,  we 
won't  particularize.  We  know  that  the  laws  are  ji^stly  ad- 
ministered in  Great  Britain.  They  shall  therefore  have  all 
the  powers  of  the  King's  Bench,  the  Common  Pleas  and  Ex- 
chequer, And  they  shall  exercise  these  poAvers  "  accordfy-tg  to 
law.,  as  Jiilly  and  amlilij,  to  all  intents  and  fiurposes  whatsoeveVy 
as  the  justices  of  the  Cmrt  of  Ki7ig's  Bench,  Common  Fleas 
Q.nd  Exchequer  at  IVesHnlnsttr,  or  any  of  them  may  or  can  do.'* 

At  this  time  the  institution  v/hich  had  shocked  humanity 
and  deformed  the  pages  of  British  history  was  no  longer  in 
existence.  The  Court  of  Star  Chamber  had  been  swept  into 
destruction,  if  not  into  oblivion,  in  the  time  of  Charles  II. 
This  was  in  the  reign  of  George  I.  a  very  different  xra  froin 
that  of  either  the  first  or  second  Charles. 

With  the  powers  of  the  Court  of  King's  Bench,  &c.  was  in- 
cluded the  power  of  punishing  contempts  as  a  necessary  mean 
of  preserving  the  trial  by  jury. 

I  believe  if  the  honourable  Court  will  exercise  their  judg- 
ment as  to  this  concomitant  power,  they  will  find  that  it  is 
absolutely  necessary  ;  and  that  it  has  always  been  considered 
-^s  interwoven  with  the  law  of  England  itself — "  growing  with 
its  growtl^  and  strengthening  with  its  strength." 

It  is  in  the  free  declaration  of  the  legislature  of  Pennsylva- 
nia, that  this  power  is  given.  In  this  manner,  after  the  act 
had  passed,  it  must  have  been  considered,  generally  speaking 
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Qs  a  matter  of  course  ;  that  all  the  cominon  law  powers  of  the 
Courts  of  England  were  vested  in  the  Supreme  Court. 

And  suppose  this  honourable  body  were  in  the  convention 
of  1776.  You  would  say,  "  we  know  that  the  Courts  of  justice 
have  closely  copied  the  laws  of  England  ;  but  shall  we  say 
that  we  ought  at  once  to  take  from  them  all  power  to  do  so, 
and  prescribe  specihc  laws  and  rules  to  meet  every  object." 
Would  you  tell  the  judges  or  the  people  "  you  have  now  no 
common  law,  you  must  proceed  by  positive  statute."  Re- 
member that  the  convention  of  1776  would  not  attempt  it. 
They  must  be  men  of  superior  order,  approaching  to  the  attri- 
butes of  the  deity  himself,  to  be  able  to  form  a  code  of  law 
competent  to  meet  every  object  and  every  occasion.  But  tlio 
convention  v^rere  too  wise  to  do  it.  It  was  not  practicable. 
Had  they  made  such  an  attempt,  the  moment  it  was  done  new 
cases  would  arise  for  which  there  would  be  no  provision. 

If  a  man  is  knocked  down  in  the  street,  there  is  no  act  of 
assembly  which  gives  him  redress.  And  this  would  be  con- 
trary to  that  universal  maxim  of  common  lav/  "  for  every 
"vviong  there  is  a  remedy" — he  who  has  a  right  has  a  remedy. 

The  French  revolution  furnishes  examples  in  support  of  the 
common  law.  While  the  present  emperor  was  first  consul, 
he  and  the  two  other  consuls  were  desirous  of  having  a  gene- 
ral code  of  written  laws  to  answer  every  exigency.  On  this 
subject  he  appointed  certain  eminent  characters  to  make  re- 
port, and  this  report  contains  the  decided  expression  of  their 
sentirnents,  that  with  regard  to  crimes  remedies  might  be  ge- 
nerally provided  to  meet  various  cases — but  that  the  principle 
could  not  be  extended  to  civil  matters.  By  means  of  my  late 
friend  General  Noailles  I  hold  in  my  hand  the  report.  I  will 
refer  to  the  9th  page  of  the  preliminary  discourse  :  [For  the 
original  in  the  French  language,  see  Appendix,  page  70.  note 
F.  3.  Mr.  Ingersol  gave  a  verbal  translation  nearly  if  not 
exactly  as  follows  :] 

"  On  opening  our  inference,  we  were  struck  with  the  opinion  so 
p^enerally  received,  that  in  digesting  a  civil  code,  some  text  very 
concise  on  each  subject,  might  suffice  ;  aiid  that  the  great  art  is 
to  simfilifij  ^xA  foresee  all. 

«  To  mnfilify  all^  is  a  subject  on  which  there  is  a  necessity  to 
be  understood.— To  foresee  all^  is  an  end  which  it  is  impossible 
to  attain. 

"  Laws  must  not  be  unnecessary ; — they  weaken  those  that  are 
necessary,  and  bring  into  question  the  certitude,  and  dignity  of 
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legislation.  But  a  great  state  as  Fi-ance,  which  is  at  the  saip.e. 
time  agricultural,  and  commercial,  which  contains  so  many 
different  professions,  and  which  ofi'ers  so  many  different  kinds 
of  industry,  will  not  allow  of  laws  as  simple,  as  those  of  a  society 
less  wealthy,  and  more  limited. 

"  The  laws  of  the  twelve  tables  are  without  ceasing-  proposed  for 
a  model ;  but  can  one  compare  the  institutions  of  a  young,  or 
growing  people,  with  those  of  a  people  already  arrived  at  the- 
highest  degree  of  riches,  and  civilization  ?  Rome  born/c;r  gratis 
cletcr,  and  destined,  (to  iise  tlie  c.-ipression,)  to  be  an  everlasting 
city,  was  not  long  in  perceiviiag  the  in^iufficiency  of  her  /^-.tt 
laws.  Did  not  tlie  changes  which  insensibly  tQok  place  in  her 
manners,  extend  also  into  her  legislation  I  Did  she  not  soon 
begin  to  distinguish  betv/een  the  ivriueii^  and  unwriittnUiio  ?. 
Did  there  not  grow  up  successively  the  decrees  of  the  senate,  those 
of  the  people,  tlie  edicts  of  the  prtctors,  tjhe  ordinances  of  Uie. 
consuls,  the  r- guladons  of  cdiles,  ov  the  decisions  of  the  civilians, 
the  firagmutic  sanctioiis^  the  rescrifits^  the  cdictn^  and  the  civil 
luw;  of  the  emperors  ? — .Tiie  history  of  the  legislation  of  Rome> 
is  neaily  that  of  tlie  legislation  of  all  nations. 

"  In  despotic  states,  wliere  the  prince  is  the  proprietary  of  all 
the  territory,  where  all  the  commerce  is  made  in  tne  name  of 
the  chief  of  the  state,  and  for  his  pro'it ;  where  the  individuals 
have  neither  freedom,  will,  noi-  property,  there  are  more  judges, 
and  executioners,  than  laws : — But  wherever  the  citizens  have 
property  to  defend,  and  preserve,  wherever  they  have  political^ 
and  civil  rights,  and  where  honor  is  esteemed  as  reality,  there 
must  necessarily  be  a  certain  number  of  laws,  to  meet  the  vario\is. 
objects  of  controvei"sy.  The  different  species  of  wealth,  diverse 
kinds  of  industiy,  and  the  various  situ;  tions  of  human  life  re■^ 
quire  different  regulations. — The  care  of  the  legislature  must  be 
directed  to  tlie  multiplicity,  and  importance  of  the  oljjects  to  be 
provided  for :— -From  hence  comes  tiiat  scriipulous  forecast, 
ebserved  in  the  codes  of  civilized  nations,  which  multiplies  the 
particular  cases,  and  appears  to  make  an  art  of  reason  itself. 

"  We  have  not  then  believed  it  proper^  to  simplify  the  laws  sa. 
far,  as  to  leave  the  citizens  without  regulations,  iuid  witnout  a 
guarantee  on  their  greatest  interests. 

*'  We  have  equally  avoided  the  dangerous  ambition  of  being 
willing  to  regulate,  and  foresee  all.  Who  would  believe  there 
are  those,  to  whom  a  code  always  appears  too  voluminous,  and 
who  would  dare  to  prescribe  imperiously  to  a  legislator,  the  ter- 
rible task,  of  abandoning  notliing  to  the  decision  of  a  judge  ? 
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•  ■*•  Whatever  may  be  done,  the  positive  laws  never  entirely  s'jpei'* 
cede  the  use  of  reason  in  the  natural  aiTairs  of  life.  Tlie  wsnfs 
of  societv  are  so  muUipIied,  and  ti-.eir  relations  so  extensive,  that 
It  is  iraposoible  for  the  legrislacor  to  prciv">de  for  all.  li.T::n  in  the 
iiifdirs  wiiich  occupy  paiticulaily  his  attention,  luimei-oub  details 
•will  escape  I'im,  or  which  are  too  contradictory,  ov  too  change- 
able, to  become  the  object  of  a  text  of  law. 

"  A  code,  however  complete  it  may  appear,  is  no  sooner  finished, 
than  a  thousand  unexpected  que;;tion3  offer  themselves  to  the 
maj^istrate ; — for  the  laws  once  digested,  remain  as  tJjcy  were 
written  : — hut  men  on  the  contrary  never  repose,  they  are  always 
fluctuating,  and  this  movement  wliich  never  stops,  and  the  effects 
of  which  are  by  circumstances  diversely  modified,  pi-oduces  every 
instant  some  nevv  combination,  some  new  fact,  some  new  cesult. 
— -Ninnerous  matters  are  therefore  nedessai'ily  abaudoned  to  the 
emiiire  of  rimg''^  to  the  dhcuHsion  of  Jirofcssioiial  characters^  and 
10  the  decidun  of  the  judges,*^ 

In  a  great  country  like  France,  with  all  the  wishes  of  the 
rulers,  it  was  a  thing  impossible  to  be  obtained.  And  in  this 
country  it  would  be  ecjually  impracticable  ;  our  commercial 
interest  is  rapidly  encreasing,  and,  at  this  time,  our  tonnage 
is  second  I  believe,  to  any  country  on  the  globe.  It  is  only 
inferior  to  that  of  Great  Britain. 

Every  nation  in  the  world  has  its  common  law — there  are 
no  people  on  earth  without  it.  Rome  was  soon  obliged  to 
distinguish  between  the  written  and  the  umvritten  law — and, 
what  is  that  but  tlie  common  law.  She  acknowledged  the 
deficiency  of  her  first  laws.  Judge  Wilson  thus  expresses 
himself,  in  his  usual  strong  and  elegant  language,  on  the 
subject  of  the  common  law.  "  Time  is  the  wisest  of  all 
things.  If  the  qualities  of  the  parent  may  in  any  instance 
be  expected  in  the  offspring,  the  common  law,  one  of  the 
noblest  births  of  time,  may  be  pronounced  the  wisest  of 
laws."  [See  page  185,  where  the  quotation  is  given  more  at 
large  by  Mr.  Dallas.]  I  contend  that  the  common  law  in- 
stead of  being  the  law  of  slaves,  is  the  law  founded  by  the 
consent  of  the  people  generally.  The  term  com.mon  law  i$ 
not  confined  to  the  territory  of  England.  Euripedes  mentions 
the  common  law  of  Greece,  and  Plato  defines  that  which  is 
taken  up  by  the  common  consent  of  all  classes  of  the  people, 
to  be  the  common  law  ;  and  in  that  same  report,  [alluding  to 
the  French]  the  gentleman  will  find  that  there  were  numer- 
ous cases  wherein  it  was  deemed  totally  impracticable  to  make 
provision  by  positive  law.  They  were  therefore  obliged  to 
abandon  the  attempt,  and  take  for  their  common  law  that 
which  was  originally  introduced  from  the  Romaia  civil  law. 
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.  .5  ;\Vith  regard  to  the  sanguinary  code  of  England,  tixe  uumev 
ous  instances  in  Avliich  death  is  declared  to  be  the  punisnmi-ut 
are  ahiiost  ail  derived  from  the  statute  law.  In  the  conmion. 
lavv  there  are  very  few  instances  indeed  where  capital  purush- 
ments  ate  admitted,  I  believe  my  learned  friend  referred  tp 
Tucker's  Blackstone,  where  the  itarned  v/riter  observes,  that 
the  common  law  was  introduced  differently  in  the  diHerent 
colonies.  I  will  not,  therefore,  read  it.  With  regard  to  New- 
England,  the  first  settlers  had  fled  from  perseGution.  Go- 
verned, perhaps,  by  prejudices  resulting  from  that  persecu- 
tion, they  retained  less  of  the  common  law  than  the  other 
states  did,  and  therefore  I  acknowledge  that  although  the  peo- 
ple of  New-England  adopted  a  pioportion  of  the  common  law, 
as  indispensiblc  to  their  situation,  yet  they  did  not  adopt  the 
common  law  generally. 

In  Pennsylvania  the  case  was  entirely  different,  and  I  ap- 
peal to  this  honourable  Court,  whether,  under  a  positive  act  of 
the  legislature  of  April,  [May]  1722,  wlien  perfect  amity  pre- 
vailed, and  the  Courts  of  justice  in  England  were  looked  upon 
with  admiration, — whether,  there  Avas  not  an  expression  of 
the  wishes  of  the  people  of  Pennsylvania,  in  favor  of  the  ge.« 
neral  adoption  of  the  common  law. 

We  are  asked,  if  tliis  practice  of  punishing  contempts  by 
summary  process  has  been  in  use  in  Pennsylvania  in  early 
times,  why  not  produce  one  instance,  why  not  ^, ^thousand, 
why  not  a  dozen  ?  We  answer,  because  during  our  -revolution- 
ary war  the  enemy  took  away  the  records  of  the  Courts  of  jus- 
tice. We  cannot  therefore  produce  numerous  cases  that  have 
no  doubt  occurred.  But  we  do  shew  that  it  was  exercised,  in 
at  least  one  case,  in  Judge  Kinsey's  time. 

But  do  we  lind  at  any  time  the  legislature  attempting  to 
abridge  the  common  law  authority  of  the  Courts  ?  Do  they 
'feay,  that  the  Judges  shall  not  proceed  according  to  the  com- 
inon  law  ?  On  the  contrary  do  they  not  expressly  say  that  the 
Courts  shall  proceed  in  this  way  :  We  see  no  danger  that 
can  result  from  it,  and  if  we  do,  we  can  at  any  time  stop  it. 

The  act  of  the  28th  of  .January,  1777,  I  do  contend  is  as 
clear,  as  full,  and  as  imperative  as  the  law  of  1722,  The 
case  of  Chapman,  an  officer  of  light-horse,  was  in  '80  or  '81, 
but  in  this  case,  the  present  governor,  then  chief  justice, 
decided,  that  as  Chapman  had  gone  to  the  British  belore  the 
government  was  organized  under  the  ccnstitution  of  1776,  he 
was  to  be  treated  not  as  a  traitor,  but  as  a  public  enemy. 
Every  man  before  tl^at  period  had  a  right  to  take  his  part 
openly. 
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"With  respect  to  innovation  on  tlie  common  law,  I  beg  leave 
to  read  a  passage  fioni  Judge  Blackslonc  : 

a  \  single  legislator  or  an  entcrprizing  sovereign,  a  Solon 
or  Lycvu-gvis,  a  Justinian  or  a  Frederick,  may  at  any  time  form 
a  concise,  and  perhaps  an  uniform,  plan  of  justice;  and  evil^ 
bctiJe  that  presumptuous  subject  who  questions  its   wisdom 
or  utility.     But  who,  that  is  accjuainted  %\ith  the  difliculty  of 
new-mcdelling  any  branch  of  our  statute   laws,  (though  relat- 
ing bt)t  to  roads  or  parish  settlements)  will  conceive  it  ever 
fea'sible  to   alter  any  fundamental  point  of  the    common   law, 
with  all   ils  appendages  and  consequents,  and   set  up  another 
rule  in   its  stead  ?  When  therelbre,  by  the  gradual  influence 
of  foreign  trade  and  domestic  tranquility,  the  spirit  of  our  mi- 
litary tenures  began  to  decay,  and  at  length  the  whole  struc- 
ture was  removed,  the  judges  quickly  perceived  that  the  forms 
and  delays  of  the  old  ieodal  actions,  (guarded  with  their  se- 
veral outworks  of  essoins,  voutchers,   aid-prayers,  and  a  hun- 
dred other  formidable  intrench  men  ts)  were  ill  suited  to  that 
more  simple  and  commercial  mode  of  property  which  succeed- 
ed the  former  rand  required  a  more  speedy  decision  of  right, 
to  facilitate  exchange   and  alienation.     Yet  they  wisely  avoid- 
ed soliciting  any  great  legislative  revolution  in  the  old  esta- 
blished forms,  which  might  have  been  productive  of  conse- 
quences more  numerous  and  extensive  than  the  most   pene- 
trating genius  could  foresee  ;  but  left   them  as  they  were,  to 
languish  in  obscurity  and  oblivion,  and  endeavour  by  a  series 
of  minute  contrivances  to  accommodate  such  personal  actions, 
as  were  then  in  use,  to  all  the  most  useful  purposes  of  reme- 
dial justice  :  and  where,  through  the  dread  of  innovation,  they 
hesitated  at  going  so  far  as  perhaps  their  good  sense   would 
have  prompted  them,  they  left  an  opening  for  the  more  liberal 
and  enterprizing  judges,  who  have  sate  in  our  Courts  of  equi- 
tv,  to  shew  them  their  error  by  supplying  the  omission  of  the 
Courts  of  law.     And,  since  the  new  expedients  have  been  re- 
fined by  the  practice  of  more  than  a  century,    and  are   suffi- 
ciently known    and  understood,   they  in    general   answer  the 
purpose  of  doing  speedy  and  substantial  justice,  much  better 
than  could  be  now  effected  by  any  great  fundamental  altera- 
tions." 

This  is  the  man  who  throughout  life  shewed  himself  as 
much  the  friend  to  trial  by  jury,  as  any  man,  in  any  country, 
ever  did. 

I  now  beg  leave  to  call  your  attention  to  the  act  of  28th 
January,  1777,  in  the  Governor's  edition  of  the  laws,  page  3. 
I  have  several  reasons  for  reading  this.  The  first  is  to  sheWjr 
that  the  assembly  adopted  such  parts  of  the  common  law  of 
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Jingland  as  had  been  heretofore  in  fcvce,  at  the  same  titre 
g-uardingagainsl  all  danger,  by  leaving  them  open  to  the  correct- 
ing hand  of  the  legislature.  With  that  restriction  they  thought 
i,t  salutary  to  adopt  them.  Again,  sir,  doubts  might  have  been 
entertained,  whether,  on  this  country  becoming  an  independent 
g-Qvereignty,  the  common  law  did  not  of  course  fall  to  the 
ground.  Instead,  therefore,  of  letting  it  fall  to  the  ground, 
the  patriots  of  1777,  undertook  to  say  that  this  common  law 
should  continue  in  full  force,  as  ive  had  received  and  adopted 
it,  and  that  the  judges  should  be  fully  bound  by  it :  This,  sir, 
was  shortly  after  the  adoption  of  the  constitution  of  1776,  and 
it  is  hardly  to  be  supposed  that  the  legislature  of  that  day 
violated  their  oaths,  or  prevaricated  with  their  consciences, 
for  the  purpose  of  abridging  the  peoples'  rights. 

-  The  language  here  is  at  least  as  strong  as  it  is  in  the  law" 
of  1722.  They  say  these  laws  must  be  retained.  Tliey  refer 
ba.ck  to  the  14th  of  May,  1776,  and  they  say  that  every  law 
ill  force  at  that  time,  except  sucli  as  are  inconsistent  with  the 
constitution  and  such  as  direct  the  style  of  process. 

It  is  therefore  necessary  to  ascertain  how  far  the  commott' 
law  was  in  force  here  before  the  revolution,  or  it  is  impossi- 
ble to  understand  or  oljey  this  act  of  assembly.  Such  parts 
and  no  more  of  the  common  law  as  were  applicable  to  our  situ- 
a,tion,  were  in  force  here,  even  while  colonies.  The  people 
were  the  judges  of  what  v.as  applicable — they  adopted  and 
rejected  as  they  pleased.  The  rule  was  not  uniform.  In  some 
colonies  they  adopted  much,  in  others  they  rejected  much. 
By  the  common  law  there  is  no  such  state  as  slavery,  I  am  ■ 
sorry  to  say  that  this  part  of  the  common  law  was  thought 
inapplicable  to  all. 

In  regard  to  Pennsylvania,  we  find  the  legislature  in  1777, 
declaring  that  all  such  laws  and  practices  as  had  been  in  force 
and  usage  on  the  14th  May,  1776,  with  the  exceptions  I  have 
just  alluded  to,  were  to  continue  in  full  force  until  altered  by 
act  of  assembly.  Prior  to  that  period  the  adoption  was  made 
and.  8§sent  expressed  or  implied  in  the  three  following  ways  ; 

First.  Where  the  legislature  by  positive  act  of  assembly 
extended  the  laws  and  practice  of  the  Courts  of  England. 

Seco7id.  Where  the  Courts  by  judicial  decisions  extended 
them. 

» 

Third.  Wlnere  the  people  by  their  consent  had  extended 
thejn. 
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.  I  Avlll  hazard  a  position,  that  the  parts  of  the  common  law* 
adopted  in  either  of  these  three  ways  would  have  ceased  and 
fallen  to  the  groiind,  with  the  revolution,  had  they  not  beea' 
preserved  in  operation  by  the  constitution  and  acts  of  assembly* 

Go  into  the  prothonotary's  office  and  you  will  find  sufficient 
evidence  of  the  adoption  of  English  law  by  common  consent^ 
where  with  regard  to  promissory  notes,  without  any  agreement 
between  the  original  parties  they  can  only  be  declared  on  by 
common  law.  The  statute  of  Anne  was  considered  as  con- 
venient, and  if  you  will  examine  the  prothonotary's  office  you 
will  find  that  even  the  statute  of  Anne,  was  adopted  by  the 
general  consent,  and  has  been  in  full  operation  here  from 
shortly  after  its  adoption  in  England,  to  the  present  time  ;  and 
there  are  thousand  of  judgments  that  rest  upon  no  other 
ground.  This,  sir,  was  adopted,  without  the  decision  of  any 
Court  of  justice,  but  by  the  common  consent  of  the  people, 
without  any  thing  being  said  about  it,  after  they  had  a  legis- 
lation of  their  own. 

I  think  that  even  the  preface  or  title  to  this  act  of  1777, 
requires  our  consideration.  It  is  entitled  "  An  act  to  revive 
ami  put  in  force  such  and  so  much  of  the  late  laws  of  the  Pro- 
vince of  Pennsylvania,  as  is  judged  necessary  to  be  in  force 
in  this  Cammonwealth,  and  to  revive  and  establish  the  Courts 
of  justice,  and  for  other  purposes  therein  mentioned." 

They  had  fallen  by  tlic  rev^olution,  and  it  became  necessary 
to  revive  tliem.  The  law  of  1722  is  by.  this  act  made  of  full 
power  and  authority. 

"  Section  1 .  Whereas  by  the  unconstitutional  povrer  claim- 
ed by  the  British  king  and  parliament  over  the  American 
colonies,  and  the  cruel  and  oppressive  measures  which  the 
said  king  and  parliament  have  pursued  to  establish  that  power . 
it  became  necessary  for  the  colonies  to  declare  themselves 
free  and  independent  states,  which  was  accordingly  done  pur- 
suant to  a  resolve  of  the  continental  congress :  Whereupon*  - 
all  authority  being  in  any  person  under  the  said  king  conse- 
quently ceased,  and  the  laws  enacted  by  his  representatives 
here  became  of  no  force  or  effect,  although  the  same  were 
for  the  most  part  suited  to  the  circumstances  of  the  people  i^V' 
And  whereas  it  is  absolutely  necessary,  for  the  well  governing 
every  state,  that  laws  properly  adapted  to  the  circumatancesr 
of  the  inhabitants  be  at  all  times  in  force. 

.';.'  Sect.  2  Be  it  therefore  enacted,  and  it  is  hereby  enacted, 
by  the  representatives  of  the  freemen  of  the  Commonwealth' 
of  Penasyivania,  ia  gener?.l  assembly  met,  and  by  the  authority 
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'i^f  'fKe'^  same,  That  each  and  every  one  of  the  laws  of  acts  of 
general  assembly  that  were  in  force  and  binding  on  the  inha- 
bitants of  the  said  province  on  the  fourteenth  day  of  May  last, 
shall  be  in  force  and  bindins^  on  the  inhabitants  of  this  state 
*from  and  after  the  tenth  day  of  February  next,  as  fully  and 
effectually  to  all  intents  and  purposes  as  if  the  said  laws  and 
each  of  them  had  been  made  and  enacted  by  this  general  as- 
sembly ;  and  all  and  every  person  and  persons,  whosoewr,  are 
hereby  enjoined  and  required  to  yield  obedience  to  the  said 
laws  as  the  case  may  require,  vmtil  the  said  laws  or  acts  of 
general  assembly  respectively  shall  be  repealed  or  altered,  or 
tintil  they  expire  by  their  own  limitation." 

This  was  a  rational  and  manly  mode  of  procedure.  The 
legislature  knew  that  those  laws  were  Indispensible  to  the  im- 
inediate  circumstances  of  the  people,  and  therefore  they  wise- 
ly said,  let  them  be  in  operation,  until  they  are  supplied  or 
expire.  The  legislature  can,  if  they  think  proper,  alter  them. 
They  meet  every  year  and  will  always  have  a  full  opportunity 
of  altering  or  repealing  such  laws  as.  may  appear  inconve- 
Bient. 

"Of  this  section  three  lines  remain  to  be  read,  that  are  of 
the  utmost  importance  to  our  present  enquiry  : — "  and  the 
common  law  and  such  of  the  statute  laws  of  England  as  have 
heretofore  been  in  force  in  the  said  province,  except  as  is 
hereafter  excepted." 

And  this  recognition  of  the  common  law  brings  me  to  the 
other  great  point  of  my  argument : — Is  this  proceeding  by 
attachment  inconsistent  with  the  constitution  ?  If  it  is  I  will 
join  heart  and  hand  in  reprobating  it ; — but  we  shall  prove  it 
to  be  consistent  and  proper  :  As  to  the  common  law  there  is 
not  a  single  exception  contained  in  this  act.  If  there  is,  either 
here,  or  in  any  other  act,  the  burthen  of  the  proof  falls  upon 
our  antagonists,  and  not  on  us.  But  as  if  it  was  to  remove  any 
doubt  that  might  arise  on  the  subject,  the  legislature  declare* 
«  Sect.  4.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  Courts  of  general  quarter  sessions  and  gaol  delivery,  and 
Courts  of  petty  sessions,  Courts  of  common  pleas,  orphans 
Courts,  and  Supreme  Couits,  Courts  of  oyer  and  terminer 
and  general  goal  delivery,  shall  be  held  and  kept  in  eacl» 
respective  county  in  this  state,  at  the  times  and  places  directed 
and  appointed  by  the  said  laws  or  acts  of  general  assembly, 
and  circuit  and  nisi  prius  Courts,  as  directed  in  and  by  an  act 
of  general  assembly  of  the  said  province,  passed  the  twentieth 
'day  of  May,  one  thousand  seven  hundred  and  6ixty-seven,  en- 
titled "An  act  to  amend  the  act  for  establishing  Courts  of 
judiort^re  within  this  province,"  by  the  justices  and  judges 
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that  shall  be  hereafter  elected  and  appointed;  the  sarne  to 
commence  in  each  county  on  the  same  days  of  the  same 
months  respectively  appointed  by  the  said  laws  for  holding 
such  Courts  that  shall  be  next  after  the  judges  or  justices  of 
such  Courts  are  qualified  to  hold  the  same,  and  shall  have, 
use  and  exercise  ail  the  powers,  authority  and  jurisdiction 
that  by  the  aforesaid  laws,  justices  and  judges  of  such  Courts 
respectively  heretofore  have  had,  used  and  exercised,  and  the 
powers  of  chancery  given  to  the  justices  by  the  constitution 
of  this  state,  agreeable  nevertheless  with  this  act  and  such 
other  act  or  acts  of  general  assembly  as  shall  be  hereafter 
made  ;  and  every  officer  of  ail  and  every  of  the  Courts  in  this 
state,  that  is  or  shall  be  appointed,  shall  have,  use  and  exer- 
cise the  same  or  like  powers  that  such  officer  or  officers  of 
ihc  same  title,  character  and  distinction  might,  could  or  ought 
to  have  had,  used  and  exercised  under  the  charter  and  laws 
of  Pennsylvania,   until  displaced." 

They  vary  the  expression  so  that  it  may  be  clearly  under- 
stood,— and  that  the  law  may  be  exercised  as  before,  subject 
to  a  future,  gradual,  liberal  and  prudent  alteration. 

;  In  the  name  of  common  sense  and  all  that  is  dear  to  free- 
•.-men,  how  could  they  act  otherv/ise  ?  Recollect,  sir,  the  state 
of  things  at  that  time.  The  enemy  were  in  possession  of 
New-York.  They  were  extending  their  forces  to  the  bunks  of 
the  Delaware.  The  battle  of  Trenton  was  on  the  24th  of  De- 
cember, 1776,  a  month  and  four  days  only  before  the  passage 
of  this  law.  Now  was  it  not  natural  for  them  to  say  we  will 
put  the  Courts  of  law  in  the  same  state  that  they  were  before 
the  declaration  of  independence,  and  when  the  storm  of  war 
is  over, — when  the  calm  of  peace  is  restored,  if  v/e  find  any 
tiling  inapplicable  to  our  circumstances,  or  inconsistent  with 
the  pure  principles  of  liberty,  we  will  alter  it,  or  we'll  prune 
and  modify,  or  altogether  abolish  it.  But  for  the  present  we 
will  reinstate  the  judges,  and  we  call  upon  them,  and  all  other 
_  officers  of  the  Courts  to  go  and  exercise  their  powers  as  for- 
merly. 

It  would  be  a  trap  for  the  Judges, — it  would  be  imputing  to 
the  legislature  a  pitiful  trick,  to  say  that  "  the  law  is  no  longer 
of  any  effect,  and  yet  the  circumscribed  sphere  of  obedience 
is  yours."  But  the  legislature  did  not  act  is  this  way.  It  was 
a  mark  of  their  wisdom  with  respect  to  the  law,  to  place 
every  thing  as  it  was  ;  if  any  thing  should  prove  to  be  wrong, 
they  could  interfere  at  the  proper  time  ;  and  I  take  it  upon 

.  me  to  say  that  the  faith  of  the  legislature  was  as  much  pledged 
in  support  of  this  principle,  as  if  it  had  been  written  in  capitals 

.  from  on«  end  of  the  act  to  the  other.  Adjourned, 


# 
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SAME    DAY,    P.    M. 
•    Mr.  Ingersoll — in  continuation. 

I        Mr.   S/icai-er, 

I  have  referred  to  one  or  two  cases  on  the  record.  It  is  pro- 
per that  I  should  put  them  in  possession  of  the  Senate.  By  the 
one  of  the  6th  of  September,  1 802,  a  copy  of  which  we  have  in 
the  hand-writin'^of  Mr.  Burd  himself,  it  appears  that  on  motion 
<>f  Mr,  M'Kean,  and  by  consent  of  Mr.  Levy,  the  counsel  of 
Mr.  Passmore,  the  execution  v.'as  set  aside,  and  on  motion  of 
Mr.  Levy  a  rule  was  obtained  for  taking  depositions  in  the  causer 
on  twenty-four  hours  notice,  and  the  hearinti;  of  the  argumi-nt's 
postponed  until  the  ensuing  term.  The  libel  was  published 
only  two  days  after,  on  the  8th  of  September.  On  the  2rth 
[.26th]  of  October,  180?.,  Mr.  Passmore,  by  his  written  dcclara^ 
taon,  says,  that  this  action  is  for  the  use  of  John  Travers  of  the 
city  of  Philadelphia,  merchant—that  is,  the  ac/ion  which  was 
dependuig  on  the  6th  of  September,  1 802.  On  the  1 6th  of  No- 
vember following,  the  deposition  of  Mr.  Miller,  drawn  by  ?Jr. 
Levy,  is  filed.  Could  Thom.as  Passmore  then,  M'ith  the  full 
knowledge  of  these  facts,  undertake  to  say  that  he  thought  the 
action  was  not  depending  on  the  8th  of  September,  1802,  when 
he  published  the  libel  ? 

I  will  nov/  proceed  to  consider  the  great  question,  does  this 
process  of  attachment  and  the  exercise  of  it  in  the  case  of  Pass- 
more  contraA'ene  any  of  the  provisions  of  the  constitution,  either 
of '76  or  '90  ?  I  am  willing  to  meet  the  question  in  its  strongest 
jjwint  of  view,  and  I  feel  confident,  I  can  satisfy  the  Court,  that 
«  M?  law  of  the  land"  is  distinct  from.  "  the  judgment  of  our  peers  .'*' 
That  the  law  of  the  Icmd,  as  it  was  in  the  year  1776,  Avas  intended 
by  the  convention  to  be  left  in  full  force  and  operation  :  And 
although  the  expressions  of  the  present  constitution  as  com- 
]^ared  with  that  of '76,  afford  the  strongest  conclusions,  in  our 
favor,  I  am  content  to  meet  the  question  even  under  that  con- 
stitution. In  the  last  constitution  there  is  a  change  of  words, 
sfnd  I  say  the  expressions  are  stronger  in  the  present  consti- 
tiltion  than  in  the  last.  In  the  first  constitution  the  expression 
is  general,  in  the  latter  we  find  the  trial  by  jury  restricted  to 
cases  of  indictment  and  information. 

The  words  of  the  first  constitution  are  precisely  these  :  "  In 
all  prosecutions  for  criminal  offences,  a  man  hath  a  right  to  be. 
heard  by  himself  and  counsel,  to  demand  the  cause  and  nature 
of  his  accusation,  to  be  confronted  with  the  witnesses,  to  call 
for  evidence  in  his  favor,  and  a  speedy  public  trial  by  an  im- 
partial jury  of  the  country,  without  the  unanimous  consent  of 
■which  jury  he  cannot  be  found  guilty ;  nor  can  he  be  compelled 
to  give  evidence  against  himself;  nor  can  any  man  be  justly 
deprived  of  his  liberty  except  by  the  laws  of  the  land  or  the; 
judgment  of  his  peers." 
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It  is  said,  and  that  is  the  strenf^th  oi  the  argument,  that 
in  this  section  there  are  no  exceptions  ;  that  a  contempt  of 
Court  is  a  criminal  olience,  and  as  in  all  criminal  offences 
the  accused  is  to  have  the  benefits  granted  by  this  section, 
therefore  the  conduct  of  the  judges  was  in  violation  of  the 
great  fundamental  law  of  our  country. 

I  shall  endeavor  to  shew  that  this  clause  related  to  treason, 
felony  and  misdemeanor,  which  hid  always  been  proceeded 
against  in  the  ordinary  mod^  by  indictment  or  information;  but 
I  believe  I  shall  have  no  differenc;;  with  the  opposite  counsel 
when  I  say  that  there  never  was  an  indictment  for  a  contempt 
of  Court,  I  wish  to  make  mv  course  of  reasonins*-  as  sliort  as  is 
consistent  with  the  subject.  It  seems  to  require  very  little  rea- 
soning to  shew  tliat  this  clause  is  merely  a  reference  to  trea- 
son, felony  and  misdemeanor.  I  cannot  see  any  other  natural 
inference  that  can  be  drawn.  No  one  can  believe  that  it  was  in- 
tended to  deprive  the  Courts  of  a  po\yer  they  had  immemorially 
used,  and  without  which  it  would  have  been  impossible  to  pre- 
serve the  purity  of  justice.  Vvlthout  this  power,  sir,  offences 
of  a  highly  dangerous  tendency,  as  they  regard  the  pure  ad- 
ministration of  trial  by  jury  would  remain  unpunished,  as  many 
of  them  v/culd  be  not  indictable  by  law  and  no  trial  could  be 
had.  In  short,  without  some  such  power  the  trial  by  jury 
■vrould  yield  but  a  Iritliag  security  to  the  citizen. 

The  law  of  the  land  means  something  different  from  the  judg- 
ment of  the  peers,  or  that  constitution  would  be  inconsistent 
with  itself^  The  22d  section  of  the  same  frame  of  government 
(constitution  of  Te)  provides  for  the  trial  of  impeachments  be- 
fore the  president  and  council,  vvho  shall  hear  and  determine, 
the  same.  But,  sir,  it  does  not  give  the  accused  the  right  of 
trial  by  jury,  although  the  9th  section  of  the  declaration  of  rights- 
attached  to  the  same  frame  of  government  says  that  he  shall  not 
be  deprived  of  it.  These  provisions  it  v.'ould  seem  are  in  direct- 
repugnance  to  each  other.  It  would  he  inconsistent  to  say  in 
one  place,  that  in  all  cases  there  should  be  trial  by  jury,  and  ia 
another,  that  there  should  not  be  any  such  trial.  If  our  opponents 
are  right  here  is  a  contradiction  v,-hich  they  have  not  reconciled. 

If  the  expression  judgment  of  his  peers  is  to  be  universal,where ' 
the  proceeding  is  for  a  criminal  offence,  there  would  be  no  oc- 
casion to  say  that  the  trial  of  impeachments  should  be  by  the 
president  and  council.  It  would  be  a  direct  inconsistency.  This 
9th  section  is  better  understood  when  we  compare  it  with  the 
22d  section  of  the  frame  of  government.  But  if  "  judgment  by 
peers"  and  "  the  law  of  the  land"  mean  the  same  thing,  I  wish 
to  know  why  the  convention  should  use  this  idle  redundency  of 
words  ?  What  other  purpose  could  it  have  answered  but  the 
purpose  of  raising  obscurity  and  doubt  in  the  very  charter  of  oup 
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rk;hts?  It  is  a  rule  of  construction  applicable  to  all  instruments. 
but  more  particularly  to  instruments  ci' this  kind, that  you  are  to 
give  effect  to  every  word.  You  are  not  to  suppose  that  anv  word 
is  intruded  without  a  meaning.  \i'-'-jud;^menc  of  his  peens*^  and 
"  the  law  of  thd  land"  mean  the  same  thing,  why  did  not  they 
free  us  from  diirxulty,  and  make  it  read  "  but  by  the  jiuigmerit 
of  his  peers."  The  addition  is  a  surplussage  of  no  use  v.'hat- 
ever,  except,  as  I  said  before,  to  create  doubt  and  obscurity. 
You  will  observe  that  the  words  "  hnv  of  the  land"  are  prefixed 
to  '■'•  judgiufut  of  his  peers."  It  is  reasonable  to  suppose  they 
were  to  have  r,ome  specific  meaning',  but  if  not,  why  arc  they 
prefixed,  because  by  merely  leaving  out  the  words  "  lav.'  of  the 
land"  the  sentence  wiil  be  full  and  expressive.  I  can  easily  com- 
prehend that  in  cases  of  doubt  the  convention  would  have  used 
words  for  the  purpose  of  explaining,  but  here  there  was  cer- 
tainly no  occasion,  when  by  the  arguinent  of  our  antagonists 
they  express  precisely  the  same  thing. 

I  presume  the  whole  of  the  9th  section  must  be  taken  togeth- 
er, in  which  case  we  shall  reconcile  the  expression  "  law  of  the 
land"  with  '■^  judgment  of  his  peers ."  Suppose  the  only  expres- 
sion was  "  nor  shall  any  man  be  deprived  of  his  liberty  except  by 
the  judgment' of  his  peers"  would  not  every  man  say  there  is  a 
trial  by  jury  in  o// cases.  If  the  only  words  were  "  nor  shall  any 
man  be  deprived  of  his  liberty  exceptt  by  the  laivs  of  the  land"  would 
it  not  be  perfectly  obvious  that  a  man  might  be  imprisoned 
without  a  trial  by  jury,  in  whatever  manner  the  laws  of  the  land 
direct.  By  what  ground  of  argument,  then,  can  they  be  con- 
sidered as  synonymous — and  by  what  hocus  pocus,  strange 
kind  of  legerdemain  can  they  obtain  a  different  meaning  when 
put  together  from  that  which  they  convey  when  separate. 
Again,  sir,  it  is  said  that  they  shall  not  be  deprived  of  liberty 
except  by  the  lavj  of  the  land  or  a  trial  by  jury.  Ey  the  word 
*'  or"  it  appears  there  must  be  a  diversity  in  the  method.  After 
making  use  of  that  Vtord,  it  would  be  ridiculous  to  say  that  we 
meant  in  one  way,  and  not  in  two.  We  must  expunge  the  co- 
pulative "  or"  or  we  cannot  get  the  construction  contended  for. 

When  both  are  made  use  of  and  distinguished  by  the  word 
"  or"  they  amjount  to  a  declaration  that  there  shall  be  a  trial 
by  jury,  except  in  those  cases,  where,  by  the  laws  of  the  land. 
Courts  are  authorised  to  proceed  in  a  difierent  manner ;  and 
this  must  be  understood  with  a  qualification  confined  to  the 
laws  at  that  time.  Not  that  the  legislature  might  in  future 
pass  laws  to  deprive  the  citizen  of  a  trial  by  jury,  in  any  case 
where  it  had  been  formerly  allowed  or  enjoyed.  They  were 
not  at  liberty  to  encrease  the  number  of  instances  by  which  a 
man  could  be  deprived  of  his  liberty  without  the  trial  by  jury. 
This  was  a  part  of  the  fundamental  law  by  which  the  legisla- 
ture are  always  to  be  governed. 
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I  conceive  that  the  proposition  for  which  we  have  the  ho- 
nor to  contend  is  already  sufticiently  understood  ;  but  if  this 
Court  will  allow  me  half  an  hour's  time,  I  will  place  it  beyond 
all  probability,  and  shew  that  it  is  as  capable  of  moral,  as 
any  problem  in  Euclid  is  of  mathematical  demonstration.  I 
have  stated  the  line  of  distinction  intended  by  the  convention< 
I  shall  prove  tliat  it  has  been  the  practice  to  punish  con- 
tempts by  attachment, — and  that  in  cases  of  outlawi-y,  execu- 
tions actually  took  place  antecedent  to  the  constitution  of 
1776, — without  a  trial  by  jury. 

Sir,  the  language  of  the  convention  must  be  clearly  under- 
stood. So  far  say  they  as  the  Courts  have  been  in  the  habit 
of  proceeding  without  a  trial  by  jury  we  coniirm  the  practice, 
but  the  legislature  are  prohibited  from  granting  any  new  pow- 
ers by  which  the  trial  by  jury  shall  be  taken  away. 

There  is  another  rule  of  construction  which  may  be  very 
properly  applied.  Whenever  in  writing  I  borrow  a  w'ord  from 
any  art  or  science,  I  am  supposed  to  use  it  in  its  known  and 
received  sense.  We  are  then  to  enquire  from  whence  this 
expression  came  ?  Where  did  the  convention  find  it  ?  Did  they 
not  borrow  it  from  some  source  where  it  had  been  long  used, 
understood  and  explained  ?  The  expression,  sir,  is  the  same 
as  in  the  twenty-ninth  chapter  of  il/a^-;!^  Charta.  The  words 
are  "  no  freeman  shall  be  taken  or  imprisoned,  Sec.  but  by  the 
lawful  judgment  of  his  peers  or  the  law  of  the  land."  They 
■were  taken  from  that,  and  engrafted  as  a  foreign  scion  on  our 
ijative  stock,  with  this  improvement  that  in  England  (as  has 
been  said,  on  the  part  of  the  prosecution)  there  is  no  written 
constitution  ;  whereas  with  us,  American  wisdom  first  devised, 
and  American  wisdom  first  adopted  this  glorious  safeguard  of 
liberty.  There  is  no  other  difference  between  the  expression 
in  the  twenty-ninth  section  of  Magna  Charta  and  the  ninth  sec- 
tion of  the  bill  of  rights  of  1776,  except  the  transposition  of 
the  words  "  judgment  of  hh  peers"  and  "  laiv  of  the  land." 
With  regard  to  the  words  there  is  no   difference. 

I  ask  what  Avas  the  meaning  of  those  words,  not  for  a  day, 
not  for  a  year,  but  for  the  lapse  of  five  hundred  and  sixty-odd 
years  before  they  Avere  introduced  into  our  constitution  ?  I 
speak  from  recollection  that  there  were  no  less  than  thirty  acts 
of  parliament  confirming  Magna  Charta,  and  in  all  those  acts 
not  a  single  instance  can  be  shewn  that  the  principle  was  ever 
considered  in  any  other  light  than  that  which  we  contend  for. 
Nor  was  there  ever  a  suggestion  that  the  process  of  attach- 
rnent  was  one  of  the  causes  complained  of. 

A  case  was  cited  from  Is^  Blackstone's  Reports,  page  555, 
in  order  to  shew  that  a  usage  may  exist  for  a  long  time,  but 
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if  found  inconsistent  with  essential  principle,  it  must  g^ive  war, 
and  in  that  respect,  I  conceive  the  rules  of  the  common  law 
to  be  founded  on  sound  sense.  Undoubtedly  there  may  be 
usages  existing  for  a  long  time,  and  if  found  to  be  inconsist- 
ent with  justice  and  equity  they  must  give  way.  But  in  the 
present  case,  with  respect  to  the  process  of  attachment,  it 
has  always  been  considered  as  a  sahilary  provision.  During 
the  lapse  of  centuries,  no  judge,  no  lawyer,  no  patriot,  ever 
lisped  a  sentiment  of  doubt  upon  the  legality  and  propriety 
of  the  practice, — and  to  the  extent  for  which  we  contend,  it 
has  been  in  constant  use.     Usiiata  and  apjirohata. 

[Here  Mr.  IngersoU  referred  to  1st  vol.  Sir  W.  Blackstone't 
I^eports,  page  .560,  being  a  part  of  the  case  referred  to  by- 
Mr.  Rodney,  relative  to  general  warrants,  Mr.  IngersoU  ap- 
pealed to  the  opinion  of  Judge  Mansfield,  to  shew  that  the 
general  warrants  were  in  direct  contradiction  to  the  principleti 
bf  common  law  ;  that  even  during  the  time  of  Lord  Hale, — 
during  the  protectorship, — they  were  considered  as  illegal  and 
Toid  ;  and  he  <]iioted  from  the  learned  judge  the  following 
sentiment  :  "  Usage  will  not  change  the  law,  yet  it  is  conclu- 
sive evidence  in  favour  of  the  magistrate  who  grants  the  Avar- 
rant ;  if  accused  of  malice  or  partiality  merely  from  the  illega- 
lity of  the  warrant" — that  even  if  the  warrant  is  granted  in 
direct  contravention  of  the  law,  yet  if  it  is  a  usage  so  to  grant 
it,  the  magistrate  is  not  answerable  for  the  contrariety.] 

During  the  lapse  of  five  or  six  hundred  years,  no  complaint 
has  been  made  against  this  mode  of  proceeding  by  attachment. 
Russel,  Sidney,  Pym,  Hampden  are  names  illustrious  in  the 
records  of  freedom.  The  exertions  of  those  patriots  were  di- 
rected to  the  reform  of  abuses  and  to  the  protection  of  liberty 
in  Great  Britain  ;  and  yet,  from  none  of  these,  at  any  period 
of  time  whatever,  was  there  a  suggestion  that  this  power  was 
either  oppressive  or  improper. 

Mr.  Fox's  bill,  sir,  was  mentioned  and  it  deserves  consider"- 
ation.  It  is  well  known  that  Mr.  Erskine,  who  was  a  good 
man,  a  patriot  and  a  great  lawyer,  opposed  the  idea  that  the 
jury  should  not  be  judges  of  the  guilt  or  innocence  of  the 
accused,  in  cases  of  libels  ;  and  his  conduct  in  the  case  of  the 
Dean  of  St.  Asaph  does  him  much  honour.  Mr.  Erskine  in- 
deed argued  with  a  strength  of  reasoning  that  will  eternize 
him  ;  but,  sir,  do  the  gentlemen  mean  to  apply  that  case  to 
the  present?  Did  Mr.  Erskine  undertake  to  go  before  the 
House  of  Lords  and  impeach  the  Judges  ?  No,  sir.  He  adopts 
the  only  proper  mode  of  procedure.  He  consults  with  his 
friend  Mr.  Fox,  and  procures  the  passage  of  a  bill,  by  which 
the  jury  are  vested  with  the  right  to  determine,  not  only  on 
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the  fact  of  publication,  but  whether  the  publication  \Tas  a  libel 
and  the  defendant  guilty.  In  short,  sir,  I  believe  they  did 
it  upon  the  principles  adopted  here,  and  it  is  not  the  only 
instance,  and  I  tell  it  with  pride,  in  which  they  have  copied 
things  from  our  constitution  and  our  laws.  If  this  summary 
process  was  considered  as  oppressive  or  improper,  would  Mr. 
Fox  and  Mr.  Erskine,  and  other  patriots,  have  overlooked  it  iil 
correcting  the  law  of  libels. 

Blackstone  says,  that  the  words,  "  law  of  the  land"  mean 
precisely  what  we  contend  for.  Both  Blackstone  and  Gilbert 
declare,  that  the  process  of  attachment  is  a  part  of  t/ie  law 
of  the  land,  and  as  such  confirmed  by  Magna  Charta  ;  and  this 
•was  an  established  construction  known  to  some  or  to  all  those 
who  framed  the  constitutions  of  1776  and  of  1790.  They 
knew  it  had  been  the  construction,  for  centuries,  of  the  same, 
tvords,  though  used  .  in  a  different  instrument. 

•  Having  made  these  previous  observations  I  now  beg  leav« 
to  read  the  twenty-fourth  section  of  the  constitution  of  1776, 
whicli-  expressly  affirms  this  power  as  usually  exercised. 

"  Sect  24.  The  Supreme  Court  and  the  several  Courts  of 
common  pleas  of  this  commonwealth  shall,  besides  the  pow- 
ers uBualhj  exercised  by  such  Courts,  have  the  powers  of  a 
Court  of  chancery,  so  far  as  relates  to  the  perpetuating  tes- 
timony, obtaining  evidence  from  places  not  within  this  state, 
and  the  care  of  the  persons  and  estates  of  those  who  are 
non  comfiotea  Tneniis,  and  such  other  powers  as  may  be  found 
necessary  by  future  general  assemblies,  not  inconsistent  with 
this  constitution."  ' 

Well,  then,  I  ask  if  this  is  a  power  Avhich  hJis  been  usually 
exercised,  is  it  not  by  this  provision  compleatly  vested  in  the 
Supreme  Court  ?  But,  our  opponents  say^  "  why  don't  you 
produce  instances  where  it  has  been  exerciised  ?  Why  don't 
you  produce  a  thousand,  a  hundred,  or  even  a  dozen  cases  ?'* 
We  answer  that  the  enemy  have  taken  away  our  records. 
From  the  year  1741  to  1767,  a  great  part  of  the  period  in 
Avhich  we  subsisted  as  a  province,  all  those  records  are  miss- 
ing except  from  the  years  1741  to  1746.  They  were  all  car- 
ried away  by  the  British.  I  mean  the  records  of  the  Supreme 
Court  of  Pennsylvania.  They  are  in  England,  whither  we 
can't  pursue  them,  with  any  hope  of  recovery.  But,  sir,  in 
that  short  period  of  five  years  I  find  no  less  than  five  or  six 
instances,  in  which  the  summary  power  has  been  exercised  ; 
and  it  is  reasonable  to  suppose,  that  as  population  became 
lucre  extensive,  instances  became  more  frequent. 
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In  September  term,  1741.  Cc^rliorai'i  to  remove  an  order 
against  John  Ross,  of  Lancaster.  On  hearing  counsel,  the 
Court  ordered  that  the  said  Ross  within  one  month  enter 
into  an  obligation  of  (C.IOO,  to  the  overseers  of  Hempfield 
township,  conditioned  to  allow  his  wife  a  reasonable  mainte- 
nance, anr'  thereby  indemnify  the  said  township  ;  or,  that  an 
atto.c/imcnt  issue  against  him. 

In  April  term,  1742.  Rex  \%.  John  Ross.  The  defendant 
appeared  on  an  attachment,  and  entered  into  a  recognizance 
to  uppear.  Sec.  at  the  next  Supreme  Court. 

in  September  term,  1742.  Same  against  same-.  On  argu- 
ment, the  Court  confirmed  their  former  order,  and  that  he 
piiy  all  costs,  and  that  he  be  committed  to  the  sheriff  of  Phi- 
ladelphia county  until  complied  with, — that  is,  not  that  he 
should  merely  pay  a  sum  of  money,  but  that  he  should  be 
commited  to  jail  until  he  should  pay  all  the  money. 

In  April  term,  1744,  an  attachment  awarded  against  the 
defendant  for  denying  to  pay  a  bill  of  costs  taxed  against 
him.  In  September,  1745,  dsi  alias  attachment  awarded  against 
•the  same. 

In  April  term,  1746.  Rule,  that  the  sheriff  bring  in  the 
body  of  the  defendant,  which  being  done,  ordered  that  he 
stand  committed  until  he  answer  the  complaint  of  his  wife 
Elizabeth.  He  was  afterwards  discharged,  dy  consent,  on  pay- 
ment of  ten  pounds  and  costs. 

In  September  term,  1744,  John  Taylor  and  others  were 
bound  over  to  appear  at  the  ensuing  Court  and  attend  from 
day  to  day,  &c.  to  answer  interrogatories. 

In  September  term,  1746 — Thomas  Lloyd  vs.  John  JParry, 
esquire.  On  the  petition  of  Lloyd  against  the  defendant  a 
justice  of  the  peace,  for  exercising  jurisdiction  in  the  case  of 
a  contract  respecting  the  sale  of  lands.  Ordered  that  Parry 
appear  at  the  next  Court  and  shew  cause  why  an  attachment 
should  not  issue  against  him  ; — or  that  an  attachment  do  issue 
against  him.  This  at  the  April  term  following  was  discon- 
tinued by  the  complainant. 

Sir,  it  is  compleatly  legible  upon  the  face  of  the  constitu- 
tion of  1776,  that  it  was  intended  to  continue  these  powers 
in  the  Courts.  We  find  that  all  these  different  sections  con- 
cur. The  ninth  section  declares,  that  no  man  shall  be  de- 
prived of  his  liberty  except  by  the  laws  of  the  land,  or  the 
judgment  of  his  peers.    The  twenty-fourth  section  secures  to 


[     449     ] 

the  Supreme  Court  all  the  powers  that  had  been  usually  ex- 
ercised by  such  Courts  ;  and  the  twenty-fifth  section  esta- 
blishes trial  by  jury  in  tlit  tame  inanncr  as  it  had  before  been 
used. 

If  then  the  Supreme  Court  had  a  power  liefore  the  framing 
of  the  constitution  of  1776,  to  punish  by  attachment  for  con- 
tempts, it  has  that  power  in  the  year  1805;  because  no  act 
or  measure  whatever  has  taken  place  which  tends  in  anyway 
to  abridge  it. 

The  Courts  had  usually  exercised  the  power  of  issuing  at- 
tachments for  contempts  committed  in  their  view  or  at  a  dis- 
tance, under  the  act  of  1722,  unlil  the  constitution  of  1776 
was  formed.  I  gave  in  the  morning  my  reasons  in  support 
of  this  position,  t  will  not  now  repeat  them. 

It  appears  that  there  had  been  some  difficulties  as  to  this 
principle  in  the  state  of  Delaware  ;  for  we  find  that  the  learn- 
ed gentleman  who  is  counsel  for  the  prosecution  had  been 
applied  to  in  order  to  bring  a  person  before  the  Court  in  a 
summary  way  ;  but  he  had  doubts  as  to  the  propriety  of  pro- 
ceeding in  that  way,  and  he  very  properly  declined.  I  believe 
we  shall  find,  sir,  that  the  constitution  of  Delaware  contains 
the  same  provisions  that  are  expressed  in  the  ninth  section 
of  the  constitution  of  1776.  [See  seventh  section^  article  firat 
of'  the  con&licution  of  Ueluivare,'] 

In  the  constitution  of  1776,  a  doubt  must  have  been  enter- 
tained, as  to  the  extent  in  which  the  trial  by  jury  was  to  be 
received — whether  in  all  criminal  cases  there  must  be  a  trial 
by  jury.  That  doubt  was  removed  by  the  convention.  The 
words  of  the  constitution  under  which  we  now  live  is  there- 
fore liable  to  bbs  difficulty  of  construction.  Now,  sir,  please 
to  look  at  the  difference  between  the  constitution  of  1776  and 
that  of  17i^0,  and  you  will  be  convinced  that  the  convention 
of  'yO  had  no  object  in  making  that  difference,  except  to  do 
away  this  veiy  doubt ;  and  here  we  find  that  they  have  ex- 
pressly restricted  the  trial  by  jury  to  prosecutions  by  indict- 
ment or  information.  They  must  have  had  the  principle 
which  we  contend  for  full  in  view.  The  party  has  "  a  right 
to  be  heard  by  himself  and  counsel." — That  applies  to  all  pro- 
secutions— ''  to  demand  the  nature  and  cause  of  his  accusa- 
tion, and  to  meet  the  witnesses  face  to  face."  That  is  general 
also. — "  To  have  compulsory  process  for  obtaining  witnesses 
in  his  favour."  This  is  general  also. — "  ./Ind  in  firoseciuions 
by  indictment  or  information  a  speedy  ^lublic  trial  by  an  impartial 
jury  of  the  vicinage  ;"  Here  we  find  there  are  two  members 
of  the  sentence.     The  first  part  of  the  provision  being  general, 
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of  course,  wherever  the  prosecution  is  for  a  crmiina!  oflTence, 

not  by  indictment  or  information, — ^there  is  no  restriction  in 
the  constitution,  that  the  trial  shall  be  by  jury  ; — whereas  in, 
«il  prosecutions  by  indictment  or  information  the  party  has. 
a  right  to  such  trial.  It  is  impossible  to  have  any  doubt  that 
those  words  are  to  be  taiceri  in  their  technical  and  appropri- 
ate sense,  and  that  "  by  indictment  or  information,"  is  meant 
*'  by  the  public  prosecutor."  To  imagine  any  thing  else^ 
would  be  giving  to  the  woud  informatiun  an  extent  never  can* 
tenjplated  by  the  framers  of  the  constitution. 

We  next  find  that  "  he  cannot  be  compelled  to  give  evi- 
dence against  himself;  nor  can  he  be  deprived  of  his  life, 
liberty  or  properly  unless  by  the  judgment  of  his  peers" — 
(by  that  oi>ly  ?  is  there  nothing  else  I — yes — ) — "  or  by  the 
law  of  the  land."  Having  in  the  iirst  part  made  provision  for 
all  cases  that  might  come  in  the  form  of  an  indictment  or 
information;  they  then  make  provision  for  the  prosecution  of 
criminal  oncnces  rmhciit  the  trial  by  jury — well  knowing  that 
there  might  be  such  cases.  Therefore  they  add  in  the  con- 
cluding part  of  the  section,  that  he  shall  not  be  deprived  of 
his  life,  liberty  or  property,  but  "  by  the  judgmcTit  of  Ida  peers 
or  the  laiv    of  the  land" 

From  the  date  of  the  constitution  of  \7'!6io  1790,  and  frorai 
1790  to  1805,  we  have  the  contemporaneous,  the  universal. 
understanding  of  the  legislature,  the  judiciary,  and  the  p>eo-- 
pie  at  large,  that  this  is  the  meaning  of  the  section  in  both 
constitutions.  How  is  it  possible  that  all  the  summary  pro-- 
cccdings  of  the  magistrates,  all  the  variety  of  cases  read  hj 
Mr.  Dallas,  should  have  been  contrary  to  the  constitution, 
and  yet  that  there  never  has  been  a  complaint  against  them. 
Under  the  old  constitution,  when  the  constitutionalists  were 
the  predominant  party,  or  when  the  federalists  were  so,  there 
was  never  any  thing  but  a  common,  a  general  understanding, 
that  this  summary  process  was  legal  and  constitutional.  It 
was  a  power  which  the  framers  of  the  constitution  thought 
would  not  be  dangerous  ;  and  therefore  they  said,  "  so  far  as 
there  have  been  these  sumimary  proceedings,  so  far  shall  you 
go,  and  no  further."  But  the  circuit  Court  law  is  so  full,  so 
perfectly  explicit  on  this  principle  that  it  leaves  nothing  to  un- 
certainty. In  this  act  the  legislature  expressly  recognize  the 
•povicv  oi  '•'■  f^unifi/iing  contempts  by  attachment;'  and  this,  sir, 
was  after  a  judicial  construction  that  under  the  constitution 
the  Court  could  proceed  to  punish  contempts  committed  out 
of  their  view. 

'   ^fThere  is  an  antecedent  act  (passed  in  March,  1791.)    Now 
this  was  in  the  very  first  session  after  the  adoption   of  tbc 
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constitution  of  1T90  — 3d  vol.  Laws,  p.  S5.  Section  !0.  Here, 
sir,  on  suggestion  to  the  Court  that  tiie  persons  subpoena'd  live 
not  in  the  county  where  the  cause  is  pending  before  the  audi- 
tors, the  Court  may  "  send  their  attachment  into  the  counties 
where  the  persons  reside,"  and  "  proceed  against  witnesses  and 
others  ;"  (sir,  there  is  no  restriction)  "  wlio  shall  be  compel- 
lable to  attend  in  or  be  in  contempt  of  such  Courts."  This 
sentence  contains  two  distinct  provisions — One  part  refers  to 
those  who  are  compellable  to  attend — Tliis  don't  apply  to 
Thomas  Passmore's  case — but,  sir,  the  latter  part  will  be  found 
in  some  degree  applicable — it  refers  to  all  otliers  who  may  be 
in  contempt  of  the  Court. — Not  only  those  who  have  been  sum- 
moned as  witiiesses;  but  all  others  who  may  be  in  contempt. 
It  comprehends  all  and  evc-iy  person,  not  only  jurors,  witnesses, 
or  officers  of  the  Court,  but  all  others  who  may  be  in  con- 
tempt of  such  Court, 

Now  if  the  legislature  had  searched  for  the  most  compre- 
hensive terms  in  which  to  express  their  recognition  of  the 
law  of  attaciiment,  they  could  not  have  exhibited  it  in  more 
appropriate  language.  Plere  v/e  find  the  legislature  speaking 
of  persons  in  contempt,  as  of  a  known  and  received  meaning. 

I  now  come  to  the  act  establishing  the  circuit  Court.  Atk 
vol.  State  Laws,  fiag-es  362 — 3.  Sections  3  and  4,.  The  fourth 
section  declares,  that  "  the  Judges  of  the  Supreme  Court  or 
anv  one  or  more  of  them  v/hile  holding  any  circuit  Court, 
shall  have  power  to  give  judgment,  pass  deci-ees,  and  award 
execution,  and  generally  have,  use  and  exercise  similar  pow- 
er in  any  cause  or  suit  had  before  them,  and  in  all  cases  where 
jurisdiction  is  given  them  by  this  act,  in  as  ample  a  manner 
as  if  sitting  in  bank,'' 

By  this  it  appears  that  the  Judges  of  the  Supreme  Court, 
■while  holding  a  circuit  Court,  are  to  have  the  same  powers 
as  when  sitting  in  bank.  Now  the  legislature  do  not  here 
particularize  the  pov/er  of  summary  process  ;  but  they  thought 
it  would  be  proper  to  declare  in  general  terms  that  the  judges 
should  exercise  all  the  powers  usually  exercised  by  the  judges 
in  bank  ;  and  they  must  have  known  that  among  those  powers 
was  that  of  punishing  contempts  by  attachment.  In  the  pre- 
ceding section,  after  previously  directing  how  appeals  may  be 
had,  and  fixing  upon  the  general  return  days,  they  say  that 
«  every  day  of  the  said  circuit  Courts  shall  be  good  return  days 
of  process  for  summoning  and  obliging  witnesses  to  appear 
and  give  testimony  in  said  Court,  and  summoning  and  enforc- 
ing the  appearance  of  jurors  to  try  issues  therein,  finniahinir 
cmtchifits  by  attachments.)  and  such  other  writs  and  process  as 
the  said  justices  shall  deem  necessary  for  the  advancement  oC 
justice,  to  be  made  returnable  in  the  said  circuit  Courts.** 
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Now,  sir,  they  do  not  here  t^ive  this  power  by  ariy  particu- 
lar declaration — they  speak  of  it  as  a  power  known  and  ac- 
knowledged. But  they  give  all  the  powers  generally.  They 
give  the  judges  sitting  singly  the  same  power  of  punishing 
contempts  by  attachment  that  they  have  when  sitting  in 
bank. 

I  refer  myself  to  the  learned  and  candid  gentlemen  to  tell 
me  why  the  legislature  proceeded  in  this  way  ?  and  I  can't 
suppose,  or  conceive  of  any  answer  but  one  ;  and  that  is,  that 
the  legislature  in  1799,  knowing  this  pov.er  to  be  in  the 
Court,  that  it  had  been  always  there,  thought  it  unnecessary 
to  specify  it  ;  but  after  staling  the  gnwrul  teste  and  return 
days  on  which  writs  and  process  should  be  made  returnable, 
they  go  on  to  state  that  the  process  of  attachment  and  certain 
other  process,  shall  be  made  returnable  in  tb.e  said  Court  every 
day.  All  they  do  is  not  to  vest  this  power  in  the  circuit  Court 
like  the  process  of  a  dis/ringes,  ve?ni-e  facias,  &c.  which  are 
to  be  returned  on  the  general  return  days,  but  that  it  shall  be 
made  returnable  eve7-ij  day. 

I  confess,  sir,  that  it  is  not  in  my  power  to  make  a  propo- 
sition   greater  than  this  is  in  itself. 

I  have  already  said  that  this  "  punishing  contempts  by  at- 
tachment," cannot  refer  to  offences  committed  in  Court,  be- 
cause those  are  punished  inntanter ;  the  attachment  only  issues 
■when  the  contempt  is  committed  out  of  the  view  of  the  Court, 
in  order  to  bring  the  offender  into  Court,  that  he  may  have 
it  at  his  election  to  answer  interrogatories  or  to  submit. 

I  have,  sir,  taken  up  a  great  deal  of  time  in  this  argument, 
and  therefore  I  wish  to  hasten  the  conclusion  as  much  as  I 
consistently  can. 

The  case  of  Bishop  Carrol  Avas  referred  to  by  my  colleague, 
and  it  deserves  consideration,  particularly  as  it  shews  that  the 
judges  feel  themselves  bound  to  exercise  this  summary  power 
on  the  complaint  of  an  injured  party.  The  bishop  was  in 
Maryland.  Those  who  had  acted  for  him  were  in  the  city^ 
He  might  have  avoided  an  answer  to  the  rule  to  shew  cause  ;- 
but  the  bishop  from  a  sense  of  propriety  and  honour,  thought 
it  his  duty  to  come  forward  and  share  with  the  other  gentle- 
men who  had  acted  according  to  his  directions.  The  respec- 
tability of  the  bishop's  character  did  not  screen  him  from  the 
rules  and  ussges  of  the  Court.  His  innocent  intentions  were  no 
shield.  Nothing  that  can  or  may  affect  the  due  administration 
of  justice  must  be  intruded  on  the  public  ear.  But  after  the  rule 
was  obtained,  sir,  there  were  no  thunders  of  the  church  ;   no 
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publications.  Nothing  but  the  most  submissive,  and  at  the 
same  time  the  most  upright  and  lionourublc  condiic':  on  the 
part  of  Mr.  Carrol  and  his  friends.  And  here,  sir,  it  was  con- 
sidered us  the  right  of  the  suitor  to  have  full  justice^  and  satis- 
faction for  injury.  Mr.  Oellers  carried  his  point  against  the 
bishop  and  the  pope,  and  tlie  rule  was  not  di.-,ciiarged  until 
aa  accommodation  had  taken  place  between  the  parlies. 

Sir,  allow  me  to  say,  that  unless  we  are  correct  in  the 
ground  we  have  taken,  and  the  principle  we  contend  for,  the 
legislature  must  have  been  in  the  habit  of  contravening  the 
constitution  which  was  intended  to  be  the  rule  of  their  conduct. 
Now  it  is  not  to  be  expected  that  they  Avould  willingly  violate 
the  constitution,  nor  cafr  I  believe  that  they  did  ; — but  unless 
the  constitution  is  to  be  understood  in  this  way,  that  an  excep- 
tion was  made  from  the  "  trial  by  jury"  under  the  expression 
"  law  of  ihe  land,"  many,  very  many  acts  of  assembly  are 
unconstitutional  and  void  ;  and  this  could  be  exemplified  in 
civil  matters  as  well  in  the  criminal  jurisdiction  of  justices  of 
the  peace. 

I  will  now  dismiss  the  constitutional  point  with  a  few  obser- 
vations. Pressed  as  I  am  for  time,  I  must  beg  leave  to  call 
your  attention  to  certain  important,  and,  I  apprehend,  conclu- 
sive circumstances. 

In  the  first  place  I  will  refer  to  the  dissent  in  which  I  find 
the  name  of  one  of  the  honorable  managers  of  this  impeach- 
ment. Journal  of  (he  House  of  Re/iresentatives,  session  1800--1, 
page  228.  Here  we  find  they  quote  the  ninth  section  of  the 
ninth  article  of  the  constitution  ;  and  give  to  it  the  very  ex- 
•planation  which  we  have  given — ithat  trials  by  indictment  or 
information  are  expressly  distinguished  from  other  criminal 
prosecutions — "  that  in  addition  to  the  privileges  allowed  in 
all  criminal  prosecutions  the  defendant,  on  an  indictment  or 
information  has  a  right  to  trial  by  jury."  Expressly  intimat- 
ing that  there  were  more  criminal  prosecutions,  which  were 
not  restricted  to  trial  by  jury.     \See  Af.pendix,  note  U.  4.] 

This  subject  (the  ninth  article  in  the  last  constitution)  being 
brought  before  the  convention  of  1790,  the  Court  will  recol- 
lect that  they  entered  on  it  with  powers  of  modification,  or  of 
expunging  the  clause  altogether.  Yet  the  good  sense  of  that 
body  left  it  with  the  single  addition  of  the  explanatory  words 
"  in  prosecutions  by  indictment  or  information^  They  thought 
it  best  with  this  single  addition,  to  leave  it  as  they  found  it. 

I  am  sorry  I  have  lost  or  mislaid  a  letter  received  from  a 
geatjeman  in  PiUiadelphia,  of  great  legal  kuowledge,  for  tho 
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purpose  of  being  used  on  this  occasion.  I  will  however  en- 
deavour to  Kti.te  the  substance.  Mr.  Gallatin  being  a  member 
,of  the  convention  of  1790,  and  a  leading  member,  was  anxious 
to  have  some  modincation  in  the  constitution,  as  to  the  punish- 
ment of  contempts  in  a  summary  manner.  He  was  in  the 
habit  of  conversing-  with  Mr.  Duponceau,  and  apprized  liim 
of  his  wishes  on  th;s  occasion.  These  two  gentlemen  confer- 
red together,  and  after  considering  the  subject  in  every  point 
of  view,  after  several  attempts  at  modification,  they  gave  up 
the  idea, — -it  being  their  decided  opinion  that  it  was  best  not 
to  adopt  any  thing  of  the  kind,  lest  by  attempting  to  amend, 
ihey  might  do  injury  instead  of  benefit. 

I  am  ej^tremely  anxious  to  proceed  as  fast  as  possible,  but 
I  cannot,  at  this  time,  pass  over  one  other  important  case : 
It  is  that  of  the  Doans.  [See  J/ifiendix^  note  T.  4.]  .Sir, 
these  men  had  been  proceeded  against  by  outlawry,  and  were 
condemned  to  die.  The  assembly  of  Pennsylvania  were  then 
sitting.  Mr.  Findley  was  a  member.  In  the  assembly  on  .th<? 
22d  September,  1788,  a  bill  was  reported  in  favour  of  the 
Doans.  It  v/as  to  restore  to  them  the  trial  by  jury.  The 
outlawry  was  of  the  date  of  1780  or  1781.  It  was  said  that 
if  a  trial  by  jury  was  to  be  had  in  all  criminal  cases  the  law 
authorising  outlawry  was  in  direct  contravention  of  the  con- 
stitution. But,  sir,  the  legislature  would  not  interpose  and 
declare  the  outlawry  illegal.  They  knew  that  a  trial  by  jury 
was  not  to  be  had  in  all  cases,  Mr.  Findley,  being  one  of 
the  leading  members,  was  so  perfectly  satisfied  of  this,  and  of 
the  legality  of  the  outlawry  that  he  could  ngt  agree  to  the  bill, 
as  it  would  give  the  men  false  grounds  for  their  hopes. 

Debates,  page  131.  "  Mr.  Fitzsimons  wished  the  house  to 
take  order  on  the  bill  relative  to  the  Doans,  because  the  time 
was  so  short,  that  if  the  legislature  did  not  interfere  imme- 
diately^, jt  would  be  too  late,  as  they  were  ordered  for  execu- 
tion on  Wedneaday. 

f  Mr.  Lewis  hoped  as  it  was  a  subject  of  importance,  and 
at  the  same  time  of  so  pressing  ^  nature,  the  house  would 
proceed  with  the  bill. 

"  Mr.  Findley  mentioned  his  being  one  of  the  committee, 
but  that  he  did  not  agree  to  present  the  bill.  He  acknow- 
ledged the  business  To  be  solemn  and  serious,  but  did  not 
approve  of  giving  these  men  false  grounds  for  their  hopes. 
He  was  against  the  bill  ;  believing  every  thing  which  had 
been  done  in  their  case  to  have  been  regular  and  consistent, 
jjnd  thought  a  vote  on  the  clause  would  siiow  the  opinion  of 
iiic  house." 
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You  w:ll  find,  sir,  that  all  parties  agrccc^  that  the  outlawry 
Was  not  in  contravention  of  the  constitution. 

*•  The  bill  was  taken  up  on  the  first  enacting  clause. 

"  Mr.  Lewis  arose  and  observed,  that  from  the  concurretit 
Voice  of  the  public,  he  had  not  the  least  doubt  but  the  per- 
sons mentiuned  in  the  bill  were  deserving  of  the  most  severe 
punishment,  but  at  the  same  time,  some  care  ought  to  be 
taken,  that  the  legislature  act  with  consistency,  and  do  not 
through  them  injure  the  rights  and  privileges  of  the  citizens 
of  Pennsylvania. 

"  Proceedings  by  outlawry  afe  of  great  antiquity :  they  de* 
pend  not  only  on  the  act  of  our  assembly,  but  on  the  common 
and  statute  law  of  England  ;  and  it  is  necessary  that  such  pro- 
ceedings should  be  authorised.  But  there  is  a  material  dif- 
ference between  the  mode  of  proceeding  in  England,  and  the 
one  pointed  out  by  our  act  of  assembly,  much  more  favoura^" 
ble  to  the  liberties  of  the  people  of  that  nation,  than  the  one 
adopted  here  is  to  the  people  of  this.  And  shall  it  be  said 
that  the  rights  of  the  subject  is  more  tenaciously  guarded  in 
that  country,  than  they  are  in  this  asylum  of  injured  liberty  ?" 

He  then  goes  on  to  shew  the  practice  in  England,  and  to 
prove  that  the  law  of  outlawry  is  more  severe  in  Pennsylvania 
than  in  England.  Page  134 — "  The  question  was  now  taken 
on  the  clause,  which  being  lost,  destroyed  that  part  of  the  bill, 
but  it  Avas  afterwards  postponed."  It  was  resumed  at  a  future 
day,  and  the  bill  was  lost ;  and  we  find  that  Mr.  Findley,  and 
the  gentlemen  who  were  of  the  same  political  opinions  with 
himself,  all  agreed  that  they  had  no  right  to  interfere  in  the 
business.  I  turn  to  page  159.  [Here  Mr.  Ingersoll  read  some 
remarks  of  Mr.  Lewis,  stating  "  his  wish  that  a  bill  might  be 
passed  to  restore  the  Doans  to  a  trial  by  jury,  but  that  as  the 
time  previous  to  the  execution  was  too  short  for  that  purpose, 
he  meant  to  move  for  the  appointment  of  a  committee  to 
confer  with  council,  in  order  to  obtain  their  respite  for  a  few 
days,  until  the  determination  of  the  house  could  be  known." 
On  motion,  a  committee  was  appointed  for  that  purpose,  and 
in  page  184,  their  verbal  report  is  found  in  these  words, 
*•  that  the  committee  had  performed  the  duty  enjoined  on 
them,  they  had  waited  on  council  and  made  the  request  or- 
dered by  the  house,  but  are  informed  that  council  have  not 
thought  proper  to  grant  the  request  which  they  solicited." 
"  And  here,"  said  Mr.  Ingersoll,  "  it  is  worthy  of  remarisj  that 
Mr.  Dickinson,  the  patriotic  Mr.  Dickinson,  was  the  president 
of  council.  But  the  law  was  imperative,  and  the  men  were 
actually  executed.     This  was  a  ease  of  life  and  death,  and  yet 
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there  was  a  construction  put  upon  the  clause  of  the  constitu- 
tion relative  to  criminal  offences,  which  will  be  found  in  unison' 
•ivith  that  which  we  have  given. — The  Doans  had  no  trial  by 
jury — they  were  punished  by  the  law  of  the  land."  "  1  chought" 
said  Mr.  Ingersoll,  "  to  have  made  some  further  observations 
oil  ^liis  case  ;  but  I  have  merely  suggested  the  hint,  and  I  am 
persuaded  that  it  will  not  be  misapplied."} 

I  now  proceed  to  consider  with  all  possible  dispatch  the 
second  point  of  my  argument : — If  the  Judges  had  this  power 
by  law,  have  they  exercised  it  with  cruelty  and  injustice,  and 
in  an  oppressive  manner,  from  corrupt  motives  I 

I  proceed  to  this  point  with  perfect  confidence  ;  because  I 
conceive  that  the  Judges  have  acted  strictly  upright  and  legal- 
ly correct  in  every  pai't-  of  this  business,  except  one,  and  that 
was  in  permitting  Mr.  Passmore,  after  sentence  was  passed, 
to  go  to  his  house,  without  an  officer.  This  indulgence  was 
certainly  more  than  was  justifiable, — but  it  was  dictated  by- 
humanity. 

I  yesterday  stated,  and  I  stated  wrong,  that  the  learned 
judge  had  not  said  the  paper  posted  by  Passmore  was  an  enor- 
mous libel  and  required  atonement,  until  it  was  conceded  in 
open  Court,  that  he  was  the  writer  of  the  libel.  I  wish  to  be 
circumstantially  correct,  and  I  trust  that  the  Court  will  recol- 
lect the  various  periods.  In  September  term,  the  rule  to  shew 
cause  is  granted,  and  in  December  temri,  Thomas  Passmore 
appears  at  Court  and  acknowledges  that  although  he  did  not 
write  the  libel,  yet  that  he  put  his  name  to  it,  and  entered  it 
at  the  coffee-house.  Sir,  it  does  not  appear  that  the  Judge* 
said  any  thing  at  that  time,  but  it  does  appear  by  adverting 
to  my  notes  of  the  testimony  of  four  or  five  witnesses,  that 
tintil  subsequent  to  this  confession  of  Passmore,  no  hint  ever 
dropt  from  the  chief  justice  that  it  was  an  enormous  libel  and 
required  atonement.  By  my  notes  of  the  testimony  of  Moses 
Levy,  esquire,  speaking  merely  of  that  part  of  the  business, 
he  says,  "  the  Court  met  on  the  8th  of  December.  I  appear- 
ed in  Court  and  endeavoured  to  convince  them  that  the  paper 
•was  not  competent  evidence  to  constitute  a  contempt,  as  it 
had  no  relation  to  a  cause  that  was  to  be  tried  by  a  jury  ; 
it  was  a  case  to  be  decided  by  the  judges  alone.  On  the  other 
side  it  was  contended  that  the  publication  alluded  to  the  affi- 
davit of  Mr.  Bayard,  taken  before  Mr.  Inskeep  ;  and  the  Court 
decided  that  as  it  related  to  a  suit  depending  in  Court  it 
amounted  to  a  contempt.  In  a  day  or  two  afterwards,  when 
the  judgment  of  the  Court  was  given  that  Passmore  was  in 
contempt,  I  think  the  chief  justice  mentioned  that  it  was  » 
-gross  libel;"  kc. 
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Now,  sir,  if  I  am  correct  in  this,  if  the  learned  counsel  will 
please  to  turn  to  the  testimony  of  Mr.  Ilopkinson,  he  M'ill  find 
that  he  states  positively,  that  it  was  after  the  contempt  had 
been  ascertained  and  declared  by  the  Court,  that  the  hint  was 
thrown  out  by  the  chief  justice,  and  in  perfectly  mild  language. 

Mr.  RODNEY.     It  is  not  denied. 

Mr.  INGERSOLL.  Then  it  is  taken  for  granted.  Now, 
sir,  there  h  not  a  word  said  by  the  Court  although  the  inter- 
rogatories were  ordered  to  be  filed,  and  the  answers  had  been 
also  filid — not  a  single  word  until  alter  Passmore  had  confes- 
sed the  libel.  Now,  sir,  Ave  have  heard  this  from  Mr.  Ilop- 
kinson who  was  a  witness  on  the  part  of  the  pi-osecution,  and 
who  is  very  tenacious  of  his  word.  He  ha,s  told  us  with  a 
candour  thr.t  will  ever  do  honour  to  bim,  that  there  was  not 
a  word  as  to  atonement  until  at  any  rate  after  the  crime  was 
clearly  ascertained. 

The  next,  sir,  is  the  attorney-general.  That  makes  three. 
The  attorney-general  swore  that  about  the  8th  December, 
the  Court  heard  the  argument  on  the  rule  to  shew  cause  ; 
that  the  counsel  for  the  prosecution  had  called  for  the  judg- 
ment of  the  Court, — that  interrogatories  and  answers  iiad 
been  filed,  and  on  the  2rth  of  December,  an  argument  had 
thereon  ;  and  all  this  before  the  Court  had  made  any  sug- 
gescion  about  atonement. 

These  are  three  of  the  witnesses — one  on  the  part  of  the 
prosecution,  and  two  on  the  part  of  the  respondents.  To  the 
former  I  will  add  that  of  Mr.  Sampson  Levy,  who  swore  that 
«  on  the  representations  of  Mr.  Dallas  that  the  libel  hai  been 
confessed,  the  Court  then,  and  not  till  then  made  use  of  the 
observation."  [Mr.  Rodney  here  observed  that  his  notes  were 
different.  He  referred  to  them  ;  after  which  Mr.  Ingersoll 
observed  that  it  was  precisely  as  he  understood  them.] 

Now,  sir,  here  we  have  the  testimony  of  Mr.  Moses  Levy, 
Mr.  Sampson  Levy,  Mr.  M'Kean,  Mr.  Hopkinson,  all  round — 
on  both  sides — and  did  either  of  these  four  witnesses  hear  one 
word  with  respect  to  atonement  or  the  enormity  of  the  libel, 
until  Mr.  Dallas  had  called  for  the  judgment  of  the  Court  ? 

Then,  sir,  I  proceed  to  consider  the  suggestion  of  fact,  that 
Thomas  Passmore  cleared  himself  of  the  alledged  contempt 
by  his   answers  to  the  interrogatories. 

To  know  whether  the  contempt  is  purged,  it  is  necessary 
to  know  the  charge  ;  for  I  take  it  for  granted  that  I  have 
proved  that  the  ansv/ers  should  be  full  and  direct.     They  are 
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not  to  he  as  to  opinion,  but  to  facts,  and  thcK  nrnst  be  ex* 
press  demal  of  every  material  part.  It  is  v/xth  this  further 
qualification  that  there  be  no  inconsistency  on  the  face  of  the 
answei's,  and  there  must  be  no  contradiction  to  a  record  of 
the  Couit. 

The  chars^e  is  made  upon  the  a^idavits  of  James  Kitchefl 
and  Andrew  Eayard,  that  Thomas  Pussmore  subscribed  his 
name  to  the  libel  and  affixed  it  to  a  beard  in  the  exchange-^ 
room,  in  the  city  tavern.  By  a  reference  to  the  record  it 
appears  that  the  anidavics  were  fded  on  the  18th  of  Septem- 
ber, and  the  argunierrt  deferred  until  the  Uecember  term. 
This  charge  in  its  full  extent  as  to  the  fact  is  acknowledged 
by  Thomas  Passmore,  in  his  an^jwer  to  the  third  inrterroga- 
tory — according  to  my  notea  expressly  acknowledged,  l^ire 
Jntroduction,  jiagc  18.]  It  v/as  as  I  understand  previously 
acknovt'Ieuged  by  Thomas  Passmore  in  open  Court, 

The  first  interrogatory  is,  "  Was  there,"  Sec.  \See  Intro-' 
tlucr.zon,  /'age  15.]  This  was  dated  the  8th  ©f  December, 
1802,  only  six  weeks  after  he  had  assigned  the  action  to  Johi> 
Travis.  The  answer  to  the  first  interrogatory  is  in  these 
words.  {See  Liircducficn,  fage  iS.]  Before  I  proceed  fur- 
ther let  us  see  whether  the  fact  comprised  in  thia  first  inter- 
rogatory is  not  acknowledger!,  for  Thomas  Passmore  ventured 
to  introduce  into  his  answer  a  question  of  law^  "  That  such 
an  action  had  been  instituted,"  he.  Now  this  is  very  strange. 
He  terminates  his  ansv/er  to  that  interrogatory  by  saying- that 
the  suit  was  determined  by  a  judgment  of  the  6th  of  August,, 
although  he  knew  that  he  had  himself  on  the  6th  of  Septem- 
ber treated  it  as  an  action  then  depending,  and  had  on  the 
16th  of  November  filed  in  the  prothonotary's  office  a  deposi- 
tion taken  on  the  rule  of  the  6th  September.  In  his  ansv^fer 
to  the  second  interrogatory  which  states,  that  "  if  such  action 
was  brouglit  and  is  still  depending,  whether  the  saxne  was- 
referred,"  £cc.  he  says,  tliat  "  this  question^  ivhich  includes  the 
former^  is  best  amtuercd  by  a  recurrence  to  the  records  of  the 
Court."  (The  exceptions,  the  Court  Avill  please  to  recollectr 
would  suspend  all  judgments  if  there  had  been  fifty.)  And 
then  he  goes  into  an  argument  m  ith  respect  to  the  judgment ; 
— On  this  point  I  leave  my  elf  in  the  hands  of  the  learned 
counsel,  who  will  follow  me  ;  and  I  am  sure  he  will  acknow- 
ledge that  there  is  not  one  particle  of  evidence,  not  a  single 
shadow  of  reason  for  belief  that  the  judgment  put  an  end  to 
the  action. 

Now,  sir,  if  the  Court  please,  we  are  to  consider  whether, 
in  the  first  place,  he  denied  the  substantial  part  of  the  charge 
— that  is,  whether  a  suit  was  depending  at  the  time  he  pub- 
Uiihcd  die  libel. 
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He  does  not  say  that  at  the  time  there  was  not  a  continu- 
ance of  that  suit,  and  that  an  lu'gunient  was  to  be  heaid  on 
the  question,  whether  the  judgment  should  be  set  aside  or 
not.  Nor  docs  he  deny  Ids  "knowledge  cf  all  that  is  contained 
in  the  record  f.-om  beginning  to  end.  The  test  to  know  whe- 
ther the  answer  to  the  interrogatory  is  sufficient,  is  to  see 
whether  it  is  direct.  Now  I  apprehend  that  what  Pvlr.  Pass- 
more  calls  his  answers  were  not  direct.  They  were,  as  he 
says,  his  belief;  and  that  is  not  sufficient ;  there  must  be  no 
evasion  ;  he  must  swear  positively. 

Leach's  Crown  Lavj.fage  501,  gives  in  the  case  of  a  bank- 
rupt the  opinion  of  Lord  Mansncid,  that  a  man  might  be  in- 
dicted for  perjury  for  swearing  to  his  beliLdof  what  he  knows 
must  be  false.  But  thst  is  with  this  restriction  : — It  is  where 
the  party  swears  to  his  belief  as  to  a  matter  oi  fact.  But  I 
deny  tiiat  he  can  be  indicted  for  perjury,  when  he  swears  only 
to  a  point  of  law.  It  was  so  with  Thomas  Passmore.  The 
interrogatory  is  put  to  him  to  state  whether  there  was  an  ac- 
tion depending  cu  the  8th  of  September,  1802  ; — all  the  fbicts 
and  proceedings  involved  in  the  question  he  can  tell  ;  and  yet 
he  only  swears  to  the  best  of  his  knowledge  and  belief,  that 
there  was  no  action  depending  at  that  time.  Now  how  can 
you  tell  Vi'hether  he  swears  lalsely  or  truly  ? — how  can  you  teli 
whether  he  believes  or  not  ? — or,  can  you  indict  a  man  for 
a  mistaken  bv-iief  on  a  technical  question  of  lav*-  ? 

I  will  turn  to  &th  Term  Reports,  120,  to  shew  on  this  point 
the  opinion  of  Lord  Kenypn,  chief  justice  :  "  It  has  been  con- 
tended on  behalf  of  this  person  that  the  answers  he  gave  must 
now  be  taken  as  satisfactory  ;  because  if  they  be  not  true,  he 
may  be  mdicted  for  perjury  ;  but  how  can  an  indictment  for 
perjury  against  him  be  supported,  when  the  secret  remains 
locked  up  in  his  own  breast  \" 

IIow  in  the  name  of  common  sense  can  an  indictment  be 
sustained  against  Thomas  Fassmore,  for  saying  that  it  is  his 
belief  that  no  action  was  then  depending,— -when  no  one  can 
tay  whether  it  is  his  belief  or  net  ?  Ke  has  not  sworn  to  any 
fact.  I  call  upon  the  learned  gentleman  to  shew  a  single  cas6 
where  an  indictment  was  sustained  upon  such  a  foundation. 
Again,  sir,  in  the  answers  to  interrogatories,  as  of  every  thing 
else,  you  are  to  take  the  whole  together  in  order  to  under- 
stand any  part.  Take  all  those  answers  together  and  he 
acknowledges  not  a  single  particular  in  which 'he  attempts  a 
denial  of  the  charge.  He  says,  that  he  believed  so,  he  con- 
sidered so,  he  was  informed  so,  and  so  forth,  but  he  does  not 
confess  a  knowledge  of  any  essential  part  whatever. 
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tn  2d  Naiukina,  page  272.  [In  Leaches  ith  Dublin  edkion, 
page  214]  The  doctrine  is  expressly  laid  down  that  in  order 
to  purge  himself  of  the  contempt  the  man  must  deny  aii  the 
material  facts  charged  in  the  interrogatories — after  speaking 
of  the  various  casts  of  contempts,  he  says,  "  But  in  aii  the 
cases  above-mentioned,  if  the  party  fully  purge  himself  upon 
oath,  in  his  answer  to  such  interrogatories  of  the  whole  mat- 
ter charged  upon  him,  the  Court  will  discharge  him  of  the  con- 
tempt, and  leave  the  prosecutor  to  proceed  against  hiin  for  the 
perjury,  if  he  thinks  fit :  But  if  the  party  confess  part  of  the 
contempts  in  his  answer  to  such  interrogaturies,  and  deny 
others,  the  Court  will  not  discharge  him  from  the  contempts 
so  denied,  but  will  proceed  farther  to  examine  the  truth  of 
them,  and  will  inflict  such  punishment  as  from  the  whole  sliall 
appear  reasonable  :  Neither  will  the  Court  discharge  the  party 
upon  a  shifting  or  evasive  answer  to  answer  to  any  material 
part  of  the  charge  against  him,  but  will  punish  him  in  the 
same  manner  as  if  he  had  confessed  it." 

The  answer  to  interrogatories  which  are  intended  to  repel 
the  charge  are  not  to  be  as  to  opinion,  but  to  facts  and  express 
denial  in  every  part.  It  is  with  tliis  further  qualitication  that 
there  be  no  inconsistency  on  the  face  of  the  answers,  and  there 
must  be  no  contradiction  to  a  record  of  the  Court.  Subject  to 
these  tv.o  exceptions  I  take  the  rule  to  be  settlt d,  that  if  the  ; 
person  charged  denies  the  fact  imputed  to  iiim,  directly  and^- 
plainly,  no  attachment  can  issue. 

In  the  first  place,  therefore,  if  he  did  deny  a  part  and  did 
not  deny  the  material  charge,  of  course  in  the  language  of 
the  book  the  Court  will  not  discharge  him  of  the  contempt.  . 
He  has  not  denied  the  charge  ;  but  has  admitted  the  essential 
part.  Indeed  he  has  admitted  the  whole.  For  the  charge  is 
that  he  published  the  libel  while  the  suit  was  depending  in 
Court,  and  of  consequence,  of  the  whole  charge  he  has  not 
denied  any  part ;  and  with  regard  to  the  technical  part,  even 
if  there  had  been  an  absolute  judgment,  and  no  action,  tech- 
nically speaking,  it  could  have  made  no  material  difference. 
He  acknowledges  that  he  knew  of  the  dispute  and  that  is 
decisive. 

If  a  judgment  is  entered  upon  a  warrant  of  attorney  in  its 
Mature  definitive,  no  action  having  been  ever  depending,  exe- 
cution issues,  the  person  who  gave  the  bond  comes  in  and 
moves  to  set  aside  the  judgment,  the  bond  having  been  obtain- 
ed by  force  or  fraud,  arid  a  rule  is  granted  and  served  accord- 
ingly, and  the  argument  postponed  until  the  next  Court.  In 
the  mean  time  the  creditor  undertakes  to  libel  and  abuse  the  >.< 
person  who   made  the  application  j— would  it  be  any  tiling 
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more  than  a  quibble  to  say  that  an   action  was  not  depend- 
ing ? 

I  don't  see  at  present  how  Mr.  Passmore  could  swear  even 
to  the  best  of  his  belief  that  there  was  no  action  depending  at 
the  time  he  published  the  libellous  paper,  when  it  was  only 
forty-eight  hours  after  he  had  obtained  a  rule  to  take  deposi- 
tions in  the  cause.  But  it  seems  tliat  this  action  is  like  a 
viill  o'  the  ivis/i.  It  is  out  Court  on  the  6th  of  September, 
when  he  obtains  the  rule  for  taking  depositions.  On  the  1 6th 
of  November,  it  is  out  again,  when  he  files  the  affidavit  of 
Edward  V.  Miller.  Out  again  on  the  27th  December.  On 
the  6th  September,  it  is  in,  on  the  8th  it  is  out — on  the  26th 
October,  and  16th  November,  it  is  iit,  and  on  the  27th  of 
December  it  is  ou(. 

Indeed  I  think  I  am  not  entitled  to  take  up  the  time  of  the 
Court  on  a  subject  that  appears  to  carry  conviction  with  itself. 

As  to  the  judgment  of  the  6th  of  August,  I  ask  whether  he 
ever  did  any  thing  to  shew  that  he  considered  this  judgment 
as  conclusive.  For  to  my  recollection  no  execution  was  taken 
out  on  the  judgment  of  the  6th  of  August — although  judg- 
ment had  been  entered  in  the  office,  he  never  proceeded  on 
it  as  a  judgment.  There  was  no  execution  taken  out  on  the 
18th  of  August.  The  execution  was  taken  out  on  the  19th, 
on  the  warrant  of  attorney  signed  by  Mr.  Brown,  for  Mt.  Levy. 
Why  his  doubt,  or  the  same  thing,  his  judgment  and  belief, 
that  the  action  was  at  an  end  on  the  6th  of  August  ?  If  he 
knew  that  the  judgment  of  the  6th  of  August  was  regular  he 
would  have  proceeded  on  it  alone.  But,  sir,  he  knew  that  it 
was  invalid,  that  it  was  a  mere  nullity  ;  because  the  report  had 
not  been  made  agreeably  to  the  rule.  He  knew  that  if  the 
exceptions  were  well  founded,  and  in  time,  they  would  be  fatal 
to  the  judgment  if  not  to  the  whole  proceeding.  At  any 
rate  it  was  enough  that  he  knew  that  the  question  whether 
the  exceptions  were  sufficient  to  suspend  the  judgment,  was 
the  very  question  to  be  argued  on  the  6th  of  September  ;  and 
he  knew  at  the  time  he  answered  the  interrogatories  that  on. 
the  same  6th  of  September  he  had  obtained  and  entered  a  rule 
for  taking  depositions  in  the  cause.  He  assigns  as  the  only 
reason  why  the  action  was  at  an  end,  that  judgment  had  been 
entered  on  or  about  the  6th  of  August,  and  yet  it  appears  by 
the  record  that  he  had  a  second  judgment  entered  on  the  18th, 
because  the  one  of  the  6th  he  himself  considered  as  a  nullity. 

In  his  answer  to  the  second  interrogatory  he  expressly 
refers  to  the  record  as  what  will  best  answer  it.  Here  i  can't 
understand  him,  to  s^y  any  thing  mor^  in  his  favor  than  that 
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he  is  incorporating  and  making  the  record  a  part  of  his  an- 
swer. But  how  could  we  maintain  an  indictment  on  any 
thing  contained  in  that  record,  when,  though  he  told  you  that 
according  to  his  judgment  and  belief  the  suit  was  at  an  end, 
yet  he  told  you  at  the  same  time  to  look  at  the  record  ?  No, 
his  reference  to  that  record  is  the  same  as  if  he  had  trans- 
cribed it  minutely  and  at  large,  and  given  it  in  answer.  But 
no  indictment  could  be  supported  on  this  ground.  1  go  fur, 
ther.  I  contend  that  if  instead  of  giving  his  judgment  and 
belief,  he  had  ansv/ercd  positively  that  no  action  was  depend- 
ing, but  had  recited  or  referred  to  the  record,  no  indictment 
for  perjury  could  have  been  mamtained.  Thus  he  is  always 
safe',  perfectly  safe  ;  because  whether  there  was  an  action  de- 
pending, or  not,  is  a  matter  of  record,  to  be  referred  to  at 
any  time  ;  and  if  we  do  refer  to  it  we  shall  find  the  amount  of 
his  answer.  It  shews  the  suit,  reference,  report,  exceptions, 
setting  aside  the  execution,  rule  for  depositions  taken  by  him- 
self, and  a  continuance  of  ^he  cause  for  firguzwent  at  the  De- 
cember terqi. 

After  referring  to  the  record,  he  proceeds  to  state  the  dis- 
puted question  whether  the  aaiou  was  ended  or  depending, 
»nd  his\-easons  for  holding  the  affirmative  opinion.  lie  con- 
tends that  the  exceptions  to  the  report  were  not  filed  in  tune 
and  therefore  the  judgment  must  remain  absolute.  In  fact, 
he  goes  into  an  argument,  and  what  I  consider  an  aggravation, 
he  undertakes  to  particularize,  He  says,  I  meant  to  refer  to 
Bayard's  oath  of  his  not  having  notice  of  the  meeting  of  the 
referrees,  and  in  that  particular  he  swore  to  that  which  was 
not  true.  He  proceeds  to  argue  his  cause  which  he  knew, 
and  does  not  deny  he  knew,  was  to  be  decided  by  the  Supreme 
Court;  he  proceeds  to  state  all  the  circumstances;  that  is, 
that  he  had  given  notice,  that  Mr.  Bayard  was  imormed  ot 
the  award,  that  he  could  prove  these  things,  and  m  the  an- 
swer to  the  question  whether  there  was  an  action  depending 
or  not,  he  says  it  was  in  his  judgment  or  belief  not  depend- 
insr  Why,  then,  can  we  deny  him  his  belief?  It  appear:; 
that  this  is  a  mere  hypothetical  mode  of  answering  which 
jiB^ounts  to  nothing.  He  only  telis  us  what  he  thought— 
what  he  considered— what  he  believed  ;— but  there  is  no  direct 
reply.  I  repeat  therefore  that  he  does  not  deny  a  single  fact 
charged  in  the  interrogatories,  except  as  to  signing  and  post- 
inff  the  libel.  And  as  to  this  the  amount  of  his  answer  is,  "  So 
I  did,  because  I  took  it  for  granted  that  the  Court  would  de- 
cide against  the  exceptions."  It  appears,  however,  that  m  a 
criminal  Court  of  justice  we  have  proceeded  to  examine  ques- 
tions of  a  civil  nature. 

It  is  now  our  duty  to  enquire,  «  Did  the  Judges  act  from 
corrupt  motives,  or  wilful  and  intentional  error  ?" 
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[Here  a  ifiotlon  v&s  made  that  the  Court  should  adjourn. 
^Ir.  IngersoU  observed,  that  if  the  honourable  Court  -would 
permit  him  to  go  on  he  would  finish  in  a  few  moments.  The 
Jnotion  to  adjourn  was  lepeated,  and  agreed  to,] 


FRIDAY,  January  25,  1805. 

Mr.  IwGEP.soLL — in  conclusion. 

M\   speaker.) 

One  single  closinq:  observation  on  the  head  of  constitution. 
The  acts  of  as3cml>ly  have  been  cited  by  raj  colleague  to  shew 
that  there  is  a  criminal  jurisdiction  in  justices  of  peace,  for 
the  purpose  of  suppressing  vice  and  immorality.  If  the  con- 
struction contended  for  on  the  part  of  the  prosecution  should 
prevail,  then,  either  all  those  laws  are  absolutely  unconstitu- 
tional and  void,  and  every  justice  of  peace  liable  to  a  criminal 
prosecution,  or  action  ; — or  we  are  led  to  the  melancholy  in- 
fcrencc  that  numerous  crimes  are  left  without  a  check. 

Upon  the  question  whether  Thomas  Passmore  purged  him- 
self of  the  contempt,  I  have  only  the  following  observation  to 
add  to  those  already  submitted.  A  full  denial  of  the  whole 
charge  is  neces3Q,ry  to  the  purgation,  so  that  if  the  facts  are 
not  as  he  states,  an  indictment  may  be  maintained.  The  de- 
nial must  be  of  a  fact  which,  if  not  true,  the  defendant  must 
know  to  be  false.  But  an  indictment  cannot  be  supported, 
where  he  swears  to  the  secrets  of  his  own  breast,  and  where 
the  truth  or  falsehood  of  his  oath  is  known  only  to  the  searcher 
of  all  hearts. 

A  single  word  of  observation  also  with  regard  to   whether 
the  attachment  for  contempts  is  constitutional.     It  has  been- 
said  that  this  offence   was  indictable,  and  that  an  information 
cannot  be  supported  where   an  indictment   lies.     To  this   I 
have  several  answers  which  I  trust  will  prove  satisfactory. 

In  the  first  place,  there  never  was  an  indictment  for  a  con- 
tempt of  Court.  In  the  great  reading  of  the  learned  counsel 
he  cannot  shew  me  a  single  case  ;  and  he  cannot  ask  me  to 
prove  a  negative. 

Secondly,  this  proceeding  by  process  of  attachment  has  not 
one  feature  of  an  information,  nor  even  the  most  distant  re* 
semblance  to  prosecutions  by  the  attorney-general  without  the- 
intorvention  of  a  jvu-y. 
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Again,  suppose  the   law  to  be  fairly  against  me,  'whicli   I 
certainly  do  not  acknowledge.     But,  for  argument  sake,  sup- 
pose I  have  been  wrong  in  every  point.     This  is  not  a  Court 
of  conscience.     This  Court  can  only  give  their  judgment  in  a 
criminal  point  of  view.    They  are  to  decide  whether  the  Judges 
have  acted  with  intentional  error  through  bad  motives.     They 
are  to  be  presumed  innocent  until  they  are  found  guilty,  and 
this  principle  is   acknowledged  by  the  counsel  for  the  prose- 
cution.    It  isn't  the  whisper  abroad,  that  their  names  are  to 
be  transmitted  with  infamy,  by  the   archieves  of  this   Court ; 
it   isn't  the  charges  of  arbitrary  and  unconstitutional  conduct 
that  is  to  mark  the   rule  of  your  decision.     You  must  be  go- 
verned alone  by  a  general   view  of  the   whole  circumstances 
and  by  the  nature  of  the  evidence.     It  must  be  clear  and  full, 
it  must  be  pointed  and  such  as  will  have  an  irresistable  effect 
upon  your  minds.     Evidence  is  of  tv.'o  kinds,  positive  and  pre- 
sumptive.    We   are  content  to  rest   on   either,    although  in 
criminal  cases,  doubts  are  decisive  against  the  prosecution.    I 
■would  do  injustice  to  my  clients  were  I  not  to  speak  of  their 
liberality  on  this   head.     Hovv^  often  have  I  heard  from  those 
honourable  Judges  the  expressions  of  pure  benevolence.    How 
often  have  I  heard  them  say  to  the  jury,  "  in  cases  of  doubt 
and   uncertainty  you  are  not  to  decide  against   the  accused. 
"You  are  not  to  say  guilty,  until  you  can  lay  your  hanfls  upon 
your  hearts,  and  appeal  to  a  just  God  for  your  consciousness 
of  the  guilt."     I   trust,  sir,  that  this  principle,  founded  in  the 
gospel  of  heaven,  and   inscribed  over  the  portals  of  justice, 
will  not  be  denied  to  them  :  Wilful  error  is  totally  wanting 
in  the  evidence.    There  is  not  even  presumption  to  support  it. 

I  am  content,  sir,  that  Mr.  Bayard  has  been  called  their 
friend  ;  but  I  believe,  sir,  in  the  whole  course  of  their  lives 
they  have  never  exchanged  with  him  even  the  civility  of  a 
dinner. 

The  only  circumstance  relied  upon  by  the  learned  counsel 
to  demonstrate  wilful  error,  is  not  found  in  the  evidence.  It 
is  lost  for  want  of  fact  to  support  it.  The  opinion  of  the 
Court  followed^  it  did  not  (as  was  suggested)  precede  the  con- 
viction of  the  defendant.  It  -was  after  Thomas  Passmore, 
personally,  or  by  his  counsel,  acknowledged  that  he  subscrib- 
ed and  published  the  paper  denominated  a  contempt,  that  the 
chief  justice  told  him  it  was  a  gross  libel.  The  affirmative 
•witnesses  are  altogether  with  the  defendants  on  this  question, 
and  two  of  them,  Mr,  Hopkinson  and  Mr.  Sampson  Levy  are 
Tvitnesses  summoned  on  the  part  of  the  prosecution. 

Severity  of  punishment  has  also  been  mentioned  ;  but  this 
case  is  agreeably  to  practice.    It  is  the  precise  copy  of  the 
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precedent  inthe  case  of  Colonel  Oswald,  ^vhlch  P'-^^^^^^^J^f^ 
^rordeal,  not  onlv  of  the  assembly,  but  aftenvards  of  the 
people  by  their  representatives  m  convention. 

Inow  come  to  the  circumstance  that  }^--^'l^  ^f'^'^'^f^ 
fic^ure  in  this  business.  The  bee  is  admired  or  J^'^  sense 
and  subtlety  in  extracting  from  poisonous  h^^'^^  .  ^ ,  ^^^^^  "j^ 
tuiceTbut  what  inverted  subtlety  is  that  in  mankind,  wn  ch 
Sd  represent  to  the  committee  of  grievances  and  to  the 
House  of  Representatives,  the  only  door  to  e.caf>e  r-umshmcn, 
fs  the  ground  of  accusation  against  the  Judges  who  had  point- 
ed  it  out. 

Hurried  on  by  incessant  importunity  the  committee  of  gnev- 
an^s  liave  in  th'e  second  and  third  Pages  of  the  repor  ,  .ad 
contradictors-  causes  for  the  imprisonment  of  '^^f.l^'^-    ^^^^^^ 
^tate  precisely  in  p.ge  two,  that  he  was  committed  ^or^^^  pub- 
lication  of  the  libel— These  are  the  words  :       tor  which  l.uu, 
he    aid  Thomas  Passmore  was  committed  to  the  custody  o 
1;:  sheriff  of  Philadelphia  county,  in  the  ^^^^^  ^^^^^ 
of  th«  common  jail."     Here  it  is  expressly  stated   hat  it  v  as 
foi  tl  at  publication  ;  and  yet  in  page  third,  they  tell  us    hat  . 
V  s  "  no'  for  a  contempt  of  Court,  but  because  he  ,-ould  no 
apologize  or  make  atonement  to   Andrew   Bayard.       1    shall 
have  occasion  to  shew  that  this  originated  not  with  the  com- 
Bitt^  of  grievances,   not  with  the  House  of  Representatives 
but  with  Thomas  Passmore.     Their  views  were  honest,   but 
for  want  of  attention  to  all  the  circumstances  and  in  conse- 
quence of  the  representations  of  Thomas  Passmore  precipi- 
tated themselves  into  the  station  of  prosecutors. 

The  charge  against  the  Judges  is,  that  they  punished  -Hio- 
mas  Passmore  because  he  would  not  make  atonement.  Ihc 
sentence  of  the  Court  declares  the  reverse.  The  contempt  m 
publishing  a  wanton  and  gross  libel,  is  the  only  cause  assigned^ 
Who  is  to  be  the  searcher  of  all  hearts,  to  undertake  to  know 
the  motives  of  the  Judges  ?  Who  undertakes  to  assign  a  secret 
motive,  in  direct  contradiction  to  the  only  expressions  used  at 
the  moment  of  the  transaction  ? 

Suppose  it  were  to  be  a  matter  of  a  private  nature.  I  have 
received  an  injury,  and  I  offer  certain  terms  of  accommoda- 
tion ;  they  are  rejected,  and  I  bring  my  action.  Is  it  because 
my  offers  of  accommodation  were  not  acceded  to,  or  is  it  tor  tlie 
injury  received?  I  am  content  to  wave  the  action  if  he  con- 
sents to  the  terms  of  compromise  ;  but  if  he  does  not  consent, 
I  must  pursue  the  action. 

If  I  may  without  the  imputation  of  levity  exemplify  the 
question  by  allusion  to  concerns  of  infinite  importance,  is  it 
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for  rot  behev.ng,.  or  on  accoimt  ofthe  sins  « e  conrmit  that 
.ve  Shall  bepl^:.,shed  hereafter?  What   Godwin  a.ay   4y^ 
U^  subject  .  do  not,  enquire.     I  leave   him   i;.  th^   un;'^iS 
possession  of  tne  B.anas;er  ;  and  I  buieve  th.  co,nmon  luwt 

Tar    r    Ti''  ^'^%'^^'^^^ ^  °^  ''^'^  ^^P^^^^  -«  the  v.o.ks  of  that  au- 
tuoi,  toM'liora  1  smcerciy  wish  a  timely  repentance. 

Sir,  is  it  probable?  Is  there  any  circumstance   to  .varrant 
.he   supposmon    that  the  Judges  would  prostitute  their  office,- 
mthe  service  of  private  reven-c,  by  surrendering  themselves; 
as  puppets  to  be  played  off  at  the  will  of  an  individual  I  ' 

Is  this  atonement  a  novelty  in  Jurisprudence?  Is  it  so  et^ 

fmnr""^'T  '''' ""'  -''''''^  '°  ^^-'"'^'^  suspition  ?  I  read  vou  a  ca^c 
Jrom  orf  ^«nws,  wnere  reparati6n  of  the  private  injary  waft 
mxoi-ceo,  and  the  sentence  on  ihe  attacliment  dispensed  with 
on  that  account.  I  am  sure  that  it  k  not  only  usual,  but  as 
Mr.  Levy,  the  recorder  of  the  Court  has  told  you,  it  is  so  mucb 
a  matter  ot  common  course,  it  is  so  much  in  practice,  that  hc- 
snouki  not  nave  thought  of  it  if  other  circumstances  had- not 
k-ought  It  to  his  mind. 

*V  K^P'^i-ation  for  the  injury  has  always  been  considered  as  of 
the   hrst  consequence.     It  was  considered  so  by  the  executive 
ot  f-ennsylvania.      There  is  an  instance  of  it,  (and  that  under 
the  constitution  of  1790)   where  General   Morgan  had  been-  ^ 
imposed  upon  by  a  forgery  in  the  name   of  General  Heister. 
On  application  to  the   Governor,   and   upon  the  return  of  the 
ivvelve  hunarcd  dollars  which  had  been  paid,  pardon  was  grant-- 
^^\/"xf "!!?''''  ^"Stance  it  was  done  by  the  Court  in  the  case 
oi  Mr.  bradiord,  with  respect  to   character. 

I  trust,  sir,  that  the  character  of  the  Judges  is  a  coat  of 
armour  against  which  slight  suspicion  or  weak  evidence  can 
never  prevail.  I  beg  leave  to  refer  to  Zd  IVibon,  fmges  4, 
5,  6.  [Mr.  Ingersoll  read  the  authority  of  Judge  Wilson, 
pages  4,  5,  C,  and  also,  pages  29  and  30  of  said'^^-olume,  to 
snew  that  "  every  crime  includes  an  injury  : — every  olTence 
is_  also  a  private  wrong"_that  "in  the  punishment  of  everr 
crime,  reparation  for  the  included  injury  ought  to  be  involved," 
and  that  this  was  considered  "  as  a  leading  maxim  in  the 
doctime  of  punishment."] 

Had  Judge  Wilson  been  present  in  the  case  of  Passmore- 
he  would  have  thought  himself  bound  to  have  thrown  out  sen- 
timents  similar  to  those  used  by  the  Court. 

I  understand,  sir,  that  there  was  another  instance  where 
reparation  was  taken  into  view  by  the  executive,  an  instance 
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*,-  Tt  Avas  la  the  case  of  a  person 
^.hich  occurred  in  Has  ^«"^->'-  ^  J^  1''  ^'^  eavry  ofi  vhe  daugh- 
who  had  been  concerned  m  a  '"^^"^ ;;^:{'l^^^ ^c  fine  of  five 
Zr  of  a  Mr.  Stcret.  ^^^^^^  Si^nlonn^ent  discop- 
hundred  dollars  v.-.s  ^^!'^''-^  "^'^ to  t  -n Hi  last  year,  ai'.d  U 
tinned  This  was  no  longer  ago  tn..n  u-^ 
'Zt  the  Go^ernor  of  Fennsyh.uaa. 

Sir,l   have  found  the  letter   adver^d  to  yesterday,  by  Mr. 
Du  Ponceau,  and  I  beg  leave  to  read  it. 

u  PMladdtikia,    \5th  Scf-t.  180-1- 

<'  J.ir.ED  ISCZSSOLL,    Eeq. 

rcct.     It  is  true  that  during  the  ^t^^  J  rcsficctable 

Lmber  of  that  tody  cn^drnysc^   ^^^^     "cT  e.tent   of  conta.in. 
.titutional  clause   dcfaung   the   '■''^l  „,,„„,,,  thai  sevc^ 

punishable  by  Court.  <if  ^-^^^'^  ^,      ; '     ,  insatirfactory  to  .., 
\al  draughts  ^^^^e  prodac^.^hicLfu^  J  ^^ 

and  that   ofur   "^t^'^J^^^  ^..^eci  ^.  c/i^-^^-. -^'^ 
^vhich  then  occurred  to  us,  tJejju  .^  ^^^^^^  ^^^^ 

thought  it  .nost  prudent  "^  ^--    ;;  ^^^ures  to  remedy  -.'ha^ 

;^;r  :::^^^  -  -  —  ^--  -  ''-''''^''' ""' 

fioiiit  them  out, 

"  /-  -  feel  ^f^if-^z!:iX^-  t:T^r£:^ 

unconnected  ivith  the  legal  profession. 

«  lam  ivith  sincere  respect  and  esteem, 

i.i  Bear  Sin, 

»  Your  7nost  obedient  humble  servant, 

u  PETER  S.  DU  PONCEAU.- 

Proofs  fiash  upon  us  in  ^vour  of  the  co^^ 

tend  for,  in  every  way  m  which  we 

•,.f  ;n  which  this  question  may  be 
Sir,  there  is  another  pomt  ^";Y''l;Vd.  and  not  agreed  to. 

considered.    Wherever  a  proposa    ^:^'^^^   i.^^erely 

it  is  the  same  as  not   ni^.ae  at  ad.      in. 

restored  to  its  original  ground. 

suppose  an  i.dWUU,.,  Is  «ro=.y^  inj.,...  by^  a.o.he.  f.r_ 

vhich    the  in-iued  party   Mks    conce..>.c.«, 
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fused.     They  fight.     Will  it  be  said  that  it   was   the  refu..l 
oi^t^he  concessions  or  the  original  insult   thut   produced  "ha 

In  the  case  of  Passmore  the  Judges  do  not  sav  what  fl-^^ 
wished  him  to  do;  but  I  do  not  he'sit.te  toL'.d  m  se^^^^^^ 
nients  on  the  occasion.  He  should  have  said  exnhd  v  t]  at" 
he  was  much  in  fault-that  he  published  such  a  prpcti' such 
a  time,  agamst  his  antagonist,  that  he  regretted   his  VZ' 

would  havemet  upon  equal  terms.  Instead  of  this,  Tl.oma. 
Passmorem  his  ansiver  to  tlieintermtr„„,.i,..  .„!  i  "'»™^.» 
cularlv  fh*-  tr«»,..ni  ■     ■     "  .'     '.  ^'^"^S"'^' "^=5'  specifies  parti- 

U  to  ;^hat  IVlf  fi'^/f '""''^""  '"  '^^  publication  and  applies 
..M  .  ,  •  ,  ^  ^  "*'  '•  ^"'"^'"^  ^^  to  the  meeting  of  the  referrees 
v.thout  his  having  notice.     Then,  sir,  says  L  JudVef  1   s  is 

?f  ■    ,7 u     .         ,  sentence  is  pronounced,  he  proceeds  to  ius 

fers  !'  ^^r^'^^"^  °'  'V-  ^^^^"^-'  ^^  liSTa^'one  of  Tl  e  offi! 
cers  of  the  committee  of  grievances,  that  the  language  of  the 
Judges  was  modest,  friendly  and  advising.  '     "^ 

cloTh^ed'  in ''snch'^'f  '"""T"  ^^  ''^"'^  "^^"^^'  ^^^-h  has  been 
names \v^?h -y?  ^^7".?  ^^^S.^^ge  in  order  to  transmit  their 
Smas  P  "  ^^  '"^  P°'''"'>^-  '^''•'  ''  concludes  with  giving 
the^tend'nce'^'f  P^''T''""  '"  ^'^  ^^  ^"^  «^^'"  h«"«^'  ^^^^houf 
time      H  •       u"  ^*'^'''  ^"'^  ^^^t'^^^t  restricting  him  to 

time.  Here,  s,r,  they  acted  an  unprecedented  part-  but  I 
appeal  to  the  good  sense  of  this  Senate  to  say  whether'  iMva- 
not  an  inciication  of  the  mild  state    of  temper  in  the  Com' ^ 

hands  of  M.  T^  ^'  Judges  had  been  mere  instruments  in  the 
iiands  ot  Mr,  Bayard,  would  they  have  granted  to  Thomi, 
iWore  an  accommodation  of  this  kindf  No,  l,1f  Jht  "' 

o  or' i:     "  T^'''^  ^'^"•^>''  ^^^^  ^"^ole  circumst'ance  anght 
CO  operate  conclusively   in  favour   of  our  clients       A  doub 

ti^n  .rtlP^^H^'/^  exist  of  their  mild  disposition  nor  tt 'u  s^       ^ 
t:«n  as  to  ;>iUul  error  remain  for  4  moment  undecided.  ^ 


''^S^ 
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The  learned  counsel  v»ith  a  degree  of  candour  that  does 
■honour  to  his  enli^4,htened  mind,  acknowledged  that  nn  im- 
peachment cannot  be  sustained  for  an  error  in  judgment.  Sir, 
I  jj-o  further.  1  say  that  even  in  Enguaid  under  all  the  bias 
and  influence  of  pierogative,  not  even  an  action  can  be  sup- 
ported-against  a  judge  for  an  error  of  judgment.  SalkiU  3^J7. 
"  No  action  will  lie  for  a  wrong  judgment  in  a  matter  v/itlun 
the  limits  of  their  jurisdiction,  and  a  judge  is  not  answerable 
either  to  the  king  or  the  party  for  the  mistakes  or  errors  of 
his  judgment-,  in  a  matter  of  which  he  has  jurisdiction:  It 
would  expose  the  justice  of  the  nation,  and  «o  man  would  exe- 
cute the  oftice  upon  peril  of  being  arraigned  by  action  or  in- 
dictment ibr  every  judgTKent  he  pronounces."  Sir,  isn't  this 
rule  of  law  foimded  in  comnaon  sense  ?  Consider  the  infinite 
variety  of  perplexed  matters  that  come  before  the  judges,  and 
who  will  pretend  to  say  that  they  should  be  impeached  for 
«rror  in  judgment?  Indeed  if  such  was  the  case  the  adminis- 
tration of  justice  must  be  totally  abandoned. 

But  what  is  the  evidence  upon  which  the  charges  of  arbi- 
trary conduct  and  wilful  error  is  supported  ?  In  the  strong  lan- 
_guage  of  my  colleague,  such  kind  of  evidence  would  not  be 
sufficient  to  support  a  prosecution  in  a  Court  of  petty  sessions 
against  a  negro  v/ench  for  stealing  her  mistress's  thimble.  It 
is  however  a  gratification  that  in  the  modern  administration 
■of  justice  the  prosecution  is  taken  out  of  the  hands  of  the 
angry  individual  and  put  into  the  hands  of  those  who  will  take 
care  that  no  private  passions  may  interfere  in  the  decision.  I 
shall  conclude  this  by  referring  to  the  committee  of  griev- 
ances. They  were  obliged  to  hsten  to  ex  parte  testimony  on 
the  one  hand,  and  on  the  other  they  were  desirous  of  giving 
the  Judges  an  opportunity  of  defending  themselves.  1  rcfe"r 
to  page  third  of  their  report :  "  Your  committee,  therefore, 
in  order  to  afford  the  said  Thomas  Passmore  the  remedy- 
pointed  by  the  constitution  for  the  injury  complained  of;  and 
also  to  put  those  high  and  dignified  officers  to  their  trial,  and 
afford  them  an  opportunity  of  justifying  their  conduct  to  the 
world  if  in  their  power  so  to  do,"  &c.  {_See  Introduction^ pages 
12,  13.]  That,  sir,  I  confess  is  acting  in  the  true  spirit  of 
public  prosecutors.  They  tell  you,  "  w^e  do  not  undertake  to 
anticipate  the  sentiments  of  the  Senate  ;  but  let  the  Judges 
be  brought  to  trial  and  if  they  can  justify  their  conduct  let 
them  be  honourably  acquitted."  You,  sir,  and  this  honourable 
Court  have  heard  both  sides  of  the  question,  and  you  have 
found  that  we  have  repelled  every  insinuation  against  the  con- 
duct of  our  worthy  clients ; — x\t  all  events  you  must  allow- 
that  they  have  been  perfectly  free  from  corrupt  motives  and 
evil  intentions. 

-     N  3 
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I  have  now,  sir,  gone  through  with  my  argument.  The 
subject  has  been  so  much  exhausted  by  my  learned  friend, 
that  it  oljviates  the  necessity  of  my  saying-  more  on  the  occa« 
sion.     With  one  or  two  observations  I  will  take  nvy  leave. 

Sir,  when  I  take  a  view  of  the  scenes  through  which  I 
have  passed,  the  solicitude  for  my  clients  is  lost,  in  an  anxious 
concern  for  the  public  welfare,  in  which  my  little  all  is  em- 
barked. The  wheel  of  fortune  is  continually  revolving,  and 
what  me.y  be  their  fate  to  day  may  be  mine  to-morrow.  Vv'hen 
.1  had  the  honour  of  being  the  attorney-general,  applicutiGn* 
:have  been  made  to  me  for  the  legal  punishment  of  young 
men  under  age  who  had  been  guilty  of  small  offences  ; — but 
1  have  not  proceeded  to  ruin  their  character  forever,  by  bring- 
ing them  bei'orc  the  Court.  I  have  delivered  them  over  to 
the  master  and  the  father.  Sir,  I  could  mention  repeated  in- 
stances in  Avhich  the  child  has  by  this  means  been  saved  from 
public  punishment.  For  this  I  may  have  been  subject  to  an 
impeachment,  although  from  the  most  deliberate  reflection  I 
considered  it  the  best  path  to  pursue.  I  thought  it  a  moral 
duty  to  give  these  people  an  opportunity  of  saving  their  chil- 
dren from  infamy.  Sir,  it  certainly  is  the  interest  of  the  pub- 
lic, that  their  officers  should  not  on  all  occasions  exercise  the 
full  extent  of  their  power  and  authority. 

No  man  who  has  a  character  to  lose,  or  a  family  to  share  in 
his  disgrace,   will  engage  in  an  office  which  exposes  him  to^ 
unknown  perils. 

May  not  the  Judges  with  perfect  propriety  adopt  the  lan- 
guage of  Lord  Straflbrd,  on  his  trial  for  treason  before  the 
British  House  of  Lords :  "  If,"  says  he,  "  I  sail  upon  the 
Thames,  and  split  my  vessel  on  an  anchor  ;  in  case  there  be 
no  buoy  to  give  warning,  the  party  shall  pay  me  damages ; 
but  if  the  anchor  he  marked  out,  then  is  the  striking  on  it  at 
my  own  peril.  Where  is  the  mark  set  upon  this  crime  ? 
What  was  the  token  by  which  I  could  discover  it ',"  "  Where 
has  this  fire  been  so  long  buried,  that  no  smoak  should  ap- 
pear, until  it  burst  out  at  once  to  destroy  me  and  my  chiK 

....  dren  I" 

-na). 

ol  ^(  What  human  prudence — wlxat  human  foresight  could  have 

-r,., saved  the  Judges  from  this  impeachment  ? 

I  now  conclude,  sir,  hoping  sincerely  t|iat  so  much    differ- 
ence of  sentiment  may  not  prevail  in  Pennsylvania  relative  to 
the  profession  of  the  law  and  that  of  agriculture,  as  has  been 
hinted  on  this  floor.     We  are  all  embarked  in  the   same  ves- 
. .  VSel.    Let  each  contribute  all  ha  can  to  the  public  stock  of 
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happInesVj'and  taking  the  advice  of  the  Governor  as  delirer- 
ed'at  the  commencement  of  the  legislative  session,  let  us 
join  in  the  cultivation  of  "  peace  on  earth  and  good  will  to- 
wards men."  With  these  observations  I  leave  the  caime  to 
the  good  sense  of  the  Senate. 

Mr.  RODNEY. 

3Tr.  Speaker  and  Gentlemen  of  the  Senate^ 

This  cause  has  already  taken  up  a  great  deal  of  time.  The 
Senate  have  heard  copious  arguments  on  the  law  and  the  fact 
on  the  piirt  of  the  prosecution,  and  on  the  part  of  the  accused. 
it  is    my  duty  to  conclude  tl>e  argument. 

It  is  said  that  from  the  collision  of  argument  the  spark  of 
truth  is  produced,  and  I  trust  that  the  decision  which  will  be 
given  by  this  Court,  will  be  satisfactory  to  themselves  and  to 
the  public.  In  concluding  this  cause  I  shall  endeavor  to  throw 
eut  of  it  every  thing  extraneous,  in  order  to  save  as  m.uch.of 
the  time  of  the  Senate  as  is  in  my  power. 

The  learned  counsel,  who  has  spoken  last,  has  not  been 
able  to  pass  over  the  conduct  of  the  committee  of  grievances 
with  respect  to  ISIr.  Hopkinson.  He  has  endeavoured  to 
persuade  us  that  this  is  a  case  in  point.  But,  sir,  permit  me 
to  say  that  it  is  nothing  more  than  the  common  process  of  at- 
tachment to  bring  a  witness  into  Court,  in  consequence  of  his 
refusing  to  attend  on  a  subpcena.  They  might  have  produced 
an  host  of  cases  of  this  kind.  It  is  a  usual  thing  to  issue  at- 
tachments to  com.pel  the  attendance  of  witnesses.  But,  sir, 
is  there  any  analogy  between  a  simple  attachment  to  bring  a 
material  witness  into  Court  and  the  proceedings  in  the  case  of 
Mr.  Passmore,  which  were  of  a  criminal  natui-e  ;  where  the 
party  was  brought  befare  the  Court,  sentenced  to  thirty  days 
imprisonment  and  fined  fifty  dollars.  With  all  the  practice 
and  knowledge  of  the  learned  counsel  for  the  respondents,  I  do 
not  believe  they  can  produce  a  single  instance  where  a  witness, 
■who  has  been  brought  before  the  Court  by  the  common  process 
of  attachment,  has  been  fined  or  imprisoned  for  a  single  day, 
much  less  for  thirty  days.  Notwithstanding  that  it  would  be 
utterly  impossible  for  the  Court  to  proceed  without  the  atten- 
dance of  such  witness,  yet,  if  he  does  not  attend  according  to 
the  subposna,  I  know  of  no  precedent  by  which  he  can  be  com- 
mitted to  jail.  They  cannot  produce  a  single  instance  of  the 
kind.  According  to  the  provisions  of  the  constitution  the  at^ 
tachment  that  issues  for  a  witness  cannot  be  brought  within  the 
pale  of  the  case  now  under  discussion.  I  beg  leave  to  remark,- 
that  even  after  the  challenge  to  produce  a  ca^e,  they  haA'e  not 
j)roduced  one  like  the  present.   Have  they  produced  a  case  fioiw- 
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the  Court  of  King*s  Bench,  from  the  common  pleas  or  Coim 
of  exchequer,  where  they  have  in  this  manrxcr  punished 
a  person  for  writing,  I  know  there  are  cases,  in  latter  days, 
\vhere  the  parties  have  applied  to  the  Court  of  King's  Bench, 
and  they  have  on  information  granted  a  postponemtnt  of  the' 
trial,  in  order  to  give  full  time  for  every  unfavorable  impres- 
sion to  wear  away,  and  that  each  party  might  come  before  an 
unprejudiced  tribunal. 

It  is  true  that  from  some  of  the  chancery  books  instances 
have  been  produced,  but  I  cannot  concede  that  even  these  ap- 
ply to' "Mr.  Passmore's  case.  Here  it  seems,  the  Court  were 
tied  down  hand  and  foot  to  the  answers  of  Thomas  Passmore, 
and  it  e-ems  also  that  all  he  swore  before  the  Judges  v/as  false  ; 
v.'hv  then,  sir,  according  to  the  chancery  books  he  might  be 
indicted  for  perjury — but  before  this  Court  the  gentlemen  telt 
ycu  that  they  had  no  authority  to  bring  such  an  indictment, 

Siippose  I  were  to  grant  that  Thomas  Passmore  perjured 
himself,  in  his  answers  to  the  interrogatories  :  they  ought  then 
to  have  acquitted  him  of  the  contempt,  and  to  have  proceeded 
against  him  for  perjury  ;  in  which  case  he  would  have  had  a 
full'  opportunity  of  defending  himself  before  a  jury  of  his^ 
country.  Would  not  this  have  been  more  congenial  with  the 
spirit  of  our  republican  institutions  ? 

But,  sir,  is  it  not  extraordinary  that  this  practice  of  punish- 
ing contempts  for  writing,  Avhich  has  not  been  pursued  in 
England  for  half  a  century,  should  be  planted  here  as  an  exotic 
■\vhen  it  has  ceased  to  flourish  in  Europe  ?  There  has  been 
but  one  instance  of  this  kind,  of  any  importance,  since  the  era  of 
our  revolution — but  one  case  subsequent  to  the  triumph  over 
British  tyranny  and  British  subjugation  ;  and  the  propriety  of 
this  decision  has  been  very  properly  disputed. 

If  such  is  the  melancholy  fact,  that  the  Court  have  the  power 
of  punishing  contempts  for  writing,  there  is  but  a  very  uncer- 
tain foundation  for  the  security  of  the  citizen.  The  gentleman 
has  produced  a  case  to  shew  that  the  Court  had  the  power  of 
compelling  a  person  to  enter  into  a  recognizance  to  maintain 
his  wife,  and  of  punishing  him  for  a  contempt  if  he  does  not  do 
it.  Even  though  they  have  produced  half  a  dozen  of  such  cases 
>vhere  persons  have  been  brought  before  the  Court  for  con- 
structive contempts,  yet  does  it  appear  that  they  have  produc- 
ed a  case  of  an  attachment  issuing  for  a  contempt  of  this  kind  ? 
— for  a  mere  act  of  posting  ?  not  a  publication  calculated  for 
■general  circulation.  Is  a  case  of  this  nature  to  be  found  in  all 
the  records  they  have  produced  ?  "  It  is  true,"  say  the  gentle- 
men, "  that  the  British  Courts  of  justice  deprived  us  of  our 
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I'ecords  ;  othenvise  instances  enough  might  be  she\m  ;'*  but 
fl-om  that  time  to  the  present,  it  is  a  little  singulpj"  that  no  par- 
rallel  case  can  be  found  ?  Sir,  if  they  had  such  authorities  to 
shew  from  any  of  the  late  British  books,  it  is  Avell  known  that 
they  could  not  be  received  as  law,  but  only  to  instruct. 

The  constitution  of  1776,  says  that  "  the  trial  by  jury  shall 
be  as  heretofore."  I  conceive  that  this  relates  to  the  substance 
of  the  trial  by  jury  ;  not  to  the  indefinite  forms  of  the  com- 
niop  law  ;  not  to  the  introduction  of  unwritten  and  undefined 
chancery  pov/ers,  but  to  the  recognition  of  this  inestimable 
privilege  as  a  safeguard  to  the  rights  of  the  citizen. 

I  still  say  that  no  case  similar  to  this  has  been  produced. 
I  believe  that  the  rule  of  proceeding  in  Courts  of  justice  has  . 
been  always  nearly  the  same  ;  and  yet  do  you  find  any  case 
like  this  on  the  records  of  the  Covirt  ?  Although  human  beings 
were  as  likely  to  be  clothed  with  the  imperfections  of  cur  na- 
ture then  as  they  now  are,  ytt  not  a  single  instance  of  the 
kind  is  to  be  found. 

The  honotirablc  counsel  has  adverted  to  some  remarks  Tnade 
by  me  in  the  House  of  Representatives  of  the  United  States. 
A  bill  was  before  Congress  for  the  protection  of  our  ports 
and  harbours.  It  contained  a  clause  that  if  a  sheriff,  marshal 
or  constable,  while  he  Avas  carrying  the  provisions  of  the  act 
into  effect,  was  killed  by  any  individual  he  should  be  punish- 
ed ^  but  there  was  some  difference  of  opinion  as  to  the  defini- 
tioA  of  the  crime.  Some  gentlemen  wislicd  it  to  be  con- 
sidered as  murder,  or  manslaughter,  as  the  case  might  be  ; 
others  wished  it  to  be  considered  as  murder  only  ;  I  could 
net  ■  conceive  how  the  same  fact  could  constitute  the  two 
crimes  of  murder  and  manslaughter,  and  I  contended  that  a 
man  who  in  opposition  to  the  law  kills  another,  is  guilty  of 
murder  and  not  of  manslaughter.  But  that  v/as  on  a  mere 
matter  of  distinction  in  the  law  ;  it  was  not  upon  the  jurisdic- 
tion or  the  mode  of  trial.  I  did  not  in  that  case,  nor  in  any 
other,  use  any  argument  calculated  to  impair  the  trial  by  jury  ; 
and  I  believe  vrhen  the  articles  of  impeachment  were  brought 
against  Mr, Chase,  I  voted o,§-o?/2.9/'  some;  and  those  that  I  voted 
for.  I  supported  upon  this  principle  alone,  that  the  accused  ought 
to  have  a  fair  and  impartial  hearing  before  the  jury,  both  us  Vi 
the  law  and  the  fact. 

The  case  of  the  CommGnv.-ealth  against  the  Deans  has  been 
cited.     Now   if  the  Court  had  attended  to  the  whole  of  this 
case,  and  I  believe  they  did  attend  to  all  they  heard,^ — bat  to       -^ 
speak   more  correctly,  if  the  whole  had  been  read,  I   believe  "'  * 
they  wottkl  have  disctvvered  that  ther.e  men  were  not  at  the*^~*'-^' 
time  entitled  to  trial  by  jury  upon  any  principle   v.-halcvcr. 
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They  had  of  their  OAvn  accord  relinquished  all  claim  to  a  trigit 
of  that  kind.  If  I  am  brought  up  to  Court  charged  with  a 
crime,  and  I  say  gui'ity,  the  presumption  is  that  an  indictment 
"vvill  be  found  against  me  and  judgment  pass.  Suppose  when 
this  happens  that  I  fly  the  state,  am  afterwards  apprehended 
and  my  identity  is  proved  : — Have  I  a  right  to  ask  for  another 
trial?  Am  I  entitled  to  it  ?  I  have  no  right- to  it  v/hatever, — 
find  so  indeed  did  the  Court  in  that  instance  state,  in  their  4iU 
reason  to  the  JLxecutiae   Council. 

"  Fourth  — We  conceive,  such  a  mode  of  attainder  compa- 
tible  v.'ith  the  letter  and  spirit  of  the  constitution  of  this  state, 
and  that  it  is  no  infringement  of  the  right  of  trial  by  jury  y 
for,  that  the  party  had  not  that  trial,  was  owing  to  himself  v 
he  Was  not  deprived  of  the  right.  As  well,  indeed,  might  an 
offender,  who  confessed  the  fact  in  Court,  by  pleading  guilty 
to  the  indictment,  after  sentence,  complain  that  he  had  not  %< 
trial  by  jury.  By  refusing  to  take  his  trial,  he  tacitly  seems- 
to  have  admitted  himself  guilty." 

I  v,  ill  put  the  case  in  a  fair  and  plain  point  of  view.  Sup- 
pose  an  indictment  is  found  against  me.  I  feel  confident  that 
there  is  evidence  to  establish  my  guilt.  I  fly,  as  I  b2lieve  that 
if  brought  to  trial,  for  want  of  counter  evkJence,  I  should  be 
convicted — It  would  naturally  be  inferred,  that  if  my  mind  was 
so  conscious  of  the  crime,  I  am  guilty.  Well,  but  being  as- 
sured of  evidence  in  my  favour  I  return  voluntarily  and  sur- 
render myself;  then  the  trial  by  jury  is  not  to  be  taken  away 
from  me.  But  if  I  fly  and  can  be  taken  only  byforccyl  tacitly 
consent  that  I  am  guilty. 

The  learned  counsel  divided  his  argument  into  two  points. 
Tlie  first  w'as,  whether  the  Courts  had  the  power  by  law  tof- 
punish  Thomas  Passmore  for  the  publication  of  the  8th  of 
ijeptember,  1802,  as  a  contempt  of  Court,  by  summary  process? 

Secondly.  Have  they  exercised  this  authority  in  a  way  that 
■was    unexceptionable,  or  in  a   cruel,   unjust  and  oppressive 

manner  ? 

v^  I  stated  when  I  first  spoke  on  this  occasion  that  it  was  ne- 
cessary the  paper  should  bear  on  the  face  of  it  a  reference 
to  a  cause  in  Court,  and  it  should  be  shown  that  this  cause  was 
pending  at  the  time.  But,  sir,  said  the  learned  counsel,  it  is 
not  necessary  that  the  suit  should  have  been  actually  pend- 
ing. It  is  sufficient  if  it  related  to  a  dispute  which  was  to  be 
brought  before  the  Court,  or  that  might  be  brought  before  it ; 
and  in  support  of  this  he  referred  to  the  case  6i  Tool  \%i 
Sachcvcraly   in  Pere    IViUiamsy  675. 
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I^Mr.  Rodney  went  into  a  critical  examination  of  the  case; 
but  as  our  notes  here  are  somewhat  imperfect,  Ave  rather 
choose  to  refer  the  reader  to  the  case  itself,  in  the  Appendix, 
page  24,  than  to  hazard  an  incorrect  expitssion  of  Mr.  Rod- 
ney's sentiments.  Vv"e  believe,  however,  that  he  argued  gene- 
rally  on  the  inconsistency  of  the  case  with  itself,  and  particu- 
larly on  the  circumstance  that  the  offer  w^as  to  any  person  \t1io 
•would  ieguHy  prove  the  marriage — that  no  witnesses  came  in, 
and  as  the  Court  declared  that  "  they  could  not  have  been 
competent  Avitnesses  even  if  they  had  come  in,"  no  injury 
coukl  have  accrued  to  the  cause. J 

But,  sir,  the  gentleman  tells  you  that  this  publication  of 
Pussmore  refers  to  the  cause  in  Court,  because  it  refers  to 
the  affidavit,  the  affidavit  refers  to  the  exceptions,  and  the  ex- 
ceptions refer  to  the  suit  itself.  I  cannot  subscribe  to  this^ 
mode  of  reasoning ;  it  is  too  remote  from  the  object  it  is 
intended  to  embrace  ;  it  reminds  me  of  the  house  that  Jack 
built ;  here  is  the  dog,  that  worried  the  cat,  that  killed  the 
rat,  that  eat  the  malt,  that  lay  in  the  house  that  Jack  built. 
'/'his  is  all  very  handsomely  jointed  and  dovetailed.  If  tliii 
paper  refers  to  the  affidavit,  the  afridavit  refers  to  the  excep- 
tions, and  the  exceptions  refer  to  the  suit  said  to  be  then 
pending.  And  notwithstanding  it  is  said  that  every  man  iu 
the  street,  who  runs  may  read  it,  and  that  Mr.  Kitchen  would 
have  known  that  it  referred  to  a  cause  in  Court,  yet  as  he 
has  not  sworn  or  even  intimated  that  he  did  know  it,  we  ought 
to  take  it  for  granted  that  he  would  not  have  known,  Avithout 
being  told,  that  it  related  to  a  cause  in  Court,  but  would  have 
considered  it  as  a  common  case  of  posting.  Had  not  Mr.  Bay- 
ard told  him,  he  never  would  have  known  what  it  meant. 

That  this  publication  was  calculated  to  insult  the  feelings  and 
wound  the  character  of  Mr.  Bayard,  in  a  most  extensive  man- 
ner, I  don't  deny.  I  will  not  dispute  about  mere  terms  nor 
quibble  upon  words.  But  while  we  are  viewing  the  cases  cited 
by  the  learned  counsel,  we  are  not  to  take  up  the  time  of  the 
Court  by  adverting  to  those  instances  where  attachments  have 
issued  for  the  non-payment  of  money  on  awards,  which  in  fact 
operate  in  the  nature  of  a  civil  process  ;  nor  shall  we  advert 
to  the  case  of  the  king  against  Beardmore,  who  was  an  officer 
of  the  Court,  and  consequently  bound  to  execute  its  decrees. 
However  the  learned  counsel,  has  relied  much  on  a  single  case, 
the  case  of  Osv/ald,  in  Dall.  Ke/iorta,  page  319,  which  really 
appears  to  have  som.e  application  to  the  case  of  Mr.  Passmore. 
But  it  is  to  be  recollected  that  in  the  case  of  Osv/ald  it  was  fuliy 
■  established  not  only  that  there  was  an  action  depending  in 
which  he  was  a  party  at  the  time  he  published  the  libel,  but 
that  the  libel  cltarly  and  expressly  referred  to  that  suit.    Upon 
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this  principle  the  Court   may  liave  been   -warranted  in  their 
proceeding.     I  Avill  read  a  part  of  the  opinion  of  the  Court. 

"  If,  then,  the  Hberty  of  the  press  is  regulated  by  any  just 
principle,  there  can  be  little  doubt,  that  he,  who  attempts  to 
ruise  a  prejudice  againiit  his  antagonist,  in  the  minds  ofthoso 
that  must  ultimately  determine  the  dispute  between  them  ; 
who,  for  that  purpose,  represents  himself  as  a  persecuted 
roan,  and  asserts  that  his  judges  are  influenced  by  passion 
and  prejudice,— wilfully  seeks  to  corrupt  the  source,  and  to 
dishonor  the  administration  of  justice." 

Now  to  what  does  the  chief  justice  refer  ?  Does  he  not  im- 
mediately refer  to  the  case  before  him — to  a  cause  then  actu- 
ally dependinp;,  and  of  which  circumstance  there  was.  no  ques- 
tion whatever  ?  This  then  is  the  dispute  to  which  he  refers, 
and  it  will  operate  in  favour  of  my  construction  ;  because  it 
goes  to  prove  that  if  there  was  a  cause  actually  depending, 
and  that  the  publication  was  calculated  to  enlist  the  witnesses 
or  the  people  in  his  favour,  it  was  an  attempt  to  corrupt  the 
Sjource  of  justice  ;  and  as  such  it  ought  to  be  punished.  Here 
it  was  fully  proved  that  the  action  was  depending  and  that  the 
publication  referred  to  it.  But  that  is  not  proved  by  the  wit- 
nesses in  the  case  of  Passmore,  and  therefore  it  does  not  shake 
the  ground  of  my  proposition  in  the  least  degree. 

To  prove  that  the  exceptions  were  filed  in  time  the  learned 
counsel  has  referred  us  to  documents.  But  if  they  were  in 
time,  as  I  stated  before,  it  has  not  been  proved  that  Thomas 
Passmore  knew  this  fact  and  that  in  consequence  of  it  the 
action  was  still  depending.  I  shall  not  take  up  the  time  of 
the  Court  with  a  repetition  of  argument  to  shew  that  in  this 
cas«  there  v/as  a  proper  remedy  ;  but  I  will  only  say  that  if 
Thomas  Passmore  knew  this  fact  he  should  have  been  punish- 
ed, and  can  yet  be  punished  for  it,  by  an  indictment ; — The 
constitution  is  explicit  en  thi-i  point,  that  in  cases  which 
can  be  proceeded  against  by  indictment  the  party  is  entitled 
to  a  trial  by  jury. 

The  learned  counsel  has  zealously  endeavoured  to  shew 
the  very  beneficial  effects  of  attachments  in  some  instances. 
But  as  to  his  case  of  the  Will,  where  a  man  who  is  disposed  to 
be  fraudulent  may  run  ofF,  and  deprive  the  heirs  of  their  mo- 
ney. Why,  I  apprehend,  sir,  that  he  may  nm  oif  whether 
this  process  of  attachment  is  in  being  or  not.  As  scon  as  my 
head's  cold  he  may  run  off,  and  I  do  not  know  how  the  at- 
tachment can  reach  him  after  he  has  made  his  escape.  But  if 
he  has  not  ran  ou,  st-curity  for  the  faithful  performance  of  his 
trust  may  be  had  by  other  process  than  that  of  attachment.  . 
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Altliough  the  learned  counsel  has  produced  some  strong 
cases  in  vvhich  the  process  of  attachment  was  of  service,  yet  I 
do  not  see  that  even  allowing  those  to  be  taken  as  precedent* 
the  benefit  could  equal  the  injury  to  the  rights  of  the  citizen, 
evidently  resulting  from  the  practice  now  contended  for.  It 
appears  the  gentlemen  have  gone  further,  and  contended,  that 
«y.en  though  there  is  no  suit  depending,  and  a  man  writes  any- 
thing reflecting  on  the  court,  it  is  a  contempt ;  as  is  laifl  down 
in  Strange  and  in  Pere  Williams.  I  do  not  see  why  the  judges 
should  be  clothed  with  this  inviolability,  any  more  than  the  ser 
nate,  the  house  of  representatives,  the^overnor,  or  the  presi- 
tlent  of  the  United  States.  I  hope  the  gentlemen  do  not  mean 
to  extend  their  arguments  in  this  way,  that  you  may  be  brought 
tip  by  tliis  summary  mode  of  proceeding,  for  every  expressioa 
you  make  relative  to  the  judges  or  the  party. 

According  to  the  gentleman's  doctrine,  even  innocence  is  no 
shield  for  a  man's  liberty.  By  innocence  here,  I  mean  truth. 
A'  man  may  find  himself  aggrieved  in  an  outrageous  manner, 
by  a  man  with  whom  he  has  a  controversy  at  lav/ — he  publishes 
something  relative  to  the  character  of  his  adversary,  and  if 
brought  before  the  judges  he  could  be  fined  and  imprisoned 
tven  though  his  assertions  were  true.  I  really  thought  the  ar- 
gument on  this  point  was  of  an  elastic  nature,  as  well  from  th^ 
reasoning  as  from  the  authorities  adduced.  I  need  not  under- 
take to  shew  that  almost  all  the  British  doctrines  vvhich  have 
Ijeen  furnished  are  either  ancient  in  themselves,  or  founded 
upon  remote  precedents  in  the  common  law.  To  form  ai|i 
opinion  of  the  rigour  of  some  parts  of  this  law,  I  need  not  apr 
peal  to  barbarous  times,  to  the  sanguinary  and  corrupt  ages  of 
the  old  common  law  ;  but  I  can  prove  that  even  now  in  Eng- 
land, according  to  the  common  law,  if  a  man  strikes  another 
in  the  presence  of  the  court,  he  is  to  lose  the  offending  limb- 

The  learned  counsel  has  cited  a  passage  from  Shakespeare 
to  shew  the  puiity  of  the  administration  of  justice  in  Great- 
Britain.  In  that  case  he  tells  the  prince,  "  I  represented  youp 
father,  sir — I  was  the  image  of  his  power — you  struck  me  oa 
the  bench  of  justice,  and  as  an  offender  to  the  king  I  commit- 
ted you."  Would  not  the  same  judge  have  punished  any^ 
Other  offender  in  the  same  way  ? 

Now  I  can  make  use  of  one  observation  here  that  the  coun* 
sel  have  not  shewn  us,  in  the  books,  where  this  practice  is  re- 
cognized. Mr.  Tucker  is  silent  on  the  subject,  from  which  X 
might  draw  an  inference  that  it  did  not  exist,  although  I  think 
that  this  is  an  incorrect  and  vague  mode  of  reasoning.  But  I 
don't  think  that  Mr.  Tucker  would  have  passed  this  circum- 
stance over  in  siknce,  if  he  had  knowa  thai  U  h«^d  ever  exist- 
>     '  0    3 
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cd.  Judge  Blackstone  has  not  taken  any  notice  of  such  prac- 
tice. But  the  reason  for  punishing  this  crime,  it  seems,  was 
because  the  court  represented  a  relique  of  royality  ;  and  that 
we  are  told  is  the  reason  why  the  chief  justice  proceeded  to 
punish  the  prince  of  Wales. 

The  learned  counsel  have  endeavored  to  shew  that  this  sum- 
mary power  was  authorized  by  Common  law  and  for  this  pur- 
pose 2jitk.  469,  has  been  referred  to.  [_See  Afifiendix^  note  G. 
p.  7.]  To  this  case  I  replied  and  I  i bought  conclusively  ;  but 
it  has  been  reiterated  and  enforced  with  great  ingenuity.  I 
will  not  however  say  any  thing  in  rejoinder.  I  merely  state 
that  the  arguments  of  the  gentlemen  have  not  changed  my 
opinion,  I  will  recur  to  the  case  of  the  king  against  Beard- 
more.    2d  Burroms  792.  ^See  Jp/iendix,  note  K.  p*   14.] 

This  was  produced,  as  I  understand,  to  establish  two  points 
— first  to  shew  the  right  of  punisiiing  contempts  by  summary 
process  ;  second,  to  shew  the  nature  of  the  contempts  punished, 
in  this  way., 

1  may  make  a  remark  relative  to  this  case,  that  if  we  were 
compelled  to  follow  the  precedent,  and  if  the  doctrine  of  at-» 
tachment  for  contempts,  amounts  to  one  half  the  extent  that  is 
claimed  in  this  instance,  v/e  should  indeed  be  lamentably  situ- 
ated. But  if  we  /lad  pillories  and  whipping-posts,  in  this^ 
country,  which  we  have  not,  owing  to  the  humanity  of  our 
laws,,  the  case  could  scarcely  have  received  such  a  decision 
here  as  Mansfield  gave  it  in  England.  This  case  wss  certainly 
very  hard.  The  man  swears  that  he  had  executed  the  sentence 
of  the  court,  according  to  the  usual  manner,  and,  that  he  be- 
lieved it  to  be  a  full  execution  of  the  rule  ;  but,  notwithstand- 
ing, this,  the  court  of  king's  bench  say,  you  have  not  cited 
any  instances  of  this  being  the  usual  manner.  But  let  me 
strengthen  my  argument  by  attempting  to  shew  how  they  con-, 
ceived  themselves  justified  in  executing  ether  sentences.  Mr. 
Howard  among  other  things  mentions  the  practice  of  burning 
in  the  hand  with  a  red  hot  iron.  He  states  that  it  is  constantly 
end  notoriously  done  with  the  knowledge  of  the  judges  and  in 
the  face  of  the  court  with  a  cold  iron,  and  I  believe  vhis  has 
been  the  practice  until  within  the  last  eight  or  ten  years.  lii 
cases  of  manslaughter,  larceny,  even  in  the  presence  of  the 
court,  it  was  the  practice  merely  to  clap  a  cold  iron  on  the 
offender's  hand.  Let  me  ask,  if  the  rule  of  executing  sentence 
is  to  be  strictly  pursued,  the  sheriff  is  justified  in  executing 
the  sentence  in  this  manner  ?  Yet  it  seems  that  swearing  ht; 
had  executed  the  sentence  in  the  usual  manner,  could  not  give 
satisfaction  with  respect  to  the  officer  who  put  the  man  in 
the  pillory  ;  for,  lord  Mansfield  says;.why  did  not  you  state  the 
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*;vses  in  •(\'hich  sentences  had  been  executed  In  this  way  ?— 
«'  the  ofTendir  was  no  more  in^the  pillory  than  the  footman  who 
stood  by  him." 

I  will  now  take  up  this  case  in  the  strongest  point  of  view,  aS 
compared  with  that  of  Thomas  Passmore,  with  the  arguments 
of  the  gentlemen  on  it.  They  have  attempted  to  prove  that 
Mr.  Passmore  knew  there  was  a  cause  pending  at  the  time  hfe 
swore  to  those  answers  to  the  interrogatories.  If  he  knew  of 
the  suit  being  in  court,  must  he  not  have  sworn  in  the  face  of 
the  fact.  If  so,  could  they  not  have  proved  his  knowledge  of 
the  fact  and  maintained  an  indictment  for  perjury  ?  But  here 
they  say  he  does  not  swear  as  to  the  fact,  he  swears  as  to  his 
belief  of  a  point  of  law.  But  I  contend  that  the  interrogatory 
related  to  a  matter  oi  fact.  He  was  to  say  whether  or  not  the 
suit  was  depending  at  the  time  ;  and  he  answers  according  to 
the  best  of  his  judgment  and  belief  that  there  was  no  cause 
pending.  Whether  the  action  was  depending  or  not  was  a  fact 
Which  could  be  clearly  ascertained. - 

Mr.  Justice  Forster,  and  Mr.  Justice'  Wiltnot,  concurred  iYi 
the  opinion  of  lord  Mansfield.  [Here  Mr.  Rodney  referred  to 
their  opinion — see  appendix,  page  17.]  I  read  this  to  shew, 
that  at  this  time  Mr.  I3eardmore  was  obliged  to  answer  to  intef- 
rogatories,  and  that  this  was  the  practice  at  that  day.  I  ad- 
vert to  this  particular  fact,  to  shew,  that  in  the  32d  year  of 
George  the  second,  I  believe  about  thirty  years  before  the  time 
of  lord  Earlsfort — howeve-r  in  the  32d  year  of  George  the  se- 
cond, it  was  considered  not  to  be  the  privilege  of  the  accusetl 
to  ask  for  interrogatories  ;  but  that  he  was  bound,  according  to 
the  rules  of  the  court,  to  answer  them.  We  therefore  find 
that  the  cases  before  lord  Earlsfort,  as  reported  in  Vernon  an"d 
Scriven,  will  not  bear  the  gentleman  out  with  his  doctrine. 

It  would  seem  from  the  reasoning  of  the  opposite  counsel, 
that  a  person  cannot  be  indicted  for  perjury,  when  he  swears  to 
the  best  of  his  belief ;  nor  would  his  swearing  positively  to  a 
single  fact  let  him  purge  the  contempt,  although  he  might  be 
indicted  for  the  perjury.  I  think  that  1st  Strange,  page  185, 
is  one  of  the  cases  which  was  relied  on  by  lord  Earlsfort.  That 
■case  does  not  apply.  This  is  plain  upon  the  very  face  of  it,  as 
there  was  no  rule  to  shew  cause  and  consequently  no  interroga- 
tories.    The  n,ext  case'  is,   Is;  Strange.,  page  444. 

Domirius  Rex  versus  Barber.  The  defendant  had  "  present- 
ed a  petition  to  the  common  council  of  London,  reflecting  upon 
one  of  the  alderman,  and  used  contemptuous  words  of  this{ 
court  at  the  same  time.  For  the  petition  the  court  granted  an 
information  against  him  and  those  who  signed  it  j  and  for  tlte 
contempt  aa  attagbment.^  -^--iv  . 
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Here  it  will  appear  that  the  court  did  not  grant  an  attach- 
ment for  the  writing.  For  that  they  granted  an  information. 
This  is  also  a  case  cited  to  shew  that  the  interrogatories  are 
the  privilege  of  the  accused.     Let  us  see  what  it  proves. 

"  The  prosecutor,  in  his  interrogatories,  asks  him  if  he  did 

not  present  the  petition  and  use  such  and  such  words.     And 

now  the  defendant  moved  that  the  interrogatory,  as  to  present- 

■ing,  might  be  struck  out,  because  it  is  making  him  accuse  him- 

ISelf  of  that  which  will  convict  him  of  the  libel."    lit  jier  curiam. 

He  is  not  obliged  to  answer  it  ;  you  may  ask  him,  whether, 

,>vhen  the  petition  was  presented,  he  did  not  say  so  and  so  ; 

therefore  let  that  part  of  the  interrogatory  be  struck  out." — 

.Surely,  sir,  I  am  correct  in  what  I  contend  for  as  to  this  part 

of  the  argument.     Here,  sir,  for  the  petition  an  information 

was  granted,  and  for  the  contempt  an  attachment.     Thomas 

Passmore's  libel  on  Mr.  Bayard   was  all  his  crime,  and  that 

should  have  been  proceeded  against  by  indictment.     He  had 

not  used  any  contemptuous  words  against  the  court,  to  subject 

him  to  an  attachment. 

With  respect  to  answering  the  interrogatories,  this  case 
clearly  shews,  that  a  party  is  not  bound  to  ansAver  an  interro- 
gatory that  may  convict  him  of  another  offence  ;  and  this  Sir 
■  John  Strange  confirms,  Avhen  he  says,  "  N.  B.  I  drew  them'* 
(the  interrogatories)  "  up  as  the  court  now  settled  them,  but 
that  question  was  put  in  after  they  went  from  me,  tiiough  I 
cautioned  the  attorney  against  it." 

But  it  seems  that  in  5d  Burrows,  there  is  a  case  which  is 
much  relied  on  by  the  counsel  for  the  respondents  ;  let  us  pro- 
ceed to  examine  it. 

The  court  will  please  to  recollect,  that  there  is  a  difference 
'between  an  attachment  for  a  criminal  offence,  and  an  attach- 
ment for  a  civil  proceeding.  Judge  Blackstone  takes  the  partic- 
ular distinction,  "those  committed  by  parties  to  a  suit  or  pro- 
ceedings before  the  court,  or  by  disobedience  to  any  rule  or 
order,"  Sec.  \^See  A/iJiendix,  page  4.]  Here  then  is  a  distinc- 
tion between  attachments  of  a  criminal  nature,  and  those  in  civil 
cases,  although  they  are  both  carried  on  in  the  name  of  the 
Icing.  Now  let  us  look  at  this  case  of  the  Kiy^g  versus  Wheeler, 
Here  two  parties  entered  mto  a  rule  of  reference,  and  by  that 
rule  it  was  agreed  that  neither  party  should  file  any  bill  in 
chancery.  Notwithstanding  this  agreement,  the  defendant 
iBew  into  the  face  of  a  rule  of  reference,  and  filed  a  bill.  Now 
does  not  judge  Blackstone  say,  that  for  violating  a  rule  of  re- 
|"erence,  or  for  violating  any  other  rule,  these  attachments  are 
to  be  considered  as  of  a  civil  nature.    Why  what  do  they  do  ? 
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The)'  rnake  him  pay  all  the  costs  in  the  Court  of  char.cery, 
But  this  was  not  throwing  money  into  the  hands  of  his  anta- 
gonist, nor  will  it  appear,  as  the  gentleman  says,  that  repara- 
tion to  the  injured  individual  is  a  primary  consideration,  with 
the  Court,  in  a  criminal  case.  Will  the  learned  counsel  say, 
that  the  fine  of  fifty  dollars  goes  into  the  purse  of  Mr.  Bayard  ? 
No,  sir,  there  is  no  money  put  into  his  pocket  by  it ;  it  goes 
into  the  coffers  of  the  State,  unless  the  Covcrnor  pleases  to 
remit  it.  Now  let  us  see  what  this  case  presents.  [Here  Mr. 
Rodney  read  the  case  as  in  Appendix,  page  20  ;  commenting 
on  several  parts  of  it.  He  requested  the  Senate  to  view  the 
course  of  proceeding,  at  that  day  in  the  Court  of  King's  bench, 
as  to  the  filing  of  interrogatories.  That  although  the  Court 
had  waved  giving  judgment,  by  consent,  yet  if  this  was  a  civil 
case,  which  he  conceived  it  to  be,  the  Court  could  not  have 
punished  the  party  by  imprisonment;  that  it  fell  within  the 
class  of  civil  cases  laid  down  by  Mr.  Biuckstone,  which  though 
carried  on  in  the  name  of  the  king,  yet  are  for  the  interest  of 
the  party  injured.  That  it  was  certainly  not  such  a  precedent 
as  could  justify  the  conduct  of  the  Judges  in  the  case  of  Tho- 
mas Passmore.] 

To  shew  that  the  practice  of  punishing  contempts  by  attach- 
ment was  very  early  adopted  in  this  country,  the  leai'ned  coun- 
sel has  cited  the  acts  of  assembly,  1st  vol.  171,  [179.  See  Afi- 
pendix^jiages  45  and  46.]  And  even  this,  sir,  affords  a  volume 
of  explanation  on  the  doctrine  of  altacliment.  Here  we  find 
that  it  is  under  the  general  provisions  of  the  act  they  are  to 
exercise  this  power.  They  are  to  have  all  the  jurisdictions 
and  powers  of  the  Courts  of  King's  Bench,  common  pleas  and 
exchequer,  at  Westminster.  But  I  believe,  sir,  it  Mill  be  found 
that  the  Judges  of  the  Supreme  Court  of  this  commonwealth 
tlo  not  possess  the  power  of  cutting  off  the  arm,  although  it 
is  a  power  of  the  Court  of  King's  Bench.  The  gentlemen 
certainly  do  not  contend  for  this  power.  They  merely  contend 
for  the  power  as  it  has  been  usually  exercised  prior  to  the  con- 
stitutions of  1776  and  1790.  But,  sir,  have  they  shewn  us 
any  instances  where  the  Judges  have  used  this  power  of  at- 
tachment ?  Sir,  I  am  not  speaking  of  attachment  against  wit- 
nesses or  others,  which  is  merely  a  civil  process,  and  used  in 
a  variety  of  cases.  I  don't  Avish  to  lead  away  your  senses  to 
subjects  which  are  totally  inapplicable.  But  have  they  pro- 
duced a  case  of  attachment  from  the  first  settlement  of  the 
country  until  the  case  of  Eleazer  Oswald.  I  believe  if  there 
had  been  any,  such  is  the  diligence  of  the  honourable  counsel 
that  I  am  sure  they  would  have  found  them. 

Those  laws  that  have  slept  so  long,  which  have  neither  been 
recognized  by  the  constitutiou  nor  revived  by  positive  acts  of 
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USEembly  may  be  considered  obsolete.  Well,  sir,  tlils  prao 
tice  has  never  been  revivecL  It  finds  no  place  on  our  records. 
And  shall  we  at  this  lime  of  day  awake  a  sleeping  lion  ?  Shall 
■we  consider  it  as  an  usual  practice,  when  it  never  came  into 
use  until  the  time  that  Mr.  Osv/ald  was  fined  and  imprisonedr 

By  the  act  of  2Sth  January,  ir?/,  ]^For  first  fiart  of  this  attj 
»ee  Ap/iendix^  page  38.]  it  is  provided  that  all  the  acts,  &g, 
that  were  in  force  on  the  14th  IVIay,  1776,  shall  be  binding  on 
the  inhabitants,  that  the  Courts  shall  be  open,  and  all  officers 
of  Courts  shall  exercise  the  saine  powers  as  formerly.  Now, 
sir,  I  have  no  objection  to  this  act,  particularly  ;  but  it  is  sub- 
ject to  one  consideration.  My  only  question  to  tHe  gentlemen 
is,  have  you  shewn  that  the  law  which  you  contend  for  was  in 
force  at  the  date  of  this  act  ?  if  you  have  not  shewn  this,  you 
certainly  have  not  derived  the  power  from  any  subsequent 
act. 

Another  act  which  has  been  very  much  relied  on,  is  the  act 
of  1799,  since  the  adoption  of  the  present  constitution.  Sect. 
3.  declares,  "  That  every  day  of  the  said  circuit  Courts  shall 
be  good  return  days  of  process  for  summoning  and  obliging 
witnesses  to  appear  and  give  testimony  in  said  Court,  and  sum- 
moning and  enforcing  the  appearance  of  jurors  to  try  issues 
therein,  punishing  contempts  by  attachments,  and  such  other 
writs  and  process,  as  the  said  justices  shall  deem  necessary 
for  the  advancement  of  justice,  to  be  made  returnable  in  the 
said  circuit  Courts." 

New  here  wc  are  told  by  the  counsel  for  the  defendants,  that 
this  embraces  all  the  powers  generally  exercised  by  the  Courts 
and  that  the  power  of  punishing  contempts  by  attachment  is 
here  spoken  of  as  a  known  and  acknowledged  power.  I  can- 
not, for  my  part,  see  where  it  is  known  and  acknowledged. 
Prior  to  the  constitution  of  1790  there  were  only  the  two  cases 
of  Oswald  and  Brown.  These  are  the  tv/o  solilary  instances  ; 
and  it  is  remarkable  that  Mr.  Brov/n,  the  very  man  who  was 
the  prosc;cutor  of  Tvlr,  Eleazer  Osv/ald,  was,  for  the  very  same 
kind  of  oJence,  brought  before  the  Court.  These,  I  say,  sir, 
are  the  only  two  instances  before  the  constitution  of  !  790,  and 
we  shall  see  whether  that  very  constitution  did  not  take  away 
the  exercise  of  this  power  in  the  Courts. 

But,  sir,  let  mc  first  take  a  view  of  one  of  the  learned  gen- 
tleman's observations.  He  was  obliged  to  concede  that  evi- 
dence of  a  man's  swearing  to  his  belief  of  zi  fact  that  he  knew 
to  be  untrue,  would  support  an  indictment  for  perjury,  I  say, 
that  Thomas  Passmore  did  swear  according  to  his  belief,  as  to 
9.fact^  and  that  according  to  the  gentleman's  acknowledgment 


1 


[     483     ] 

he  might  have  been  indicted  for  it.  The  learned  gentlemaa 
.:vys,  that  it  was  not  to  a  matter  of  fact,  but  to  a  question 
of  law.  But  I  am  of  a  different  opinion.  I  never  yet  knew 
any  man  called  upon  to  swear  to  a  point  cf  law,  Mr.  Bay- 
ard there  swears  that  the  suit  is  still  pending,  ami  the  learned 
gentleman  says  that  this  is  a  mere  question  of  law.  They 
do  not  prevent  IMr.  Bayard  from  swearing  to  a  question  of 
law,  although  they  do  Mr.  Passmore.  \\  hen  I  turn  to  the  in- 
terrogatories, I  find,  unfortunately  for  the  gentleman's  ar- 
gument, that  the  question  is  so  worded  in  the  very  iirst  one, 
that  it  imperiously  implicates  a  matter  of  fact.  "  Was  there 
an  action  depending,"  &c.  I'Scc  introduction^  pc.r^e  15.]  I 
think,  sir,  I  have  the  opinion  of  my  learned  friend  as  to  its 
being  a  matter  of  fiict.  The  question  embraces  this  particular- 
point,  was  the  action  depending  or  not,  and  it  appears  to  be 
a  thing  known  to  the  gentleman  as  a  fact ;  and  they  wished 
Thomas  Passmore  to  be  acquainted  with  that  fact,  in  order 
to  establish  the  guilt. 

Was  it  a  matter  cij'act  yesterday,  and  a  matter  of  tatv  to- 
day ?  Was  it  like  the  pendulum  of  a  clock  moving  from  cn» 
&ide  to  the  other  ?  It  is  impossible  to  change  its  texture  with 
every  instant.  It  Avas  a  question  of  fact  too  whether  Mr. 
Haslet  was  authorized  in  the  agreement  to  enter  into  this, 
business  aa  the  umpire.  It  was  a  question  of  fact,  also, 
whether— 

Mr.  DALLAS.  The  learned  connsel  has  so  mistaken  m5r 
Tneaning,  that  I  beg  leave  to  explain.  I  never  said — I  neve? 
doubted  that  there  was  an  action  depending ;  but  I  have  al- 
ways said  that  the  operation  of  the  judgment  was  a  questioui 
of  law.  The  question  I  put  there,  sir,  was  a  direct  one, 
«•'  was  there  an  action  then  depending  I"  The  answer  he  haa 
given  is  an  evasion. 

Mr.  RODNEY.  The  qiiestlon  contains  two  matters  o? 
fact.  The  first  is,  Avag  there  an  action  depending.  The  se-. 
cond,  when  was  it  instituted  ?  Let  us  see  his  answer.  [  1  an- 
eiver  ;  for  •which  see  introduction^  pcLge  \&  of  this  book.']  His 
answers  are  sufficient  to  incur  the  penalty  of  the  crime  of  per- 
jury agreeably  to  the  book,  if  he  answers  to  matter  of  fact». 
to  the  best  of  his  belief.  But,  sir,  he  not  only  swears  to  the, 
best  of  his  belief,^  but  he  goes  on  and  gives  the  reasons  for  his= 
belief.  If  I  swear  positively,  in  contradiction  to  the  charge^ 
this  would  stop  the  proceedings  for  contempt  and  expose  mc, 
to  a  prosecution  for  perjury  ;  but  if  I  give  false  reasons  for 
false  swearing,  I  presume  it  is  much  worse,  and  it  is  an  ag^- 
gKavation  of  the  perjury. 
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Let  us  see  tljen  how  he  does  swear.  [Beads  ansrjsra  to  in- 
terrogatory.— See  ijitrodiiction.)  fiagcs  16,  17.]  But,  say  the 
gentlemen,  there  was  an  action  pending ;  his  reasons  are 
equally  as  fwtlse  as  his  assertion,  that  no  suit  is  in  Court.  Wt  11, 
then,  take  your  remedy.  Indict  him  for  perjury.  Well,  but 
say  the  gentlemen,  these  answers  are  evasive,  they  do  not  go 
to  the  point.  He  must  acknowledge  or  deny  the  facts.  Wliat 
are  the  facts  ?  The  fiublicadon  of  the  paper ^  and  that  an  action 
'Was  depending.  The  fabric  stands  on  these  two  pillars,  re- 
move one  of  them  and  the  whole  falls  to  the  ground.  Agree- 
ably to  the  doctrine  laid  down  in  Dallas'  Reports,  the  oath  of 
the  accused  in  denial  of  the  fact  is  better  than  the  testin  ony 
of  a  thousand  witnesses.  Now  at  this  rate,  if  he  swears  posi- 
tively that  no  action  is  pending,  and  even  though  he  were  igno- 
rant, couldn't  they  indict  him  for  perjury  ?  But  I  ask  whether 
an  ignorant  man  could  be  found  guilty  in  such  a  case  ?  I  will 
put  the  cise  stronger.  Suppose  a  robber  breaks  into  a  house, 
and  the  man  of  the  house  in  defending  his  property  murders 
one  of  hs  own  domestics,  one  of  his  own  children,  or  even 
his  own  wife  ;  why  his  ignorance  of  the  fact  excuses  him.  A 
man  is  to  be  excused  for  ignorance  of  the  fact  in  cases  lil:e 
these.  Nov/  suppose  Thomas  Passmore  was  ignorant  of  the 
fact,  can  it  be  said  that  he  was  guilty  of  a  contempt  when  he 
put  up  the  paper  ?  (Jlertainly  not  for  the  contempt  was  igno- 
i-antly  committed.  It  would  indeed  be  indulging  a  latitude  for 
contempts  which  would  render  every  man  insecure.  But  tak- 
ing it  for  granted  that  he  published  a  paper  referring  to  a  suit 
which  he  beheved  to  be  at  an  end,  but  which  w  as  not  at  an 
e;nd, — will  this  Court  say  that  for  this  he  is  guilty  of  a  con- 
tempt and  criminally  answerable  ? 

Adjourned, 

SAME  DAY,  P.  M. 

Mr.  Rodney — in  conclusion. 

Mr.  Speaker  and  Gentlemen  of  th?  SenatCy 

1  shall  be  very  brief,  Mr.  Speaker,  in  the  observation?  thaj 
1  shall  make  ;  and  I  have  to  request  of  this  honorable  ('owrt, 
that  if  in  any  of  the  remarks  I  have  made  as  to  the  evidence, 
or  the  authorities,  they  should  doubt  my  correctness,  they 
will  examine  for  themselves  with  a  scrutinizing  eye  ;  and  I  beg 
the  Senate  not  to  pay  any  further  attention  to  them,  than  so 
far  as  they  find  them  supported  upon  clear  and  unquestionable 
ground.  If  I  am  incorrect  from  any  inferences  I  have  drawn, 
I  hope  they  will  decide,  as  I  am  sure  they  will,  perfectly 
UDbiassed.  I  shall  be  very  brief,  for  this  particular  reason, 
that  this  Court  must  feel  fatigued  with  the  length  of  the  ar- 
gvitnents,  and  the  number  of  cases  which  have  beeu  cited. 
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I  am  confident  that  they  have  paid  so  much  attention  to  the 
Avhole  subject,  that  they  are  at  this  time  us  competent  to  de- 
cide as  they  would  be  by  ar»y  additional  observations  I  could 
now  make. 

I  was,  this  morning,  commenting  on  the  answers  of  Mr. 
Passmore  to  the  interrogatories.  Much  has  been  said  as  the 
insufficiency  of  those  answers  to  purge  the  contempt.  I 
shall  only  noAV  remark,  that  I  agree  perfectly  with  Mr.  Lewis, 
on  this  subject,  that  the  answer  to  those  interrogatories  went 
to  purge  the  contempt,  because,  according  to  Thomas  Pass- 
more's  belief,  they  were  full  as  to  the  material  facts  charged ; 
and  whether  he  testified  truly  or  not  could  only  be  inquired 
into  in  a  prosecution  for  perjury. 

With  these  observations  I  come  to  consider  the  constitu- 
tional part ;  and  I  must  observe,  that  notwithstanding  I  re- 
spect many  of  the  authorities  that  have  been  cited  by  the 
leai'ned  counsel,  they  may  be  considered  as  a  dark  lanthroii 
when  compared  with  the  bright  lamp  of  the  constitution. 
The  counsel  for  the  respondents  have  adverted  to  the  9th  sec- 
tion of  the  bill  of  rights.  They  say,  that  in  that  section  a 
distinction  is  taken  between  criminal  firosccutions^  v/here  the 
accused  hath  a  right  to  be  heai'd  by  counsel  and  to  have  wit- 
nesses in  his  behalf,  8cc.  and  those  cases  where,  in  /irosecu- 
tions  by  indictment  or  informatio7iy  a  speedy  public  trial  by  jury 
must  be  had. 

The  constitution,  section  9,  reads  in  this  wa^.  \,See  lasi 
page  Aliliendix r^ 

Well,  sir,  I  agree  that  the  distinction  here  taken  by  the 
gentleman  is  correct.  But  what  does  the  next  article  say  ? 
According  to  my  opinion,  this  article  is  as  luminous  as  a  sun- 
beam itself.  It  is  the  same,  I  think,  verbatim  et  literatum^  a» 
that  contained  in  the  constitution  of  Delaware. 

"Sect.  X.  That  no  person  shall,  for  any  indictable  offence,  be  proceedr 
ed  against  criminnally  by  information,  except  in  cases  arising  in  the  land  or 
naval  forces,  or  in  the  militia  when  in  actual  service  in  time  of  war  or  public 
danger,  or,  by  leave  of  the  court,  for  oppression  and  misdemeanor  in  office. 
No  person  shall,  for  the  same  offence,  be  twice  put  in  jeopardy  of  life  or 
limb  ;  nor  shall  any  man's  property  be  taken  or  applied  to  public  use  with- 
out the  consent  of  his  Representatives,  and  without  just  compensation  be- 
ing made." 

Now  let  me  ask  whether  this  publication  was  or  was  not  an 
indictable  offence  ?  if  it  was  an  indictable  offence,  it  ought  to 
have  been  proceeded  against  by  indictment  only  ;  although  you 
say  it  may  .be  proceeded  against  by  inforin?itionj  n&y,  by   ^i^ 
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tachment  itself,  yet  if  it  is  an  indictable  offence  it  must  be 
proceeded  against  by  indictment ;  for  the  constitution  says, 
you  shall  not  proceed  by  information  where  an  indictment  will 
lay.  But,  says  my  learned  friend,  did  you  ever  hear  of  a  con- 
tempt being  punished  by  indictment  ? 

But  if  every  thing  that  enters  into  the  constitution  of  the 
offence  is  to  be  taken  into  view,  and  the  constitution  of  Penn- 
sylvania says  that  no  person  for  an  indictable  ofl'tnce  sliall  be 
proceeded  against  criminally  by  information,  you  cannot  pro- 
ceed against  this  offence  in  any  other  way  than  by  indictment. 
You  cannot  expound  the  constitution  in  any  other  way.  It 
would  puzzle  the  sylph  who  used  to  solve  the  riddles  of  Oedi- 
pus to  do  this.  If  my  arguments  do  not  convince  this  honora- 
ble Senate  that  I  am  right,  in  this  particular,  I  beg  them  to 
read  attentively  for  themselves,  and  I  am  sure  they  will  th.en 
find  me  correct. 

The  gentleman  gave  ti  definition  of  an  indictment  and  I 
gave  the  same,  by  implication.  It  is  a  paper  drawn  up  by 
the  attorney-general  ar.d  presented  to  the  grand  jury.  If  pro- 
perly supported  before  them,  a  bill  is  found,  it  is  presented 
to  the  Court,  and  then  comiCS  before  a  petit  jury  for  their  final 
decision  ;  but  the  framers  of  the  constitution  used  it  on  a 
larger  scale  ^hen  they  directed  that  all  indictable  offences 
should  be  proceeded  against  in  no  other  way.  Now,  did  any 
man  ever  hear  of  the  attorney-general  drawing  up  an  indict- 
ment for  an  ofience  committed  in  the  militia  ?  Though  I  was 
young,  yet  there  are  gentlemen  old  enough  who  hear  me, 
v,ho  served  as  soldiers  in  the  revolution,  who  would,  be  likely 
to  know  if  such  a  transaction  had  taken  place  ;  I  ask  if  any 
of  them  ever  knew  the  attorney-general  either  presenting  an 
indictment  or  filing  a  sti'ictly  technical  information  against  an 
offender  in  the  army  ?  No,  sir.  The  framers  of  the  constitu- 
tion must  have  used  this  term  in  a  more  extended  sense. 
They  wished  to  restrict  the  prosecutions,  as  far  as  they  pos- 
sibly could,  to  indictment,  and  a  trial  by  jury  ;  and  will  this 
honorable  Senate  give  sanction  to  a  construction,  which  says, 
that  even  if  it  is  an  indictable  offence,  the  party  entitled  to 
jury  trial,  may  be  proceeded  against  in  a  summary  Avay,  with- 
out a  trial  by  jury  ? 

The  learned  counsel,  who  spoke  first  for  the  respondents, 
has  stated  three  courses  that  may  be  pursued,  the  first  by  in- 
dictment, the  second  by  a  civil  action,  the  third  by  attach- 
inent  for  contempt. 

Mr.  DALLAS,  I  did  not  say  he  could  be  indicted  for  a 
contempt,  sir. 
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Mk.  RODNEY.  I  believe  I  am  stating  the  gentleman's 
observations  correctly.  The  gentleman  said  it  was  punishable 
in  all  those  three  ways, — by  indictment,  by  civil  action  and  by 
attachment.  But  my  argument  is,  that  the  offence,  notwith- 
standing it  mip;ht  be  punished  by  attachment,  was  indictable, 
and  the  constitution  says  that  if  an  offence  is  indictable,  it 
shall  not  be  proceeded  against  in  any  other  way.  I  am  very 
sensible,  that  I  differ  on  this  subject  with  my  learned  friend, 
but  I  do  not  pretend  to  equal  his  judgment  or  experience ; — nor 
yet  is  any  man  infallible.  I  beg  you,  sir,  and  the  gentlemen  of 
the  Senate,  to  look  at  the  arguments  on  both  sides,  and  to 
draw  your  own  iioference-. 

I  forgot,  sir,  while  I  was  on  the  subject  of  the  purgation  ta 
advert  to  the  opinion  of  Mr.  Lewis. 

He  says,.  "  I  think  the  judgment  did  not  fnit  an  end  to  the 
action^  and  that  it  was  depending  at  the  tiine  of  your  publication' 
on  the  8th  of  September  last.  If  so,  and  you  had-a  knowledge- 
of  it,  that  publicadon  was  certainly  a  high  contempt^  for  which;' 
an  attachment  might  legally  issue,  and  punishment  be  legally 
viflicted.  But  I  think  your  answers  to  the  interrogatories  en- 
titled you  to  a  discharge  from  all  further  proceeding  under  the 
iittachment,  however  they  might  subject  you  to  a  prosecution 
for  perjury  if  they  were,  intentionally  untrue. 

"  I  take  it  to  be  the  clear  and  settled  law,  that  in  all  cases' 
of  proceedings  by  attachment,  "  if  the  ^a-Viy  fully' purges  him- 
self upon  oath  in  answer  to  the  interrogatories  of  the  whole 
matters  charged  upon  him,  the  Court  will  discharge  him  of 
the  contempt,  and  leave  the  prosecutor  to  proceed  against 
him  for  the  perjury,  if  he  thinks  fit."  2  Hawk.  P.  C.  cap. 
22.  s.  1.  In  the  case  of  the  Commonwealth  v.  Oswald  for  a 
contempt,  [1  Ball.  Rep.  328.]  the  counsel  in  support  of  thet 
prosecution  said,  "  It  is  incumbent  upon  the  person  who  sug-* 
gests  the  contempt,  to  prove  it  by  disinterested  witnesses." 

Sir,  in  the  case  of  Osv/ald  there  were  two  witnesses,  one 
proving  that  he  got  the  paper  at  his  office  fresh  and  damp 
from  the  press  ;  and  the  other.  Col.  Proctor,  as  to  Oswald's 
knowledge  of  the  suit  being  still  pending.  But,  sir,  were  there 
such  disinterested  witnesses  against  Thomas  Passmore  ? 

"  And  then  the  defendant  is  allowed  by  his  own  oath  to 
purge  and  acquit  himself;  in  spite  of  all  the  testimony  which 
can  possibly  be  produced  against  him.  The  Court  employ  no 
compulsion  in  this  respect.  He  may  cither  answer  or  not  as 
he  pleases.  If  he  does  answer,  his  single  oath  in  his  own  far 
vour,  will  cQuntej-\"ail  the  caths  of  a  thousancj  witnesses," 
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His  single  oath,  sir,  is  to  countervail  the  oaths  of  a  thousand 
■witnesses.  Indeed  this  is  not  so  strong  as  some  of  liis  obser- 
vations in  the  case  of  Mr.  Oswald,  to  all  of  which  the  chief 
justice  gave  his  sanction. 

In  the  case  of  Oswald,  Mr.  Lewis,  observed,  that 

"  As  a  misrepresentation  had  been  industriously  spread  abroad  repecting; 
the  conduct  of  the  court,  bethought  it  proper,  at  this  time,  concisely  to  state 
the  real  nature  of  the  present  proceedings.  It  has  been  asserted  that  tiie 
court  were  about  to  compel  Mr.  Oswald  to  convict  himself  of  the  offence 
with  which  he  is  charged  :  but  the  fact  is  this,  that  it  is  incumbent  upon 
the  person  who  suggests  the  contempt  to  prove  it  by  disinterested  w;t- 
iiessess  ;  and  then,  indeed,  the  defendant  is  allowed  by  his  oath  to  purge 
and  acquit  himself,  in  spite  of  all  the  testimony  which  can  possibly  be  pro- 
duced against  him.  It  appears  clearly,  therefore,  that  Mr.  Oswald's  being 
called  upon  to  answer  interrogatories,  is  not  meant  to  establish  his  guilt 
(for  that  has  been  already  done)  but  to  enable  him  to  avoid  the  pur.ish- 
nent  which  is  the  consequence  of  it.  The  court  employ  no  compulsion 
m  this  respect.  He  may  either  answer,  or  not,  as  he  pleases :  if  he  does 
answer,  his  single  oath,  in  his  own  favor,  will  countervail  the  oaths  oi  a, 
thousand  witnesses  ;  and  if  he  does  not  answer,  his  silence  corroborates 
the  evidence  which  has  been  offered  of  the  contempt,  and  the  judgment 
of  the  court  must  necessarily  follow." 

The  chief  justice  says, 

"  Your  statement  is  certainly  right,  and  the  misrepresentation,  which  i» 
attempted,  must  either  be  the  effect  of  wickedness,  or  ignorance." 

Was  not  then  the  single  oath  of  Mr.  Passmore  sufficient  to 
purge  the  contempt  ? 

The  only  remaining  point  is  to  shew  whether  there  was  any 
intention  of  arbitrary  conduct  or  wilful  error  in  the  Judges  of 
the  Supreme  Court,  and,  sir,  I  should  do  injury  to  my  feel- 
ings, my  conscience  or  my  character,  to  stand  vtp  and  assert 
that  these  gentlemen  have  been  guilty  of  wilful  and  arbitrary 
misconduct — on  the  contrary  I  will  give  them  cheerfully  that 
privilege,  which  they  are  entitled  to,  of  being  presumed  inno- 
cent until  they  are  found  guilty.  This,  sir,  is  but  an  act  of 
justice. 

Now  let  us  see  if  there  are  any  circumstances  whicl^  go  to 
shew  that  the  Judges  have  acted  wilfully  corrupt. 

The  manager  -has  made  a  number  of  judicious  observations 
on  this  subject,  and  has  consequently  left  me  the  less  to  say. 
I  stated,  sir,  that  there  were  two  posidve  witnesses  to  one  parti- 
cular fact — "  that  when  Passmore  came  before  the  Court,  and 
before  the  confession  of  the  fact  of  publication,  the  chief  justice 
said,  Mr.  Passmore,  you  are  guilty  of  an  enormous  libel."    Now 
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the  same  maxim  that  I  have  given  to  the  honourable  counsel 
for  the  respondents,  permit  ine  to  claim  for  Mr.  Passmore. 
Should  he  not,  sir,  have  been  presumed  innocent  until  he  was 
found  guilty  ?  Now,  notwithstanding  that  this  is  consistent  both 
with  law  and  gospel,  and  ia  sanctioned  by  that  divine  provi- 
dence of  the  Deity  which  protects  the  poor  as  well  as  the  rich, 
yet  do  we  here   find  it  denied  to  Thomas  Passmore. 

Sir,  there  were  two  positive  witnesses  to  this  point,  and  I 
think  another  at  least,  as  strongly  corroborative  as  he  possibly 
could  be. — The  following  is  part  of  the  testimony  of  Mr. 
Sampson  Levy. 

"  That  rule  to  shew  cause  was  returned  at  the  next  supreme  court, 
which  I  think  was  on  the  8th  of  December  of  the  same  year  ;  Mr.  Pass- 
inore  appeared  agreeably  to  the  rule  in  court,  I  believe  at  tliat  time,  to  the 
best  of  my  recollection,  the  court  were  applied  to,  to  proceod  against  Mr. 
Passmore  immevliately;  a  discussion  took  place,  however,  before  that;  ths 
court  upon  the  application  of  one  of  the  counsel  of  Mr.  Bayard  sta'.ed  to 
Mr.  Passmore  the  nature  of  the  ollence  he  had  committed  in  libcllinj  gen- 
tlemen of  the  character  and  respectability  of  Messrs.  Pettit  and  Bayard  its 
he,  Passmore,  had  done;  the  Chief  Justice  made  several  observations  oa 
the  impropriety  of  his  condiict,  which  roused  the  attention  of  Mr.  Pass- 
more,  and  he  applied  to  his  counsel,  cupposinjj  the  court  hjxd  taken  it  for 
granted  that  he  was  guihy,  and  wisiiedtiie  assistance  of  his  counsel,  or 
his  interference  in  his  behaUV 

Now,  sir,  does  this  look  like  his  confessing  the  fact  ?  Doesn't 
It  shew  the  direct  contrary.  JSlr.  Levy  says  upon  the  applica- 
tion of  counsel  the  Court  addressed  him.  Now,  sir,  however 
respectable  the  counsel  might  be,  the  Court  were  not  authoriz- 
ed to  proceed  in  this  way.  Mr.  Levy  tells  you  that  Mr.  Pass- 
more  appealed  to  his  counsel,  being  afi/irehviuve  tliat  the 
Court  thought  him  guilty.  Does  this  prove,  sir,  that  the  con- 
fession of  Mr.  Passmore  was  before  the  declaration  of  the 
Judges,  or  does  it  prove  to  the  contrary  1 

Mr.  Passmore,  upon  the  mere  rule  to  shew  cause,  ought, 
in  the  view  of  the  law,  which  commands  even  the  very  Judges, 
to  have  been  presumed  innocent. 

What  is  the  amount  of  this  testimony  ?  Why,  in  the  first 
place,  he  is  accused  as  a  guilty  man,  and  in  the  next  place,  he 
must  prepare  himself  to  make  an  handsome  apology. — .\nd 
T/hat  is  produced  by  the  testimony  of  Mr.  Hopkinson  ?  W  hy 
the  testimony  of  Mr.  Levy  is  corroborated. 

Sir,  I  ask,  if  this  is  evidence  upon  which  you  could  convict 
a  negro  wench  in  a  Court  of  petit  justice,  for  steahng  her 
mistresses  thimble  ?  No,  sir,  I  suppose  that  this  is  not  testi- 
mony vipon  which  you  could  convict  the  lowest  wretch  in  the 
community  of  the  most  frivolous  crime. 
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Mr.  Passmore's  testimony  ought  also  to  be  rec^arded  ;  but 
if  he  is  considered  as  interested  from  motives  of  resentment, 
■what  is  to  be  said  to  that  of  Mr.  Henry  ?•  The  Court  have 
heard  his  testimony  and  its  agreement  v/ith  that  of  Mr.  Levy. 
They  will  make  up  their  minds  upon  the  business,  from  a 
close  view  of  the  testimony. 

It  is  certain  that  thei'e  has  beep  a  disagreement  in  the  wit- 
nesses as  to  the  point  of  time  ;  but  it  is  equally  certain  that  in- 
almost  every  instance  where  two  persons  arc  examined,  on 
one  subject,  there  v.'ill' be  some  particular  points  upon  which 
they  will  disagree,  such  as,  one  fixing  the  transaction  at  one- 
time, and  the  other  at  another. 

The  learned  counsel  has  stated  in  very  pathetic  terms,  the 
case  of  Mr.  Bayard  ;  he  has  really  stated  his  situation  in  the. 
most  feeling  language  ;  but  did  he  not  recollect  that  Mr.  Pass- 
more  also  had  feelings  ;  that  he  had  a  family  and  friends  as 
■vvell  as  Mr.  Bayard  ?  Was  there  no  bosom  to  heave  a  sigh,  no 
heart  to  feel  a  pang,  nor  no  eye  to  weep  for  him..  Surely  the 
learned  counsel  will  allow,  that  even 

«  —  the  poor  beetle  that  we  tread  upon, 

"  In  corp'rdl  salVerance  finds  a  pang  as  great 

"  As  when  a  ?iant  dies." 
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My  only  wish,  sir,  is,  that  the  supreme  ruler  of  the  universe, 
while  he  protects  innocence,  will  punish  wilful  error — and  that 
this  Court,  while  it  protects  the  character  of  the  Judges,  will, 
at  the  same  tiiiie  protect  the  liberties  of  the  citizen. 


CO^XLUSION. 

Mr.  Rodney  finished  his  speech  at  about  four  o'clock,  P.  M.. 
OTi  Friday.    The  Court  adjourned  until  the  next  day  (the  26th) 
when  being   again   met,  "Mr.  W.  Reed,  a  Senator,  addressed 
the  Court  in  these  words  : 

/*/;•.  S/icaker^ 

When  we  consider  the  importance  of  the  question  which  we 
arc  now  called  upon  to  decide  ;  Avhen  we  consider  the  lengtli 
of  lime  that  is  taken  up  in  the  discussion  ;  when  we  take  into 
view  the  number  of  witnesses  that  have  been  examined  on 
this  subject ;  and  the  copious  arguments  of  counsel  and  others 
on  both  sides  of  the  question,  it  can  hardly  be  expected  that 
every  individual  of  this  Court  is  at  tliis  moment  prepared  to 
give  his  vote.     For  my  part  1  should  wish  to  take  a  little  more 
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I'me  to  consider  on  it,  and  I  believe  it  to  be  the  case  with 
others  ;  and  in  order  to  know  -w  hether  this  indulgence  ^vill  be 
given  or  not,  I  move  j-ou,  sir,  that  this  Court  adjourn  'till  Rlon- 
day  morning;,  at  twelve  o'clock. 

This  motion  was  agreed  to. 

The  Court  met  on  Monday,  at  noon,  when  Mr.  Reed  afaii* 
addressed  the  Court,  as  follov.s  : 

il/r.  Speaker^ 

We  have  now  come  to  a  very  important  stage  ofthisbusi* 
ness.  We  are  now  about  to  give  our  vote,  by  which  vote  we 
must  either  acquit  or  criminate  the  party  impeached.  In 
order,  sir,  that  we  may  have  tiiat  accusation  in  full  view  before 
us,  previous  to  passing  the  sentence,  I  move  that  the  clerk  read 
the  article  of  accusation  and  impeachment. 

The  article  of  impeachment  was  then  read,  after  which  Mr. 
Whitehill,  the  Speaker,  put  the  question,  "Are  the  Judges 
guilty  or  not  guilty  as  charged  in  the  impeachment  V 

The  clerk  called  over  the  names  of  the  members. — The 
foUov/ing  is  the  result  of  the  vote. 


NOT  GUILTY. 

Jo-mes  Brachjy 
James  Gamble,, 
Ja?nes  Harris .^ 
John  Hcister, 
Mdnvard  Heston^ 
John  Kean, 
Pressly  Carr  Lane^ 
Christo{iher   Mayer, 
Thomas  JSIeivhorter, 
William  Pennelt 
John  Richards. 
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GUILTY. 

Josef'.h  Hart, 
Jonas  Hartzel, 
Gabriel  Hcister, 
U  'illiain  M^ Arthur, 
Daniel  Montgomery^ 
Thomas  Morton, 
John  Pi/ier, 
John  Porter, 
Williani  Reed, 
Rudolph   S/angler, 
John   Steele, 
Joseph   Vance, 
Robert   Whitehill. 


13. 


The  constitution  requiring  tv/o-thirds  of  the  members  pre- 
sent, to  convict  the  Judges,  Mr.  Whitehill,  the  Speaker,  said 

Gentlemen  of  the  Supreme  Court, 

The  Clerk  reports,  that  you  are  acquitted  of  the  charges 
exhibited  agaiust  you  by  the  House  of  Representatives. 
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APPENDIX. 


[A.] 
Tucker's  Dlackstoney  vol.  1.  j&.  64,  65,  66. 

THE  monuments  and  evidences  of  our  legal  cunoms,are  con* 
tained  in  the  records  of  thefeveral  courts  of  jufiice,in  books 
ot  reports  and  judicial  decilions,  and  in  the  treatifes  of  learned, 
fages  of  the  profeflion,  preferved  and  handed  down  to  us  from 
the  times  of  higheft  antiquity*  However,  1  therefore  itile  thefe 
parts  of  our  law  leges  non  scriptx,  becaufe  their  original  infli- 
tution  and  authority  are  not  fet  down  in  writing,  as  ac\s  of 
parliament  are,  but  they  receive  their  binding  power,  and  the 
force  of  laws,  by  long  and  immemorial  ufage,  and  by  their  uni* 
verfal  reception  throughout  the  kingdom. 

Our  ancient  lawyers,  and  particularly  Fortefcue,  infifl  with 
abundance  of  warmth,  that  thefe  cuiloms  are  as  old  as  the  pri- 
mitive Britons  :  and  continued  down,  through  the  feveral  mu- 
tations of  government  and  inhabitants,  to  the  prefent  time* 
unchanged  and  unadulterated.  This  may  be  the  cafe  as  to  fonie  ; 
but,  in  general,  as  Mr.  Seldon,  in  his  notes  obferves,  this  af- 
fertion  muft  be  underftood  with  many  grains  of  allowance  ;  and 
ought  only  to  fignify,  as  the  truth  feems  to  be,  that  there  never 
was  any  formal  exchange  of  one  fyftem  for  another  J  though, 
doubtlefs  by  the  mixture  of  adventitious  nations,  the  Romans, 
the  Pifts,  the  Saxons,  the  Danes,  and  the  Normans,  they  muft 
have  infenfibly  introduced  and  incorporated  many  of  their  owa 
cuftoms  with  thofe  that  were  before  eftablifhed  ;  thereby  ia 
all  probability  improving  the  texture  and  wifdom  of  the  whole, 
by  the  accumulated  wifdom  of  divers  particular  countries. 
Our  laws,  faith  Lord  Bacon,  are  mixed  as  our  language  :  and, 
as  our  language  is  fo  much  the  richer,  the  laws  are  the  more 
complete. 

And,  indeed,  our  antiquarians,  and  early  hiRorlans  do  alt. 
pofitively  afTure  us,  that  our  body  of  laws  is  of  this  compound- 
ed nature.  For  they  tell  us,  that  in  the  time  of  Alfred,  the 
local  cufloms  of  the  feveral  provinces  were  grown  fo  various, 
that  he  found  it  expedient  to  compile  his  dome  book,  or  liber 
judicialis,  for  the  general  ufe  of  the  whole  kingdom.  This 
book  is  faid  to  have  been  extant,  fo  late  as  the  reign  of  King 
Edward  the  fourth,  but  is  now  unfortunately  Ipft.     it  contain- 
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ed,  we  may  probably  fiippofe,  the  prircipal  maxims  of  the  com- 
inon  law,  tlie  penalties  for  mildemeanors,  ai'd  the  forms  of  ju- 
dicial proceedings.  'I  luis  much  may  at  Leaft  be  crllefted  from 
the  injund\ion  to  obfei ve  it,  which  we  find  in  the  laws  of  King 
Edward,   the  elder,  the  fon  of  Alfred. 

But  the  irruption  and  eflablifliment  of  the  Danes  in  England, 
which  followed  fooii  afcet,  introduced  new  cuftoms,  and  caufed 
this  code  of  Alfred,  in  many  provinces,  to  fall  into  difufc  ; 
or  at  leaQ  to  be  mixed  and  debafed  with  other  laws  of  a  coarfer 
alloy.  So  that  about  the  beginning  of  the  eleventh  century, 
there  were  three  principal  fyRems  of  laws,  prevailing  in  diflfcr- 
cnt  diflriifls.  1.  The  Mercen-Lage,  or  Mercian  laws,  which 
were  obferved  in  many  of  the  midland  counties,  and  thofe  bor- 
dering on  the  principality  of  Wales,  the  retreat  of  the  ancient 
Britons,  and  therefore  very  probably  intermixed  with  the  Bri- 
tifh,  cr  Druidical  cudoms.  2.  The  West-Saxon-La^e,  or  laws 
of  the  Weft-Saxons,  which  obtained  in  the  counties  to  the 
fouih  and  weft  of  the  ifland,  from  Kent  to  Devonlhire.  These 
were  probably  much  the  fame  with  the  laws  of  Alfred  above 
mentioned,  being  the  municipal  law  of  the  far  moft  confidera- 
ble  part  of  his  dominions,  and  particularly  including  Berklhire, 
the  feat  of  his  peculiar  refidence.  3.  The  Dane-Lage,  or  Da- 
nilli  law,  the  very  name  of  which  fpeaks  its  orig.nal  and  com- 
poTtion.  This  was  principally  maintained  in  the  reft  of  the 
midland  counties,  and  alio  on  the  Eadern  coaft,  the  part  moft 
expofed  to  the  vifits  of  that  piratical  people.  As  for  the  very 
northern  provinces,  they  were  at  that  time  under  a  diftinft  go- 
vernment. 

Out  of  thefe  three  laws,  Roger  Hovedon  and  Ranulphus 
Ctflrenfis  inform  us,  King  Edward  the  Confeffor  extraded  one 
uniform  law  or  digeft  of  laws,  to  be  obferved  throughout  the 
whole  kingdom  ;  though  Hovedon  and  the  author  of  an  old 
rr.anufcript  chronicle  aiVure  us  likewife  that  this  work. was  pro- 
iedled  and  bi  gan  by  his  grandfather  King  Edgar.  And  in- 
deed a  general  digeft  of  the  fame  nature  has  been  conftantly 
found  expedient,  and  therefore  put  in  praflice  by  other  great 
nations,  which  were  formed  from  an  affemblage  of  little  provin- 
<:es,  governed  by  peculiar  cuiloms.  As  in  Portugal,  under  King 
Edward,  about  the  beginning  of  the  fifteenth  century  :  In 
Spain  under  Alonzo  X.  who  about  the  year  1250  executed  the 
plan  of  his  father  St.  Ferdinand,  and  colleded  all  the  provincial 
cuiloms  into  one  uniform  law,  in  the  celebrated  code  entitled 
Las  Pa^tidas  :  and  in  Sweden,  about  the  fame  eia  ;  when  a  uni- 
verfal  body  of  common  law  was  compiled  out  ot  the  particular 
cuftoms  eltabliflied  by  the  laghmen  of  every  province,  and  enti- 
tled the  landsU^gb,  being  analogous  to  the  common  law  of  En- 
gland. 
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Both  thefe  undertakings  of  King  Edgar  and  Edward  tlie 
Confeffor,  fecm  to  have  been  no  more  than  a  new  edition,  or 
frefli  promulgation,  of  Alfred's  code,  or  dome-book  with  fuch 
additions  and  improvements  as  the  experience  of  a  century  and 
an  half  had  fuggefted.  For  Alfred  is  generally  ftiled  by  the 
fame  hillorians  the  legum  Anglicanarum  conditor  as  Edward 
the  Confeffor  is  the  raiitutor.  Thtfe  however  are  the  laws 
which  our  hidories  fo  often  mention  under  the  name  of  the  laws 
of  Edward  the  Confeffor  ;  which  our  anceflors  flruggled  fo 
hardly  to  maintain  und-^r  the  firfl  princes  of  the  Norman  line  ; 
and  which  fubfequent  princes  fo  frequently  promifed  to  keep 
and  reftore  as  the  mofl  popular  aft  they  could  do,  when  prelfrd 
by  foreign  emergencic-  or  domellic  difcontents.  Thefe  aie  the 
laws  that  fo  vigoroufly  withftood  the  repeated  attacks  of  the 
civil  law  ;  which  ellabliflied  in  the  twelfth  century  a  new  Ro- 
man empire  over  moll  of  the  flates  of  the  continent  :  States 
that  have  lofl,  and  perhaps  upon  that  account,  their  political  li- 
berties :  wliile  the  free  conHitution  of  England,  perhaps  upon 
the  fame  account,  has  been  rather  improved  than  debafed. 
Thefe,  in  (hort,  are  the  laws  which  gave  rife  and  origin  to 
that  colleftion  of  maxims  and  cufloms,  which  is  now  known 
by  the  name  of  the  common  law.  A  name  either  given  to  it 
in  contradiiSlion  to  other  laws,  as  the  llatute  law,  the  civil  law, 
the  law  merchant,  and  the  like  ;  or  more  probably,  as  a  law 
common  to  all  the  realm,  the  jus  Cummune  or  folk-right  men- 
tioned by  King  Edward  the  e'der,  after  the  abolition  of  the  fe- 
vcral  provincial  cufloms  and  particular  laws  before  mentioned. 

But  though  this  is  the  mofl  likely  foundation  of  this  collec- 
tion of  maxims  and  cufloms,  yei  the  maxims  and  cuftoms  fo 
coUefted,  are  of  higher  antiquity  than  memory  or  hiftory  can 
reach  :  nothing  being  more  difficult  than  to  afcertain  the  pre- 
cife  beginning  and  firft  fpring  of  an  ancient  and  long  eflablifli- 
ed  cuflom.  Whence  it  is,  that  in  our  law  the  goodnefs  of  a 
cuflom  depends  upon  it  having  been  ufed  time  out  of  mind  ; 
or  in  the  folemnity  of  our  legal  phrafe,  time  whereof  the  me- 
mory of  man  runneth  not  to  the  contrary.  This  it  is  tiiat 
gives  it  its  weight  and  authority  :  and  of  this  nature  are  the 
maxims  and  cufloms  which  compofe  the  common  law,  or  kx 
non  scripta  of  this  Kingdom. 

[B.] 
Tucker's  Blackstone — vol.  1.  p.  66. 

As  to  i^eneral  cufloms,  or  the  common  law,  properly  fo  call- 
ed. This  is  that  law,  by  which  proceedings  and  determina- 
tions in  the  Kings  ordinary  courts  of  juflice  are  guided  and  di- 
refted.  This  for  the  moft  part  fettles  the  courfe  in  which  lands 
defcend  by  inheritance  ;  the  manner  and  fornj  of  transferring 
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and  acquiring  property  ;  the  folemnitics  and  obligation  of  con- 
trails, the  rules  of  expounding  wills,  deeds  and  a£ls  of  parlia- 
ment ;  the  refpeAive  remedies  of  civil  injuries  ;  the  feveral 
fpecies  of  temporal  offences,  with  the  manner  and  degree  of 
punifhment ;  and  an  infinite  number  of  minuter  particulars 
■which  difFufe  themfelves  as  extenfively  as  the  ordinary  diftri- 
bution  of  common  juftice  requires.  Thus  for  example,  that 
there  (hall  be  four  fuperior  courts  of  record  ;  the  chancery,  the 
king's  bench,  the  common  pleas,  and  the  exchequer — that  the 
cldel\  fon  alone  is  heir  to  his  anceRor — that  property  may  be 
acquired  and  transferred  by  writing — that  a  deed  is  of  no  vali- 
dity unlefs  fealed  and  delivered — that  wills  fliall  be  conflrued 
more  favourably  and  deeds  more  (Iriaiy— -that  money  lent  upon 
bond  is  recoverable  by  aftion  of  debt — that  breaking  the  pub- 
lic peace  is  an  ofFince,  and  punifliable  by  fine  and  imprifonment 

all  thel'e  are  doftrines  that  are  not  let  down    in  any  written 

Satute,  or  Ordinance,  but  depend  merely  on  immemorial  ufage, 
that  is,  upon  common   law,  for  their  fupport. 

[C] 

4tb  Blackstone — 283. 
To  this  head  of  fummary    proceedings  may  alfo    be  referred 
the  method  iinmemorially  ufed  by  the  Superior  Courts  of  Juf- 
tice, of  punifliing    contempts,  by  attachment^  and  the   fubfe- 
quent  proceedings  thereon. 

The  contempts  that  arc  thus  punilhed  are  either  iirecf,  which 
openly  infulc  or  refift  the  powers  of  the  courts,  or  the  perfons 
of  the  judges  who  prefide  there  ;  or  elfe  are  consequential  ; 
which,  (without  fuch  grofs  infolence  or  dire£t  oppofition)  plain- 
ly tend  to  create  an  univerfal  difregard  of  their  authority. 
The  principal  inflances  of  either  fort  that  have  been  ufually 
punifliable  by  attachment  are  chiefly  of  the  following  kinds. 

CD.] 

Ath Blackstone— .284:^5  St  S. 
«'  6.  Thofe  comtnitted  by  parties  to  any  fui  tor  proceeding  be- 
fore the  Court,  as  by  difobedienGe  to  any  rule  or  order,  made  in 
the  progrefs  of  a  caufe  ;by  non-payment  of  cofls  awarded  by 
the  Court  upon  a  motion  ,  or  by  non-obfervance  of  awards  du- 
ly made  by  arbitrators  or  umpires,  after  having  entered  into  a 
rule  for  fubmitting  to  fuch  determination.  Indeed  the  attach- 
ment for  moft  of  this  fpecies  of  contempts,  and  efpecially  for 
ic^on-payment  of  cofts  and  non-performance  of  awards,  is  to  be 
lookfid  upon  rather  as  a  civil  execution  for  the  benefit  of  the 
injured  party  ;  though  carried  on  in  the  fliape  of  a  criminal  pro- 
ccfs,  for  a  contempt  of  the  authority  of  the  Court.  And  there- 
fore it  hath  been  held  that  fuch   contempts,   and    the   procefs 
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thereon,  being  properly  the  civil  remedy  of  individuals  for  a 
private  injury  are  not  releafed  or  atFeacd  by  a  general  atl  of 
pardon.  And  upon  a  limilar  principle,  obedience  to  any  rule 
of  Court  may  alio  by  ftatute  10  George  3.  G.  50,  be  enforced 
againft  any  perfon  having  privilege  of  parliament  by  the  pro- 
cefs  of  diflrefs  infinite. 

7.  Thofe  committed  by  any  other  perfons  under  the  degree 
of  a  peer  ;   and    even  by  peers  themlelves,  when  enormous  and 
accompanied  with  violence,  fuch    as  forcible  rescous,    and  the 
like  ;  or  when  they  import  a  dilobedience  to  the  King's  great 
prerogative  rights  of  prohibition,   habeas  corpus^   and  the  relU 
Some  of   thefe  contempts  may  arilc  in   the  face  of  the  Court  ; 
ai  by  rude  and  contumelious   behaviour  ;  by  obflinancy,    per- 
verfenefs,  or  prevarication  ;  by  breach   of  the    peace,  or   any 
■wilful    diflurbance    whatever  :   Others,  in  the  abfence   of   the 
party  ;   as  by  difobeying,  or  treating  with  difrelped  the  King's 
■writ,  or  the  rules  or  procefs  of  the  Court  ;  by  perverting  fuch 
»  rit  or  procefs  to  the  purpoies  of  private  malice,  extortion,  or 
injuftice  ;   by  fpeaking  or  writing  contemptuoufly  of  the  Court 
or  Judges,  ading  in  their  judicial  capacity  ;  by  printing  falfe 
accounts,   or  even    true    ones    (without  proper    permiflion)    of 
caufes    then    depending   in  judgment  ;   rnd,    by    any    thing  in 
Ihort  that  demonftrates  a  giofs  want  of  that  regard  and  refpe^, 
•which,  when  once  Courts  of  Juftice  are    deprived  of,  their  au- 
thority (fo  neceffary  for  the  good  order  of  the  kingdom)  is  en- 
tirely loft  among  the  people. 

The  procefs  of  attachment  for  thefe  and  the  like  contempts, 
mufl  neceffarily  be  as  ancient  as  the  laws  themfelves.  For 
laws,  without  a  competent  authority  to  fecure  their  adminiftra- 
tion,  from  difobedience  and  contempt,  would  be  vain  and  nu- 
gatory. A  power,  therefore,  in  the  fupreme  courts  of  jullice 
to  fupprefs  fuch  contempts,  by  an  immmediate  attachment  of 
the  offender,  refulcs  from  the  firfl  principles  of  judicial  ellablifli- 
nients,  and  muft  be  an  infeparable  attendant  upon  every  fu- 
perior  tribunal.  Accordingly  we  find  it  adually  exercifed,  as 
early  as  the  annals  of  our  laws  extend. 

[E.] 

3i.  Haivkhis — 3.  2.  pa^e   111. 

**  And  firft  I  (hall   conlider  the  nature  of  the  firfl  of  thefe, 
•which  is  generally  called  an  attachment,  and  is  properly  grant- 
able  in  cafes  of  contempts,  againft  which  for  the  moll  part  all 
courts  of  record  generally,    but  more  cfpecially  thofe  ot  Weft- 
minfler  Hall,  and  above  all  the  Court  of  King's  bench,  may  pro 
cecd  in   a  fummary  manner,  according  to  their  difcretion,  an 
if  they  happen  to  be  done  by  a   perfon    prefcnt  in  the  Com 
ancl  appear,  either  from  the  confeflion  of  the  party,  on  his  ex- 
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inlnation  upon  oath,  or  by   the    view  or  immediate  obfervation 
of  the  judges    themfelves,  the    Court  may  immediately  record 
the  crime,  and  commit  the  offender,  and  Ihall  alfo  inflift  fuch 
farther  punifhhment  as  (hall  feem  proper,  and  if  fuch  offences  be 
done  by  a   perfon  not  prel'ent  in  Court,  and  be  complained  of 
by  affidavit,  the  Court  will  either  make  a  rule  on  the  party  to 
attend  at   a  certain  day,  in  order  to  anfwer  the  matter  of  the 
complaint  againft  him  ;  or  elfc  will   make  a  rule  upon  him    to 
fliew  caufe    why   an  atcachment  Ihould  not  be  granted  againft 
him,  or  elfe  if  the  offence   were  of  a  very  exorbitant  nature, 
as  for  words  of  contempt  of  the    Court  itfelf,    will  grant  an 
attachment  on    the   firft  complaint,  without  any  fuch  rule    to 
fhcw  caufe  ;  and  the  party  who  is  ordered  to  attend  the   Court 
in  purfuance  of  fuch   rule,  ought  regularly  to  appear  in  proper 
peri'on,    and  not   by    attorney,   as    alfo  mud  every  one  againft 
"Whom  an  attachment  is  granted  ;  and  if  the    offence  be  of  an 
henious  nature,  and  the  perfon  attending  the  Court  upon  fuch 
a  rule  to  anfwer  in  or  appearing  upon  an  attachment,  be  appa- 
rently guilty,  the  Court  will  generally  commit  him  immediate- 
ly in    order  to  anfwer  interrogatories  to  be    exhibited  againft 
him  in  relation  to  fuch  contempt.     But  if  there  be  any  favoura- 
ble   ciicumflances  to  extenuate  or  excufe  the  offence,  or  if  it 
a;)pear   doubtful    whether  the  party   were  guilty  of  it  or  not, 
the    Court    will  generally  in  their   difcretion,  fuffer  the  party, 
having  firft  given  notice  of  his  intention,  to  the  profecutor,  to 
enter   into  a  recognizance  to  anfwer  fuch  interrogatories  ;    and 
if  no  fuch   interrogatories  be  exhibited  within  four  days  after 
fuch  recognizance,  will   difcharge   the  recognizance  upon  mo- 
tion ;  yet  if  the  party  do  not  make  fuch  motion,  a]|>d  the  inter- 
rogatories be  exhibited  after  the  four  days,  the  Court  will  com- 
pel him  to  anfwer  them  ;  but  in  all  the  cafes  above  mentioned, 
if  the  party    fully  purge  himfelf  upon  oath,  in    his  anfwer  to 
fuch  interrogatories  of  the  whole  matter  charged  upon  him,  the 
Court  will  difcharge   him  of  the  contempt,  and  leave    the  pro- 
f  cutor  to  proceed  againft  him  for  the  perjury,  if  he  thinks  fit  ; 
but  if  the  party  confefs  part  of  the  contempts  in  his  anfwer  to 
fuch  interrogatories,  and  deny    others,  the  Court  will  not  dif- 
charge him    from  the  contempts  fo  denied,    but    will    proceed 
further    to  examine  the   truth    of  them,  and    will  inflidl  fuch 
puniftiment  as  from  the  whole  (hall  appear    reafonable  ;  neither 
•will  the  Court  difcharge  the  party  upon  a  fhifting  or  evafive  an- 
fwer to    any  material  part  of  the  charge    againft  him  but  will 
unifli    in  the  fame  manner  as  if  he  had  conieffed  it. 

[F.] 
Hawkins  B.  2.  p.  6. 
Alfo,    it   feem?    that  even    a  Court-leet  is  fo  far   entrufted 
w,h    the    keeping  of  the  peace  within  its  own  precindl,  that 
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the  Reward  of  It  xnay,  by  recognizance,  bind  any  perron  to  the 
pesce,  who  fliall  make  any  aflFray  in  his  prefence,  fitting  in  the 
Court,  or  may  commit  him  to  the  ward,  either  for  want  of 
fureties,  or  by  way  of  punifhment,  without  demanding  any 
furetits  of  him  ;  in  which  cafe  he  may  afterwaids  impofe  a 
fine,  according  to  his  difcretion  ;  from  whence  it  follows  a  for- 
tiori^ that    other  fuperior  courts  of  record  hi.\^  the  like  power. 

[G.] 

2d  Atkins — page  469. 

A  motion  againft  the  printer  of  the  Champion,  and  the  pi  in- 
ter of  the  St.  James's  Evening  Poft  ;  that  the  former,  who  is 
already  in  the  B'leet,  may  be  committed  clofe  prifoner  ;  and  that 
tlie  other,  who  is  at  large,  may  be  committed  to  the  Fleet,  for 
publifhing  a  libel  againft  Mr.  Hall  and  Mr.  Garden,  (executors 
of  John  Roach,  Efq.  late  mayor  of  the  garrifon  of  Fort  St. 
George, in  the  Eaft  Indies  ;  and  for  reflecting  likewife  upon  Gov. 
Mackray,  Gov.  Pitt,  and  others,  taxing  them  with  turning 
affidavit  men,  &c.  in  the  caufe  now  depending  in  this  Court, 
between  Mrs.  Roach,  and  the  executors  :  and,  infixing  that 
the  publifliing  fuch  a  paper,  is  a  high  contempt  of  this  Court, 
for  which  they  ought  to  be  committed. 


Lord  Chancelloh.  Nothing  is  more  incumbent  upon 
courts  of  juflice,  than  to  preferve  their  proceedings  from  being 
mifreprefented  ;  nor  is  there  any  thing  of  a  more  pernicious 
confequence,  than  to  prejudice  the  minds  of  the  public,  againfl 
perfons  concerned  as  parties  in  caufes,  before  the  caufe  is  final- 
ly heard. 

It  has  always  been  my  opinion,  as  well  as  the  opinion  o* 
thofe  who  have  fat  here  before  me,  that  fuch  a  proceeding  ough^ 
to  be  difcou.ntenanccdk 

But,  to  be  fare,  Mr.  Solicitor  G-eneral  has  put  it  upon  the 
right  footing,  that  notwithftanding  this  fliould  be  a  libel,  yet 
unlefs  it  is  a  contempt  of  the  Court,  I  have  no  cognizance  of 
it  :  For  whether  it  is  a  libel  again!!  the  public  or  private  per- 
fons, the  only  method  is  to  proceed  at  law. 

The  defendant's  counfel  have  endeavored  two  things  :  1ft. 
To  fhew  that  this  paper  does  not  contain  defamatory  matter. 
;^d.  If  it  does,  yet  there  is  no  abufe  upon  the  proceedings  of 
this  Court,  and  therefore  there  is  no  room  for  me  to  interpofe. 

Now,  take  the  whole  together,  tliough  the  letter  is  artfully 
penned,  there  can  remain  nodoiibt,  in  every  common  reader  at 
a  coffee-houfe,  but  that. this  is.  a.  dtfaraatory  libel. 
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For,  after  he  has  laid  down  the  plan  of  the  paper  in  this 
manner  :  "  It  has  been  obferved  long  ago,  that  the  Roman  ca- 
tholics are  very  zealous  for  the  propagation  of  their  religion, 
and  that  they  flick  at  nothing,  though  ever  fo  fcandalous  to 
compafs  their  ends  ;  we  have  had  lately  a  mod  (hocking  in- 
tance  of  it." 

Then  it  goes  on,  and  treats  of  perfons,  fome  at  Paris,  and 
others  at  London  ;  and,  it  is  very  plain,  that  it  is  relative  to 
the  executors  of  Major  Roach,  parties  in  this  caufp,  notwith- 
ftanding  there  are  only  initial  letters  of  their  names  and  places 
of  abode,  in  the  manner  following  :  "  He  has  appointed,  (mean- 
ing Major  Roach)  T— H— 1  of  G— o— d,  S— t,  and  F— G— n 
of  the  'r — e,  his  E — rs,"  All  the  libellers  of  the  kingdom 
know  nr>\v,that  printing  initial  letters  will  not  ferve  their  turnj 
for  that  objedion  has  been  long  got  over. 

The  bill  in  chancery,  mentioned  in  the  lad  paragraph  of  the 
firfl  column,  can  be  applicable  only  to  this  caufe  ;  for  the  words 
are — "  She,  (meaning  Mrs.  Roach)  came  back  to  London,  and 
filed  a  bill  in  chancery,  againft  the  two  E— rs,  in  order  to  call 
them  to  an  account." 

It   is  plain  therefore  who  is  prsant  ;  and  as    a    jury,   if  this 
faflwas  before  them  could  Riake  no  doubt,  fo,  as  1  am  a  judge 
of  fads,  as   well  as  law,  I  can  make  none. 

I  might  mpntion  feveral  Hrong  cafes,  where  even  feigned 
names  have  been  conftrueda  libel  upon  thofe  perfons  who  were 
really  meant  to  be  libelled. 

I  diall  take  notice  but  of  one,  and  that  is  the  cafe  of  Mrs. 
Dodd,  who  printed  a  letter  abufing  the  late  King  under  the 
name  of  Merriwies  Sophy  of  Perfia  ;  it  was  tried  before  a  jury 
of  gentlemen  of  great  honor,  who  were  fo  well  fatisfied  ot  the 
real  meaning,  that,  notwithftanding  the  whole  was  concealed 
under  flAitious  names,  they  found  the  publilher  guilty. 

Next,  a-!  to  the  exprefTion  in  the  paper,  that  "  there  were, 
even  here  in  England,  fome  gentlemen  of  note  and  charafter, 
who  did  not  fcruple  to  turn  affidavit  men."  Mr.  Solicitor 
General  has  infifted,  this  may  be  taken  in  a  good  fenfe,  as 
well  as  a  bad  one,  becaufe  a  man  who  fvvears  true,  is  as  much 
ail  affidavit  man,  as  if  he  fwears  falfe,  and  the  Court  (hould  take 
it  in  mitiori  sensu.  I  will  not  take  upon  me  to  fay,  whether 
upon  an  adion  at  law,  this  could  be  fuppofcd  as  libellous  up- 
on the  ftrift  rules. 

But,    I   believe,  there  is    ho   body  who  is  converfant  in  the 
proceedings   of   thii   Court,     bat   niuft    know,   that    this  ex- 
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preffion  means  perfons  who  are  ready,  upon  all  occafions,  to 
make  affidavits,  without  regarding  whether  they  have  any 
conufance   of  the    fafts. 

Upon  the  whole,  as  to  the  libellous  part,  if  fo  far  there 
ihould  remain  any  doubt,  wlicther  the  executors  arc  meant,  it 
is  clear,  beyond  all  contradidlion,  upon  the  laft  paragraph,  in 
which  are  thefe  words,  «'  This  cafe  ought  to  be  a  warning  to 
all  fathers,  to  take  care  with  whom  they  truft  their  children, 
and  their  fortunes,  left  their  own  charafters,  their  widows,  and 
their  children,  be  afperfed,  and  their  fortunes  fquandered  away 
in  law  fuits." 

And  likewlfe,  though  not  in    fo  ftrong  a  degree,   the   words 
"  turned  affidavit  men,"  is  a  libel  againll  thole  gentlemen  who 
have  made  them. 

It  is  infifled,  that  the  following  words,  "  This  caufe,  which 
has  been  long  depending  in  chancery  here,  was  at  laft  determi- 
ned on  Wednefday  the  third  inftant,  by  the  Right  Honourable 
the  Lord  High  Chancellor.  A  great  many  perfons,  who,  as 
well  as  I,  were  concerned  for  Mrs.  Roach  and,  impatient  to 
know  the  ifTue  of  that  affair,  went  that  day  to  Lincolns-Inn 
Hall,  and  we  were  every  one  of  us  extremely  pleafed  when  we 
heaid  that  mofl  upright  magiftrate's  decree,  by  which  the  maf- 
ter's  report  was  confirmed,  and  the  Right  Honourable  the  Lord 
Barrimore  appointed  guardian"  are  not  a  contempt  of  this 
Court,  becaule  here  is  no  mifreprefentation  of  fails,  and  the 
Court  fpokcn  of  with  thegreateft  refpedt. 

And  indeed,  it  is  very  true,  but  then  this  i?  colourable  only, 
ani  fuch  colours  (hall  never  impofe  upon  the  Court. 

There  are  three  different  forts  of  contempt.  One  kind  o£ 
contempt  is  fcandalizing  the  Court  itfelf. 

There  may  be  likewife  a  contempt  of  this  Court,  in  abnfing 
parties  who  are  concerned  in  caufes  here. 

There  may  be  alfo  a  contempt  of  this  Court,  in  prejudicing 
mankind  agajnft  perfons,  before  the  caufe  is  heard. 

There  cannot  be  any  thing  of  greater  confequence,  than  to 
keep  the  flreams  of  jullice  clear  and  pure,  that  parties  may  pro- 
ceed with  fafety  both  to  themfelves   and  their  characters. 

The  cafe  of  Rakes,  the  Printer  of  the  Gloucefter  Journali 
who  publifhed  a  libe!,  in  one  of  the  Journals,  againft  the  com- 
miifioaers  of  charitable  ufes  at  Burfovd,    calling  his  advertife« 
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ment  a  hue  and  cry,  after  a  commiffioner  of  charitable  ufes, 
!^as  of  the  fame  kind  as  this,  and  the  Court  in  that  cale  com- 
mitted  him. 

There  are  feveral  other  cafes  of  this  kind  ;  one  ftrong  in- 
aance.v.here  there  w»s  nothing  refleaing  upon  the  Gou,t,m 
the  cafe  of  Captain  Perry,  who  pr.nted  his  brief  betore  the 
caufe  came  on  ;  the  offence  did  not  conhft  in  the  printing,  for 
any  man  may  give  a  printed  br.ef,  as  wtll  as  a  written  one  to 
coLfll?  but^  L  contempt  of  this  Court,  was  prejudicing  the 
the  world  with  regard  to  the  merits   of  the  caule  before  it  was 

heard. 

Upon  the  whole,  there  is  no  doubt,  but  this  is  a  contempt  of 

the   Court. 

With  regard  to  Mrs.  Read,   the  publilher  of  the  St.  James^ 
Evening  Poft,    by  way  of  alleviation,  it  is   fa.d,    ti,at  (he  d>d 
not  know  the  nature  of  the  paper  ;  and  that  printing  of  papers 
»nd  pamphlets    is    a  trade,  and  what  (he  gets  her  livelihood  by. 

But  though  it  is  true,  this  is  a  trade,  yet  they  muft  take 
care  to  do  it  with  prudence  and  caution  ;  tor  it  tney  print  a-. 
nv  that  is  libellous,  it  is  no  excufe  to  fay>  that  the  printer  had 
"o  knowledge  of  the  contents,  and  was  entirely  ignorant  ot 
its  being  libellous,  and  fo  is  the  rule  at  law   in  thele  cales. 

Therefore  Mrs.  Read  muft  be  committed  to  the  Fleet,    ac 
cording  to  the  common  order  of  the  Court  upon  contempts. 

But  as  to  Mr.  Huggonfon,  who  is  already  '^  P^^^f  ^^^^^^^^ 
Fleet,  1  do  not  think  this  any  motive  for  compailion,  becaule 
thefe  perfons  generally  take  the  advantage  of  their  being  pru 
fonersfto  print  any 'libellous  or  defamatory  matter  which  is 
brought  to  them,  without  fcruple  or  hefitation. 

If  thefe  printers  had  difclofed  the  name  of  the  P^;^°"  ^»;° 
broug^  ^  P.per  to  jhem,  the.  .ight  ^^e     ee     ^.ething 

rc:nc::;Trra  :JdrMr:"Rea":o^be  coL..tted^to  the 

Fleetrand  Huggonfon  to  be    taken   into   dole  cuftody  ot  the 
warden  of  the  Fleet. 


[HO 

2i  Versey— 520. 


defendant.  Sir  Robert  Cann,  now 
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in^  paid  cods  of  the  contempt  and  fubmitted  ;  as  alfo  the  de- 
fendant did,  confelUng  the  advertil'ement  was  put  in  at  his  in» 
ftance  ;  and  it  was  not  oppoled  by  the  plaintiff,  who  left  it  to 
the  Court. 

Lord  Chakcellor  fard,  his  reafon  for  committing,  was 
not  only  for  the  fake  of  the  party  injured  by  fuch  advertifement, 
but  for  the  fake  of  the  public  proceedings  in  this  Court,  to 
hinder  fuch  advertilements,  which  tend  to  prepoflTei's  people  as 
to  the  proceedings  in  the  Court.  But,  as  on  a  profecution  for 
a  libel  in  B.  R.  for  publidilng  fuch  a  fcandalous  advertifenient, 
if  they  confefs  in  what  manner  it  was  brought  to  them,  and 
every  thing  about  it,  that  Court  takes  that  into  confideration 
to  alleviate  the  punifliment  ;  lo  here,  though  here  ignorance  of 
the  law  is  no  juUification  for  publifliing  the  advertifement,  yet 
having  difcovered  in  what  manner  it  was  brought  to  her  with 
other  advertifements,  and  difclofed  every  thing,  it  is  a  ground 
to  alleviate  the   punifhment,  therefore  he   granted  the  motion. 

Hardwtcke's  cases— .2i7, 

The  defendant,  Phillips,  was  formerly  married  to  one  Mr. 
Muilman^  a  merchant  in  London,  but  (he  being  found  to  have 
a  former  hufband  alive  at  that  time,  that  marriage  with  MuiU 
man  was  afterwards  declared  to  be  null,  by  fentence  of  the  fpi- 
ritual  Court,  and  Mailman  has  lince  married  another  wife,  but 
now  (lie,  the  defendant,  has  inftituted  a  fuit  in  the  ecclefiaflical 
Court,  to  repeal  that  fentence  of  nullity,  pretending  the  man  to 
whom  fhe  was  married,  at  the  time  of  marrying  Muilman, 
had  himfelf  at  that  time  another  wife  alive,  and  therefore  her 
marriage  with  him  was  void,  and  confequently  the  marriage  to 
Muilman  was  valid,  and  this  fuit  is  now  before  the  delegates. 

The  prefent  plaintiff  brought  an  a£\ion  againft  the  defend- 
ant upon  a  proniiffory  note  figned  by  her,  to  which  flie  pleaded 
that  fhe  was  married  to  Muilman;  plaintiff  replied  that  the 
marriage  to  Muilman  was  void,  becaufe  of  the  prior  marriage, 
and  fhe  rejoined  that  it  was  good,  becaufe  the  prior  marriage 
was  void,  and  fo  they  were  at  iffue,  and  the  caufe  flood  for 
trial  ;  when  Muilman  applied  to  the  Court,  and  reprefented 
this  to  be  a  fiftitious  aftion,  by  connivance  between  plaintiff 
and  defendant,  to  burthen  him  with  actions,  and  to  impofe  upon 
the  Court — and 

Strange,  who  moved  for  Muilman,  cited  a  cafe  of  Cutler, 
vs.  Goodwin,  Mich.  8.  G.  1.  (fee  111  Strange — 42  0)  which 
was  a  writ  of  error  in  this  Court,  upon  a  judgment  in  the  Com- 
mon Picas,  and  the  very  morning  when  it  flood  for  a  fecond  ar- 
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eument,  the  parties  told  the  attornies  they  had  agreed  ;  but  the 
attornies  wanting  to  know  the  Courts'  opinion  of  the   cale,  let 
the  argument  go  on-and  judgment  was  given  ;  but  the  Uourt 
afterwardsfetafide  the  judgment  for  that  very  reafon,  becaule 
the  parties   had  agreed.     The  ftatute  of  Westmtrvster  1»  c.  29, 
was  likewife  cited,  which  provides  that  if  any  fcrjeant,  pleader, 
or  other,  do  any  manner  of  deceit,  or  collufion,  in  the  King  s 
Court,  or  confent  unto  it,  in  deceit  of  the  Court    or  to  beguile 
the  Court,  or  the  party,  they  fhall  be  imprifoned  for  a  year  and 
a  day,  &c.     And  cited  2  Jnst.  215,  where   Lord  Coke,  in  his 
expofition  of  this  stat.  of  a  fiditious    fuit,    which    ^^^s  within 
this  Stat,  and    Comberb,  425,    where    Holt  fays,  if  he  had  not 
thought  the  feigned  iffue  had  been  direfted  out  of  chancery,  he 
would  not  have   tried  it,  and  fays  he,  do  you  bring  fob  adions 
to  learn  the  opinion  of  the  Court  ? 

On  the  other  fide,  it  was  faid,  that  as  to  the  cafe  in  Comber- 
bach  425,of  Brewster,  vs.  Kitchen,  it  appears  to  have  had  ano- 
ther argument,  and  judgment  given  at  p.  466.  notwitbftand.ng 
what  was  faid  by  Holt  ;  and  that  CorbeVs  cafe,  in  Coke  s  re. 
ports,  was  but  a  fi£litious  aclion. 

Lord  Hardwicke.  Here  are  two  quenions— Ifl.  Whether 
Mr.  Muilman  is  a  proper  perfon  to  make  this  complaint,  and  i 
think,  that  as  this  is  a  contempt  of  the  Court,  and  may  be  ot 
prejudice  to  Mr.  Muilman,  ^e  may,  for  the  Court  don  t  always 
cxpeclthatcomplaiutof  a  contempt  fliould  be  made  to  them  by 
a  party,  for  where  there  is  a  collufion  between  all  the  parties, 
aftranger  may  lav  it  before  the   Court,  as  amicus  curt£  ;  and 
bcfides  in  this  cafe,  Mr.  Muilman  is  particularly  concerned  to 
do  it,  for  the  verdia,  if   it  had  paffed  againft  him,  could    not 
have  been  given  in  evidence  againft  him,  not  being  party  to  the 
fuit,  yet  'tis  a  prejudice  to  a  man,  to  have  the  fame  of  a  verdidt, 
that  he  is  married  in  this  way.     The  .ec.nrf  queftion  is,  whether 
here  be  fufficient  grounds  of  complaint.     Now,  this  is    a  mere 
fiaitious  adion,  not  to  determine  a  right  or  controverfy,  but  to 
deceive  the  Court,  and  raife   an   evil  fame  of  Mmlman  ;  and 
furely  that  can't  be  faid  to  be  no  offence.      That  fuch  PJ^'^*" 
are  not  lawful,  is  plain  from  that  old  ftatute  of  Edward  \.  and 
I  can't  fee  how  there  can  be  aftronger  inftance  than  the  pre- 
fent  ;  and,  'tis  incumbent   on   Courts    of  Juft.ce,  to  keep  the 
flreams  of  juftice  clear,  or   they  will  be  made  ufe  of  as  means 
of  fcandal. 

'  As  to  the  Inftance  of  Corbet^s  cafe,  and  that  of  Brewster  v,. 
Sitcben,  as  to  the  latter,  the  Court  did  exprefs  great  relen,- 
went,  but  in  thofe  cafes  it  don't  appear  any  complaint  ot  con- 
tempt  was  made,  and  the  Court  don't  ufe  to  take  up  fuch  mat- 
ktTsex  officio.     As  to  the  caufes  by  confent  in  chancery,  they 
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are  to  determine  real  controverfies,  and  between  .dv.rfartes,  a, 
to  the  right,  though  amicable  ia  applying  for  decHon. 

Upon  the  whole  matter,  the  Court  thought  this  ^-";J7^; 

eve^though  the  ^^i— ^-p:;;/,;^  j:::atd?ra^h: 

had  betn  made  an    lU  ufe  ol  ,  ami  ,ne  e 

plainuff  and  defendant  and  one  ««'*-'  "."'>°  "„7„„  „„,„  i„. 

rdTT^rbLrAfM'cnLTv'aca.'i,  bu.  .hat  .as  mfpend- 

ed  till  the  examination  was  over. 

N  B  In  about  five  days  afterwards,  they  were  brought  up 
.n?;J^Ied  to  anfw.r  interrogatories,  but  were  obl.ged  to  g.ve 
notice  of  the  bail. 

AU  this  was  in  ^.3.  .rm  la.     and  now  ^^ 
ter  of  the  crown  office,  made  ^  *P^^'^     J  ,1^,^   had   not 

tion  ;  and  the  Court  "[^^'^''"'^"^^'^/Sje'^h.t  ,his  was  a  ficti- 
cleared  themfelves  "^^'^^^^^^TP^'  f  .^fr  ality  of  the  debt 
tious  aaion  ;  and  «g^-.  f  IJ-f^^;;^^;^  i  he  adion  .s  brought 
''1  ""^"frcrJr'thtTedebV  though  due,  wUlbe 
;"autntoMbu:a^;:e:;nce,andthe    abnfe   of    the    Court   the 

fame. 

One  of  the   interrogatories  propofed    to    ^'^  ;;;;-;^  J^; 
v,hat  authority  he  had   to  make  ule  ot  ^^e ^tto^j  s  na^^^^^^ 
had    ufed.      To    which    interrogatory  he    ^'^'''['f^^^^^^^^^^^ 
becaufe  it  might  fubjea  him  to  the  penalty  of  the  late  adl  ,  and 
th    Cou      allowed,  tlat   a  man  may  demur  to  -  in^prope      n 
'rogatory.     But  Strange  faid,  that  "^/"^^^cafe  the  i^«^U^°f_ 
is  to  move  to  have  that  interrogatory  fuppreffed.     And  TJiaN 
is  to  move  T.O  11.1V c  I  .„ii   °mp   that   is    the    method  and 

;tr  V,^:n  "brc:^ru  filLsT  bt '  b.s  e.an,>na.„„  ». 

in  the  vacation. 

The  Court  ordered,they  fliould  all  ftand  committed. 

ffardwicke's  cases— 107.  another  edit.  167. 
Stock  versus  Huggins  and  De  Smith. 
Maush.  To  (hew  caufe  why  an  attachment  "-"^^ "^^^^^^^ 
againn  the  defendants  for  d.fobey.ng  an  award  -hj^^?  ^jf^^^ 
a  rule  of  this  Court  ;  he  fays  they  have  liberty  by  ^heJU^"^« 
9  8c  10  and  10  W.  3  G.  15  which  inftitutes  this  fummary  w.y 
of  enforcing  awards  to  complain  of  any  ""^ue  praa.ce  in  m^k- 
inn-  the  award,  any  time  within  the  next  term  after  it  is  maoe  , 
and  in  this  cafe  one  of  the  arbitrators  was  not  fummoned,  nor 
the  defendant  Smith,  one  of  the  parties. 
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Pakker  with  him.  «c  That  where  an  award  appears  to  be 
iinrearonable,  tho'  an  aa.oa  of  debt  may  lie  «pon  it,  yet  the 
Court  wjll  not  grant  an  attachment,  as  was  determin  d^n  he 
cale  of  Wtlmot  and  Allen,  Pasc.  4.  Geo.  2." 

Kettlebv.  «  As  to  the  aftion  of  debt  which  is  brought 
he  lays  tis  as  reafonable  to  grant  an  attachment.  [He  cites 
leveral  authorities,  among  others]  »  He  cites  Richardfon  and 
Chancey  M>cb.  1730  where  plaintifF  had  judgment  m  an  ac- 
tion of  debt  upon  an  award,  and  the  regularity  of  the    iude-- 

Z'ZaT^  ":;  "  ''^T""  ^°  '^'  ■"^^^'■'  ^"  -^t-chmenJ  w!s 
applied  for  and  granted,  notwithftanding  this  objedion  •  how- 
ever when  the  judgment  was  reported  regular  they  Hopped  the 
attachment.  j        rt- 

Lord  HAnwicKrc.     "  I  am  fatisfied  yon  ought  not  to  have 
an  attachment  while  an  aftion   is    pending."—"  In    this   cafe 
there  are  two  remedies,  one  by  aftion  to  which  you  are  entitled 
by  courle  of  law,   but  the    other  depends  upon    the    difcretion 
of  the  Court  ;    and  both   are  for  the  very  fame  purpofe,  viz. 
for  the  money  awarded,  for  the  Court  will  not  deliver  the  par 
ty  from  an  attachment  'till  he  has  paid  the  money.     And  the 
tales  cued  are  agreeable  to  this  doftrine  ;   for  in    Richardson 
and  Cbancej,  during  the  ftay  of  his  judgment  he  had  loft   the 
fruit  of  his  aftion.     So  in    the    cafe    in    Salk.  73.     No  adion 
was  depending  when  the  attachment  was  granted  ;  though  in 
that  cafe  I  fhould  have  thought  it  confiderable,  whether  when 
he  had  got  bail  to  his  adion,  the  Court    ftould  not  have  ftop. 
'  ped  the  attachment,  but   however  the    attachment   there    was 
granted  before  any   aclion    brought.     T6e   ruk    must   be  dis~ 
coar^ed. 

[K.] 

^d  Burrows — 792. 
Mr.  Attorney  General  had  moved,  (on  Monday,  the  29th  of 
January  laR)    for   an    attachment   againft  Arthur    Beardmore, 
the  under-fheriflf,  for  a  Contempt  of  the  Court,  in  taking  upon 
hinifelf,   without  any  pretence  of    authority,   to  remit  a  part  of 
the  fentence  pronounced  -jpon  John   Shebbeare,  in  Michaelmas 
term  laft  :   One  part  of  this  fentence  was — "  That  the  defend- 
ant, John  Shebbeare,  be  fet  in  and  upon  the  pillory."     And  fe- 
veral  affidavits  were  tlien  produced   by  Mr.  Attorney  General, 
which    were  very  full    in   afferting—"  that  the    defendant  only 
flood  upon  the  platform  of    the  pillory,    unconfined,  and  at  his 
eafe,  attended  by  a  fervant  in  livery,  (which  fervant  and  live- 
Ty  were  hired  for  this    occaf/on  only)  holding  an  umbrella  over 
his  head  all  the  time  :    But  his    head,   hands,   neck    and  arms, 
•were  not  at  all  confined,  or  put  into  the  holes  of  the  pillory  ; 
only  that  he  fometimes  put   his   hands   upon   the  holes  of  the 
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pUloiT,  in  order  to  reft  hlmfelf."  And  it  was  proved  •<  that 
Mr.  Bcardmore  attended  as  uiider-nierifF,  with  Ins  wand  ;  and 
that  he  treated  the  criminal  with  great  complaifance,  in  taking 
him  to  and  from  the  pillory. 

A  rule  was  thereupon  made  to  (hew  caufe  why  an  attachment 
{liould  not  ilTue  againft  Mr.  Beardmore,  the  under-flierifF. 

On   Thnrfday    8ih  February  1759,  Mr.  Morton,  Mr.  Serj. 
Davy  and  Mr.  Howard  (hewed  caufe. 

Mr.  Beardmore's  affidavits  fliewed,  that  his  officiating  at  all 
in  this  affair,  was  quite  cafual   and   unexpeAed,  on    a   luddeu 
melTage  from  his  brother  under-fherifF.     It  was  full  and  expli- 
cit as    poffible,  "  thac  he  had  no  fort   of  defign  or  intention, 
cither  diredly  or  indiiedly  to  favor    Shebbeare,  that  he    gave 
no  particular  direftion  to  his  under-officers  about  it,  but  meant 
and  intended  that  this  fentence  Ihould  be  executed  in  the  ufu- 
al  and  ordinary  manner,   as  other   fentences  of    the    like    kind 
were  and  u fed  to  be  executed,  and  that  he  ftood  at  a  iliop  op- 
poUte  to   the    pillory,  during    the   whole  time,  without  almoll 
ever  taking  his   eyes  off  from  it  during  the  whole  time,  in  or- 
der to  fee  the   fentence  properly  executed :   and  that  he  would 
have   obliged  him  to    (land  in  what  he  (Mr.  Beardmore)  took 
to  be  the  proper  manner,  if  Shebbeare  had  offered  to  withdraw 
himfelf  from  fuch  pofition."     And  he  pofitively  fwore  that  ac- 
cording to  the  beft   information  he  could  get,  he  looked  upon 
the  manner  in  which  Shebbeare  ftood,  to  be  the  ufual  and  pro- 
per place  of  ftanding,  purfuant  to  rules  worded  as  this  rule  is  ; 
And  that  he  did    according  to  the  beft  of  his  judgment,  fully 
and  duly  execute  the  judgment  of  the  Court  in  the   ufual  and 
common  manner. 

And  he  produced  14  or  15  affidavits,  proving  that  the  man- 
ner in  which  Shebbeare  aftually  ftood,  was  with  his  hands  in 
and  through  the  fmall  holes,  and  his  head  and  face  fully  ex- 
pofed  through  (fonie  of  them  laid  in  and  through)  the  large 
hole  :  And  that  he  ftood  fo,  during  the  whole  time  that  the 
rule  required  him  to  ftand. 

And  feveral  of  the  deponents  (ftieriff's  officers  and  others) 
fwore  pofitively,  that  the  ftanding  without  confining  the  head, 
was  the  ufual  and  ordinary  manner,  and  had  been  fo  for  30  or  40 
years,  in  Middlefex,  of  criminals  ftanding  purfuant  to  rules  of 
this  kind  ;  and  that  it  had  been  ufual  in  the  country,  not  to 
faften  or  confine  the  head  in  the  pillory,  for  a  great  many  years 
backwards,  and  ever  fince  one  or  two  perfons  who  were  locked 
down  in  the  pillory  had  been  killed  ;  and  feveral  of  them  par- 
ticularized how  much  inconvenience  might  follow  from  tallen- 
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jng  it  down  upon  the  head.  And  two  of  the  flierifF's  odcers 
fwore  "  that  they  aUvnys  deemed  and  conceived  it  to  be  a 
full  execution  of  the  words  of  the  rule,  to  ftand  as  this  man 
flood,  with  the  hands  in,  and  the  head  and  face  expofed  thro' 
the  holes  of  the  pillory." 

But  Mr.  Beardmore  and  his  counfel  admitted  (or  at  leafl  did 
not  pretend  to  contradict)  that  his  arms  were  not  put  thro'  the 
Iniall  holes,  and  that  the  pillory  was  not  (hut  down  upon  Sheb- 
beare,  nor  his  head  abfolutely  thrust  through  it:  Which 
the  iherifF's  officers  fwore  they  did  not  apprehend  to  be  neceffa-  A 

ry  or  ufual,   unlefs  the  perfon   was  refradtory.      Neither  indeed.  " 

was  it  pretended,  that  the  upper  board  of  the  pillory  was  at  all 
let  down  over  his  neck. 

Mr.  Howard  obferved  (amongfl  other  things)  that  the 
fentence  of  quartering  and  burning   the    bowels  of  traitors,   is  ^ 

never  Ibiclly  executed,  nor  the  punilhment  of  burning  in  the 
liand,  which  is  condantly  and  notorioufly  done  in  the  face  and 
■with  the  knowledge  of  the  Judges  themfelves,  with  a  cold  iron. 

Lord  Mansfield.  If  the  charge  be  true,  it  is  admitted 
that  i'ucli  a  difobedience  to  the  rule  of  the  Court,  by  their  own 
officer,  is  punilhable  in  this  fummary  w^y. 

The  fa£l  char;;ed  is  *'  That  by  the  permiffion  and  under  the 
infpediion  of  the  under-iherifF,  the  criminal  ftood  upright  and 
ere(£l  upon  the  platform  of  the  pillory  ;  and  that  his  head,  neck, 
arms  or  hands  were  not  put  through  the  holes  of  the  pillory  ; 
rior  his  head  even  inclined  to  it."  As  to  the  defence  which  Mr. 
Beardmore  has  fet  up,  it  would  have  been  more  judicious  to 
have  no  defence  at  all,  than  fuch  a  one  as  this.  The  attempt 
to  jullify,  upon  oath,  the  offenders  ftanding  upright,  as  a  l.?gal 
execution  of  the  fentence,  is  an  aggravation  :  It  is  contrary 
to  every  man's  convidlion  ;  and  the  form  of  a  pillory  alone  de- 
monflrates  what  is  meant  by  being  fet  in,  as  well  as  upon  it. 
The  offender  was  no  more  iu  the  pillory,  than  the  footman 
who  flood  by  him. 

Then  as  to  the  other  part  of  the  defence,  the  ufage — There 
is  not  a  hngle  inftance  particularized  or  fhewn  of  this  kind  ; 
or  to  prove  that  there  has  been  fuch  a  ufage. 

None  of  his  affidavits  fwear,  that  the  method  now  taken 
was  the  ulual  and  ordinary  method,  though  two  of  them  fay 
they  conceive  it  to  be  a  full  execution  of  the  rule.  They  only 
fay  "  that  it  was  not  ufual  or  cudomary  for  many  years  back- 
ward, in  Middlcfex,  to  faflen  or  confine  the  neck  in  the  pil- 
lory."    And  they  give  the  reafon  of  it  too,  and  mention  fomc 
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inconvefiicc'cfi  of  thjit  method.  One  of  them  says  that  this 
man  stood  as  be  had  usuully  seen  others  do  :  but  he  specifies 
no  instances.  Revie,  one  of  the  persons  who  makes  affidavit 
says,  he  has  known  this  practice  about  setting  in  the  pillory 
foi-ty  years,  havins;  lived  so  lono;  near  Charint'.-Cross :  and 
he  never  saw  a  criminal  lo  publicly  exposed  in  and  upon  the 
piUory  before  as  this  man  was.  To  be  sure,  the  face  of  the 
man  who  stands  upright,  is  more  eJiposed  to  view,  than  it 
T.ould  be  if  his  head  v\-ere  bent  dov/n  and  put  in  the  piilory. 
And  therefore,  though  the  words  of  the  affidavit  are  artfully 
drawn,  to  convey  another  meaning,  the  me'iital  reservation  of 
the  swearer  guards  him  from  perjury,  supposing  the  fact  ta 
be,  that  he  never  saw  a  man  stand  upon  the  pillory  before,  in 
the  manner  that  Shebbeare  did. 

So  many  affidavits,  so  studiously  and  artfully  penned,  to  he 
falsely  sworn  in  the  one  ser.se  and  read  in  another,  ai-e  an 
aggravation,  aiid  therefore,  the  rule  ought.  In  my  opinion,  ta 
be  made  absolute. 

Mr. -^?is?.  Denison,  concurred.  Nothing  imports  us  more^ 
than  to  see  that  the  judgments  of  the  Court  be  duly  executed. 
Now  no  ministerial  ofticer,  or  anyone  that  has  seen  a  pil- 
lory, can  doubt  the  meaning  of  setting  a  cnminal  in  the 
pillory.  The  very  form  of  a  pillory  shews  what  it  must 
mean.  And  it  cannot  be  preten  ,'ed  that  standing  erect  upon 
the  pillory,  is  being  set  in  it.  If  there  had  been  sucn  usage 
in  Middlesex,  it  was  high  time  to  put  a  stop  to  it.  But  here 
is  no  such  usage  proved.  Therefore,  the  under  sheriff  ougiit 
to  answer  upon  interrogatories. 

Mr.  Just.  FosTKR,  concurred  :  And  he  considered  this 
effair,  as  highly  concerning  the  honour  and  dignity  of  the 
Court,  and  the'  effectual  execution  of  justice.  Mr.  Beards- 
more  cannot  think,  nor  will  he  venture  to  say,  upon  his  ex' 
amination  on  interrogatories,  "  that  this  is  the  usual  method 
of  putting  offenders  in  the  pillory.' 

Mr.  Jvst.  WiLsioT  also  concurred,  that  this  inquiry  Was  a 
matter  of  the  highest  importance  to  the  honour  of  the  Court, 
and  the  due  execution  of  the  sentence  on  oi^enclers  ;  and  that 
the  offence  is  of  the  most  pernicious  tendency  ;  nothing  being: 
of  worse  con;fequence,  than  that  an  otiicer  of  the  Court  should 
combine  wit!i  a  criminal  to  frustrate  the  sentence  of  the  coui  t. 
He  mentions  a  passage  that  recurred  to  him  upon  this  occa- 
sion, which  he  remembered,  to  have  met  with  in  the  Year- 
books, and  which  is  quoted  in  the  Mayor  of  Oxford'.^  case  in 
Palmer  iS*  :  Where  the  reason  given  in  the  record,  for  the 
plaintiff's  recovering  a  large  sum  ia  a  special  action  a^aius5 

3 


18  APPENDIX. 

the  derendant  for  beating  him,  bein^rj  his  adversay's  attorney^ 
was  '"'■  Quia  the  defendant,  quaiimiii  hi  se  Juity  non  /lermisit 
legem  regnare.'*  And  it  may  be,  with  at  least  as  much  pro- 
priety, suid  of  this  under  sheriff  in  the  present  instance, 
"  that  quantum  in  se  fuit^  non  ficrinidt  rcgem  regnare'*  And 
I.e  expressly  declared  "  that  in  order  to  execufe  the  true  in- 
tent anil  meaning  of  this  rule,  the  head  and  hands  ou-jht  to 
be  put  in  and  through  the  pillory,  and  remain  so  duriiig  the 
vvhole  tiuie."  Mr  Beardmcre  does  not  swear  that  hi  ever' 
saw  a  sentence  executed  in  this  manner  :  nor  do  his  aiiidavits 
specify  any  instance  of  it  He  inquired  into  the  manner  of 
executing  the  sentence,  only  in  order  to  elude  it  :  no  m^tu 
could  doubt  how  it  ought  to  be  executed.  I  think  his  de- 
fence makes  his  case  worse,  rather  than  mends  it.  There- 
fore, he  was  cleai'ly  of  opinion  with  his  lordship  and  the  rest 
of  his  brethren,  "  that  the  attachment  should  issue  against 
Mr.  Beardmore.'*  . 

The  whole  Court  commended  Mr.  Attorney -General,  for 
brint'cing  this  com  p:?,int  before  them;  as  the  honour  and  dig- 
nity of  the  Coiu't,  and  the  end  ard  very  essence  of  justice- 
were  so  materiully  concerned  in  the  due  and  regular  execu- 
tion of  their  sentences. 

Per  cur.  unanimously,  Rule  for  the  attachment  made 
absolute. 

On  the  Monday  following,  (viz.  12th  February,  1759)  the 
defendant  appeared,  and  gave  bail  to  answer  intei rogatories  ; 
and  was  swore   to  make  true  answer  thereto. 

N.  B.  He  had  given  notice  "  that  he  ivould  come  in  and 
confess  the  contempt,  and  submit  directly  to  the  judgment 
of  the  Court."  But  this  notice  was  withdrawn  ;  his  counsel 
being  satisfied  that  this  could  not  be  done  withm  the  cou'so 
of  the  Court,  especially  as  this  was  not  a  mere  single  fact, 
but  a  complicated  charge,  arising  from  several  circumstances. 

Lord  Mansfield  said,  they  were  certainly  right  in  with- 
drawing tlielr  intended  motion. 

And,  Mr.  Morton,  of  counsel  for  the  defendant,  said  that 
this  same  thing  w^is  formally  attempted  in  Dr.  Colebatclie*s 
case  :  (who  would  immediately  i^ave  come  in  and  submitted 
to  the  judgment  of  the  court)  but  he  was  obliged  to  be  ex-- 
•..mined  upon  interrogatories. 

The  defendant  accordingly  gave  bail,  (himself  in  C.  20* 
and  each   of  his  two  sureties  in  (C.  100)  to  appear  and  van 
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»wer  to  interro^'atories  ;  and  then  was  sworn  to  Tnake  true 
ansv/er  to  such  inteiTosjatories  as  should  be  exhibited  against 
fcim.  And  after  having  been  examined,  the  intenogatoiies 
and  exitmination  was  refcred  to  me,  as  usual :  And  I  made 
my  report.  The  examination  was  much  to  the  same  effect 
as  his  defence  upon  the  afiiduvit.  And  the  rule  was  as  fol- 
lows : 

Saturday  next,  after  the  morrow  of  the  Ascension,  Sec 
32  G.  2.  (26th  May,  175  5)  Upon  hearing  the  report  of 
James  Burrow,  esq.  coroner  and  attorney  of  this  Court,  it 
is  adjudged  by  this  Court,  "  That  the  defendant  is  in  coii- 
tempt :"  It  is  thereupon  ordered,  "  That  he  be  committed 
to  the  custody  of  the  mtirshal  of  the  Marshalsea  of  this 
Court."  But  by  consent  of  his  Majesty's  Attorney-General, 
it  is  ordered,  that  the  said  defendant  be  coatinued  upon  his 
recognizance  ;  and  that  the  said  defendant  do  personally  ap- 
pear in  this  Court,  on  the  second  day  of  next  term,  to  re- 
ceive the  judgment  of  this  Court.  It  is  thereupon  further 
ordered,  that  he  the  said  defendant  be  now  discharged  out  ox 
the  custody  of  the   said  marshal. 

The  defendant  now  pci*sonally  appearing  in  Court,  pur* 
suant  to  the  last  lule. 

Mr.  Just.  Denison  pronounced  the  sentence.  He  first 
expatiated  upon  the  offence.  In  doing  which,  he  declared, 
that  it  was  at  the  sheriff's  peril,  to  execute  the  rule  of 
the  Court  in  a  proper  manner,  and  that  no  one  possibly 
could  doubt,  that  suffering  a  gross  offender,  an  infamous 
libeller  of  the  king  and  government,  to  stand  in  triumph, 
erect  upon  the  pillory,  with  a  servant  holding  an  umbrelUi 
over  his  head,  instead  of  standing  with  his  head  in  the  pil- 
lory, by  way  of  disgrace  and  ludibrium,  (which  is  the  intent 
of  this  kind  of  punishment)  was  a  highly  improper  and  in- 
sufficient manner  of  executing  this  rule  of  the  court.  After 
•which,  he  gave  the  sentence  upon  the  defead^iiit,  Eeardmore, 
for  this  his  contempt,  viz. 

To  pay  a  fine  of  C.  50  and  to  be  committed  to  the  custody 
©f  the  marshal,  for  two  months,  aiad  till  tlie  fine  shall  be 
paid. 

[L.] 

2d  Blackstone'a  Reports^  fiage  Ilia. 

King  vs.   Hall. 

The  Court  had  granted  an  attachment  against  him  1^5 1 
Hilary  term,  for  a  contempt  in  causing;    one  Cameron  (wiv^ 
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had  brought  an  action  against  I.eycroft  which  was  referred 
at  nisi  prius,  and  the  order  made  a  rule  of  court)  to  be  ar- 
rested at  his  suit,  while  he  was  attending  the  arbitrators,  on 
purpose  (as  it  was  sworn)  to  prevent  him  from  being  heard 
by  the  arbitrators,  and  thereby  to  obstruct  justice.  He  was 
arrested  on  this  attachment,  and  examined  on  the  24.th  of 
June,  by  the  secondary  for  seven  hours,  but  not  having  time 
to  complete  his  examination,  he  on  the  25th  gave  notice  of 
bail,  for  the  26th,  being  the  last  day  of  Trinity  term.  Davy- 
objected,  that  this  was  not  sufficient  notice,  not  being  two 
days,  according  to  the  rule  of  Court.  But  the  court  held, 
that  the  rule  did  not  extend  to  criminal  c  ises,  but  it  was 
discretionary.  Reasonable  notice  is  sufficisnt,  and  these  bail 
live  in  Holburn.  Nor,  in  criminal  cases,  is  any  justification 
requisite.  So  they  entered  into  recognizance  c£  £.  iJO  each, 
&nd  bailed  the  defendant. 

[M.] 

M  Burrows — B.  R.  fia^s    1256. 

The  defendant  came  up,  to  receive  the  judgment   of  the 
Court,    having  been  reported  in    contempt.     The  contempt 
was  this — 'The    defendant    Wheeler,    being   a    vintner,   had 
bought  two  pipes  of  wine  of  one  James  Stuart  Tulk :  vi-hich 
wine  the  defendant  asserted  to  be  adulterated   and  bad,   and 
therefore   refused  to  pay   for  it.     Whereupon  Tulk  brought 
his  action  against  him   for  the  price.     At   the  trial,  the  mat- 
ter was,  by  consent  of  both  parties  (probably,  to  conceal  the 
secrets  of  the   trade,  and  the  nature   and  degree  of  mixing) 
referred  to  the  arbitration  of   one    Mr.  Charles    Corderoy : 
Wheeler  consented  to  abide  by   his  award,  and   not  to  bring 
any  bill  in  equity.     The  rule  of  nisi  prius  was  made  a  rule 
of  this  Court.     Corderoy  awarded,  "  That   Wheeler   should 
pay   Tulk  a  certain  sum    of  money,    (about    £.  20)  for    his 
wine."     Wheeler  refused  to  pa}'" the   money   awarded;    and 
jiioved  this  Court,  "  to  set  aside  the   award," 

Upon  hearing  that  motion,  the  Court  thought  there  w^as 
no  ground  to  set  aside  the  award  ;  but  that  it  ought  to  be 
performed.  Upon  wliich  the  defendant  performed  the  award, 
and  paid  the  money.  Afterward  he  was  so  ill  advised  as 
to  bring  a  long  bill  in  the  Court  of  chancery.  The  plaintiff 
here,  (defendant  in  equity)  moved  this  Court  for  a  rule  to 
shew  cause  why  an  attachment  should  not  issue  against 
him,  for  bringiag  a  bill  in  equity,  contrary  to  the  rule  of 
this  Court  made  by  consent.  Upon  the  motion,  the  Court 
expressed  their  resentm_\^t,  and  mide  a  ruie  to  shew  cause. 
The  vacation  then  coming  on,  the  defendant  filed  a  supple- 
Uieatal  bill  in  chancery,  statin^j  a  motion  for  an  attachmeutj 
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aTid  praying  an  injunction  and  relief.  The  plaintil:  (defen* 
diuit  ia  equitjO  pleaded,  in  bar,  the  rule  of  this  Court: 
Wiiica  plea  was  allowed. 

Upon  shewing  cause  here,  against  the  attachment,  tlis 
Court,  from  abundant  indulgence,  heard,  a  second  time,  every 
thing  v^hich  could  be  said  to  impeach  the  award.  But  they 
contjmed  of  their  former  opinion,  in  support  of  the  award  : 
And  the  rule  for  the  attachment  was  inade  absolute  of  course. 

He  was  taken  up  upon  the  attachment :  And  interrogato- 
ries iiied.  He  was  examined  :  And  the  interi'og.ttcries  and 
examination  was  peferred  to  me.  I  reported  him  in  con- 
tempt :  For  he  explicitly  o'.vned  the  fact  of  bringing  an  oii- 
ginal  and  supplemental  bill  in  chancery ;  though  he  pretend- 
ed'"that  he  did  not  understand  that  he  had  ever  consented 
"  not  to  bring  a  bill  in  equity,"  nor  ever  meant  any  such 
consent. 

Afterwards,  upon  his  being  driven  to  the  brink  of  com- 
mitment, lie  was  forced  to  submit :  And  it  was  referred  to 
me  to  require  "  James  Stuart  Tulk,  Charles  Corderoy  and 
James  Jefferson,  in  the  Court  of  chancery,  to  be  dismissed  ;'* 
and  also  to  liquidate  and  ascertain  the  amount  of  the  costs 
out  of  purse  of  the  said  James  Stuart  Tulk,  Charles  Corde- 
roy and  James  Jefferson,  occasioned  by  his  having  filed  a 
bill  and  proceeded  in  chancery  against  them,  in  contempt  of 
the  order  of  this  Court.  And  the  Court  adjourned  the  con- 
sideration of  the  judgment  for  his  contempt,  until  after  I 
should  have  made  my  report. 

Immediately  after  the  making  this  rule,  the  defendant  dis-' 
missed  his  bill  in  chancery  ;  and  readily  attended  and  sub- 
.mitted  to  the  taxation  of  all  the  costs  which  the  three  per- 
sons mentioned  in  tlie  rule  had  been  put  to,  out  of  pocket,  as 
well  in  Court  of  chancery  as  in  this  Court,  arising  from  his 
contempt :  All  which  costs  (which  were  amply  allowed,  pur- 
suant to  the  intimation  from  the  Court,  "  that  they  ought 
to  be  so,"  and  amounted  to  £.  87  4s)  he  immediately  paid : 
And  perhaps  his  own  might  be  as  much  more,  at  least. 

■  All  which  was  now  laid  before  the  Court :  And  nothing 
remained,  according  to  the  ordinary  course  of  proceeding, 
but  for  the  Court  to  have  passed  judgment  upon  him  for  his 
contempt.  The  Court  was  unwilling  to  punish  him  further, 
by  fine  and  imprisonment ;  as  he  had  smarted  severely  :  And 
yet,  as  his  contempt  was  so  obstinate,  they  did  not  care  that 
a  slight  sentence  should  stand  upon  their  records.  There- 
fore  they  waved  givin§^  judgment,  by  consent.     They  said, 
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they  would  not  receive  more  complaints  now,  upon  this  oc- 
casion :  But  that  the  uttoi^ney  and  counsel  were  equally  guilty 
©f  the  contempt,  and  more  criminal  ;  and  if  it  ever  happened 
again  they  would  proceed  against  them. 

[N.] 

Mosley'a  Reports,  page   251. 

Lord   Chancellor.     All  who  were  parties,  and  privies  to 
tliis  wedding,  are,  guilty  of  a   contempt  of  this  court,   though 
they  were  strangers  to   the  decretal  order ;  but  I    shall  not 
set  up  a  gener  -i  inquisition  to  find  out  who  they  are,  but  some 
are  probably  affected  by   the  affidavits,  as  Mr.  Chremer,  his 
wife,   and  daughter,  for  when  they  dined  with  Mr.  Freeman 
a  fortnight  before    the    marriage,  Miss   Chremer  and   Miss 
Long  lay  together,  tlie  day  they  were  married  they  went  into 
the  garden  together,  and  were    seen  going  out  of  the  back 
doer,  and  the  servant  who  pursued  them,   found  them  altoge- 
ther at  iVIr.  Chremer's  house  after  the  wedding  :  Be  it  order- 
ed therefore,  that  it  be  referred  to  a  master,  to  see  what  set- 
tlement Mr.  Cxsar  can  make,  and  at  the  same  time  when  th« 
master  makes  his  report,  let  Mr.  Chremer,  wife,  and  daugh- 
ter   shew  cause  when  they  should  not  be  conimitted  ;  but  I 
shall  make  no  order  lor  the  comimitment  of  Mr.  Czesar,  since 
his  uncie,  Mr.  Freeman;  is  wiiling  to  discharge  his  person, 
nor  1  shiill  not   examine  the  person,  who  was  the  minister 
that  performed   the  ceremony  :    And  as  no  objections  have 
been  made  to  the  circumstances  of  Mr.  Cxsar,  but  the  lady 
has  provided  for  he  self  as  well  as  a  guardian  could,  the  Court 
will  consider  that  in  the   punishment  of  Rlr.  Chremer  and 
tlje  others. 

[O.] 

%th  Modern,  page   193. 

The  King   against  Wiatt. 

Upon  a  motion  for  an  attachment  against  the  defendant* 
for  publishing  a  libel  against  a  Doctor  of  Divinity,  in  the 
university  of  Cambridge,  a  rule  was  made  upon  him  to  shew 
cause  on  such  a  day  why  it  should  not  be  granted. 

He  now  moved  by  his  counsel  to  discharge  that  rule,  upon 
an  affidavit  that  his  fault  was  not  wilful,  but  merely  through 
ignonnce  ;  that  he  had  the  libel  from  Crownfield,  a  printer 
in  Cambridge  ;  that  it  was  in  Latin,  which  the  defendant  did 
Dot  understand,  and  that  he  did  not  know  yrho  was  the  author, 
otherwise  than  by  a  letter  which  he  received  from  the  printer, 
and  which  Avas  now  annexed  to  his  affidavit,  by  which  letter  it 
appeared,  that  oue  Dr.  Middleton  was  the  author :  so  tb^t 
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hating  shewn  how  he  came  by  this  libel,  and  having  told  all 
he  knew  of  the  author,  for  that  reason  it  was  insisted  in  liis 
behalf,  that  the  niie  should  be  discharged,  and  that  the  prin- 
ter should  be  prosecuted.  But  the  rule  continued  on  the  de- 
fendant until  he  made  out  his  allegations  against  the  printer, 
who  was  therefore  joined  in  the  rule,  that  both  of  them  might 
be  before  the  Court. 

In  the  next  term,  Dr.  Middleton  appeared,  and  confessed  in 
Court  that  he  Avas  the  author  of  the  book.  And  thereupon, 
the  rule  wus  discharged  against  the  defendant  and  the  prin- 
ter;  and  the  doctor  was  committed  until  further  considera- 
tion of  the  matter.  And  within  a  few  days  afterw^ards  he  was 
brought  into  Court,  and  fined  fifty  pounds,  and  bound  to  his 
good  behaviour  for  a  year. 

And  so  was  Dr.  Colbatch,  the  same  term,  for  the  like 
offence. 

[P.] 

Blh  Modern,  page  81. 

The  King  against  Ackwouth  and  Others. 

Upon  a  motion  for  nn  attachment  against  the  defendants, 
upon  an  affidavit  of  their  withdrawing  a  witness  from  giving 
evidence  at  the  assizes,  in  a  trial  had  there  upon  an  informa- 
tion against  certain  smugglers  ;  it  was  shewed  for  cause  why 
an  attachment  should  not  go,  that  the  defendants  had  affida- 
vits -to  dioprove  the  charge  made  against  them  by  the  affida- 
vits of  the  plaintiff;  thereupon  those  affidavits  were  now  read 
in  Court :  and  it  was  affirmed  to  be  the  constant  practice,  that 
though  the  affidavits  produced  by  the  plaintiff  were  very  full 
as  to  the  charge,  yet  if  the  person  denied  such  charge  by  as 
plain  and  positive  affidavits,  in  such  case  he  should  be  dis- 
charged, and  an  attachm.ent  should  not  go ;  and  that  if  such 
affidavits  were  not  true,  then  the  plaintiff  had  a  proper  re- 
medy, which  was  by  indicting  them  for  perjury.  And  be- 
cause a  m.an  shall  not  be  in  custody,  and  deprived  of  his 
liberty,  by  an  attachment,  therefore  this  is  the  only  case  where 
a  negative  oath  shall  be  preferred  to  an  affirmative. 

All  which  was  agreed  by  the  Court,  but  that  the  present 
ease  differed  ;  for  the  defendant  did  not  by  his  affidavit  plains 
Jy  deny  the  fact  with  which  he  was  charged. 

'  .  [Q-l 

4th  Bzirrows,  page  212f, 
*  Rex   versus  Thomas  Elkins. 

This  man  had  been  returned,  by  the  sheriff  of  Wilts,  "  guiN 
Jy  of  rescue  ;"  (upon  an  arrest  of  mesne  process)   and  *« 
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.nttachment  of  the  Court  had  issued  against  him,  upon  that 
return.  He  was  taken  thereupon,  and  had  been  confined 
seven  wfcks  in  the  county  goal  of  Wilts  ;  and  vvas  after* 
wards  bailed,  to  appear  in  this   Court :  Which  he  now  did. 

Upon  Friday,  tlie  first  day  of  this  term,  Sir  Fletcher  Nor- 
ton, on  his  behalf,  proposed  that  the  Court  should  iirsme-- 
diately  proceed  to  punish  him,  without  going  through  the 
ordinary  course  of  his  being  examined  upon  interrogstories, 
as  no  denial  by  himself,  upon  such  examination,  could  ex-- 
cuse  him,  after  having  been  returned  "  guilty  of  a  rescue'*" 
by   the  she: iff. 

The  Court  were  of  this  opinion.  They  said,  it  would  be 
giving  an  opportunity  to  traverse  the  return ;  which  in  casa 
of  a  rescue  returned,  could  not  be  allowed.  And  according- 
ly, they  ordered  him  to  be  brought  up  again  on  tliis  day. 

And  being  now  brought  up,  Sir  Fletcher  Norton  cited  art 
anonymous  case,  in  2  Salk.  586,  where  Sir  Samuel  Astry, 
said,  "  it  was  the  constant  course,  upon  the  return  of  a  res- 
cue, to  set  four  nobies  fine,  upon  each  offender ;"  and  "  he- 
had  it  from   Mr.  Justice  Twysden." 

Z.ord  Mansfield.  That  seems  to  be  a  strange  rule :  It 
puts  all  rescues,  in  all  cases  and  under  all  circumstances,  oa 
the  same  foot. 

The  Court  seemed  inclined  to  have  gone  further  in  th« 
present  case :  But  as  the  man  had  already  been  seven  v/cek* 
in  prison  j  they  only  fined  him  £.  5. 

^  [R.] 

Pers    IVilliams^  tage  675. 
Pool  versus  Sacheveral. 

In  a  bill  brought  touching  the  real  and  personal  estate  of 
Sacheveral,  deceased,  who  had  issue,  a  daughter,  by  his  f.rst 
.wife,  married  to  the  plaintiff.  Pool,  the  question  was.  Whe- 
ther the  defendant,  who  before  had  been  Mr.  Sacheveral'* 
maid  servant,  Avas  married  to  him  ? 

She  admitted  by  the  answer  that  she  had  a  bastard  by  him» 
>vhich  was  yet  living,  but  before  the  second  child  was  boru 
she  pretended  she  was  mai-ried  to  the  said  Sacheveral,  and 
that  they  had  been  married  in  the  prison  of  the  Fleet,  he  hf 
the  name  of  Robert  Marshall,  and  she  by  the  name  of  Anne 
How  Spinster,  and  that  the  marriage  was  on  the  27th  No* 
Member,  1705. 
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is  the  unwritten  law  of  the  United  States,  in  their  national 
or  fedti-al  capacity.  Judge  Washington  also,  is  said  to  have 
delivered  a  similar  opinion,  upon  another  occasion.  The  like 
opinion  has  been  advanced  on  the  floor  of  tke  federal  house 
of  representatives — concurrent  opinions  from  such  respectable 
authority  deserve  to  be  candidly   and  respectively  examined." 

"  This  question  is  of  very  great  importance,  not  only  as  it 
regards  the  limits  of  the  jurisdiction  of  the  federal  courts  ; 
but  also  as  it  relates  to  the  extent  of  the  powers  vested  in 
the  federal  governmeJit.  For  if  it  be  true,  that  the  common 
law  of  England  has  been  adopted  by  the  United  States,  in 
their  national  or  federal  capacity,  the  jurisdiction  of  the  se- 
veral courts  riiust  be  co-extensive  with  it ;  or,  in  other  words 
unlimited:  so  allso  must  be  the  jurisdiction  and  authority  of 
the  other  brunches  of  the  federal  government  ;  that  is  to  say, 
their  powers  respectively  must  be,  likewise,  unlbnited.  How 
far  this  may  be  the  case,  is  my  present  purpose  to  examine 
with  candour." 

[T.] 

Tucker's  Blackstone — Note  E.   381,  2,   3,  4. 

We  are  to  enquire,  whether  the  several  colonies  of  Great 
Britain,  which  now  compose  the  United  States  of  America, 
brought  with  them  the  laws  of  the  mother  country,  so  far  as 
they  were  appiicuble  to  the  situation  and  circumstances  of  the 
col'      ~s,   respectively,   or  not. 

■"^ry  little  doubt   upon  this  part  of  our  inquiry 
^n  entertained  in  America,  yet  the  celebrated 
,  in  his  Commentaries  on  the  laws   of  Eng- 
denies  that  the  common  law   of  England  as 
allowance  or  authority  in  the  British  American 
'lantations,   or  colonies    in  distant  countries,   as 
,  arc!  either  such  where  the  lands  are  claimed  by 
occupancy,  only,  by  finding  them  desart  and  un- 
and  peopling  them   from  the   mother  country  ;  or 
vhen    already  cultivated  they  have  either  gained  by 
CO.         it,   or  ceded  by  treaties.     And   both  these    rights   are 
founatd  upon  the  law  of  nature,  or  at  least  upon  that  of  na- 
tions.    But  there  is  a  difference  between  the  two  species  of 
colonies,  with  respect  to  the  laws  by  which  they  are  bound. 
For  it  hath  been  held,  that  if  any  uninhabited  country  be  dis- 
covered, and  planted  by  English  subjects,  all  the  English  laws 
then   in  being,  which   are  the  birthright  of  every  subject,  are 
immediately  there  in  force."     Afterwards  he  adds  :  "  But  in 
conquered  or  ceded  countries,  that  have  already  laws  of  their 
own,  the  king  may  indeed  alter  and  change  those  laws  ;  but 
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till  he  does  actually  change  them,  the  ancient  laws  of  th^ 
pountry  remain,  unless  such  as  are  against  the  lavv's  of  God, 
as  in  the  case  of  an  infidel  country.  Our  American  ph^nta- 
tions  are  principally  of  this  latter  sort ;  being  obtained  in  the 
last  century,  by  right  of  conquest,  and  driving  out  the  natives, 
or  by  treaties.  And  therefore  the  common  law,  as  such,  has 
r.o  allo^vance  or  aai.hority  there. 

As  I  apprehend  the  opinion  here   cited  is  not  as  correct  as 
piany  others  of  the  learned  commentator,    I   shall   venture  to 
state  some   objections  to  it  :  observing   by  the  v.  ay,   that  his 
conclusion  is    applicable   only  to   the   colony    of   New-York, 
vhich   was   originally   settled  by   the   Dutch,  and   afterwards 
conquered  by  the  English,  and   ceded  to  the  crown  by  the 
treaty  of  Ercda,   |n    1667,  and  p.erhaps  to  the  adjacent  colony 
of  Jersey,  which  was   likewise  ceded  by  the    same  treaty,  and 
was  also  peopled  at  that  time  by  the   Dutch,  the   boundaries 
between  tlip  two  r plonies,  being  not  then  established.     But 
%A'ith  respect   to  the  other  colonies;  whether  they  M^ere  ob. 
tained  by  purchase   from  the  Indian  natives,  as  was  certainly 
the  case  with  Pennsylvania,  and  as  it  has  been  said,  was  the 
case   with  several  others  :  or  whether  the  territory   v,as  ac- 
quired   by  conquest  or  by   cession  ;   in  either   case,   as  those 
persons  by   whom    the    colony  was  settled,  Avere   neither  the 
people  who  were  conquered,  nor  those   who  were   ceded   by 
treaty,  to   a  different  sovereignty  ;  but  the   conquerors  them, 
sehes  or  colonists,  settling  a  vacant  territory  ceded  bv  treaty, 
the  conclusion  here   made   by  Judge  Blackstone  will  appear 
to    be     erroneous.     For  B.iron    Fuffendorf   informs   us,  that 
sovereignty,   by  way  of  conquest,  is   acquired  when  a  nation, 
havmg  just  reason  to  make  war  upon  another  people,  reduces 
them   by  the    superiority    of  their  arms   to  the  necessity  of 
thenceforward  submitting  to  the  government  of  the  conquer- 
ors.    And  with  respect  to  countries  ceded  by  treaty,  Grotius, 
tells  us,_it  is  ppt  the  people  that  are   alienated,  but  the  per- 
petual   right  of  governing  them  as  a  people.     Noav  the  Bri- 
tish emigrants  by  whom  the  colonies  were  settled,   were  nei- 
ther a  conquered  nor  a  ceded  people,  but  free  citizens  of  that 
state,  by  Avhich,   the   conquest   Avas  made,  or,  to  Avhich,   the 
the  territory  was  ceded  ;  the  Indians,  the  former  people,  have 
uniformly  Avithdrawn  themselves  from  the  ccnquered,  or  ced- 
ed, territory.     What  is  1  ere  ?aid  by  ]Mr.  Blackstone,  cannot, 
therefore,  be  applicable  to  vny  colony,  Avhich  Avas  settled  by 
English    emigrants,  after   the    Ir.dian  natives    had   ceded,  or 
yithdraAvn  themselves  fic.m,  the  territory,  however  applicable 
jt  may   be  to  New-Ycrk.  Avhere  the  Dutch  settlers  remained, 
after  they  Avere   conquered,  rnd  after   the  perpetual  light  of 
governing  them    as    a  people,    was   ceded    by  the   treaty   of 
l^rcda  belorc  mentioned. 
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In  ilic  spiritual  court  it  was  adjudged  to  Le  a  good  mar^ 
Huge,  und  the  sentence  was  affnincd  by  the  delegates;  but 
tbe  daug,hter  claim  ng  title  to  the  moiety  of  the  real  estate,  a 
trial  at  bar  v/as  directed  in  C.  B.  wliere  the  marriage  was 
found  ;  and  afterwards  the  plaintitl's  father  put  an  advertise- 
ment into  the  Daily  C'ourant,  intimatinf;;,  that  whereas  there 
was  an  entry  in  the  re!!;ister  in  the  Fleet  prison,  of  a  mar- 
riage there  the  27th  of  November,  1705,  in  the  words  and 
figures  following,  (viz.)  "  November  27,  1705.  Robert  Mar- 
shall of  St.  Martin's  Lane  in  St.  INIartin's  Parish,  and  Anne 
How  Spinster :"  Whoever  shall  discover  and  legally  prove 
that  the  said  two  persons  were  then  married,  and  before  and  at 
the  time  of  the  marriage  were  really  called  and  known  by 
those  respective  names,  shall  have  a  reward  for  such  discovery 
(on  legal  proof  of  the  same)  of  £.  100  over  and  above  alt 
legal  charges,  to  be  paid  by  Ed\Tard  Pool. 

And  it  was  now  moved  that  Pool  should  be  conrtmitted  ;  if. 
having  been  formerly  mentioned  before  the  master  of  thd 
rolls,  v/ho  ordered  it  to  be  moved  before  the  Lord  Chancellor, 
as  being  a  matter  of  great  moment,  concerning  on  one  side, 
the  liberty  of  the  subject,  and  on  the  other,  the  preservation 
of  evidence  from  subornation  and  corruption. 

The  motion  being  made  before  Lord  Chancellor,  it  was  by 
him  adjouru'^d  to  the  next  seal,  after  which  at  another  day 
the  Lord  Chancellor,  with  great  solemnity,  thus  pronounced 
his  opinion. 

This  tends  to  the  suborning  of  witnesses,  is  very  clanger-' 
6u3,  and  not  only  greatly  criminal,  but  is  a  contempt  of  the 
Court,  being  a  means  of  preventing  justice  in  a  cause  now 
depending,  which  is  aggravated  by  the  m:?.rriage  having  been 
pronouiiced  good  in  the  court  of  delegates,  and  also  a  verdict 
at  the  bar  of  the  common  pleas  in  its  favour  ;  and  as  the 
Court  may,   so  in  justice  it  ought,  to  punish  this  proceeding. 

It  has  been  objected,  that  nothing  has  been  done  in  con-; 
sequence  of  this  advertisement,  no  wi  "oess  came  in^ 

lies/i.  It  does  not  appear  but  that  some  person  would  corns 
in,  were  this  not  discouraged  ;  however,  the  person  moved 
against  has  done  his  part,  and  if  not  succssaful,  is  still  not 
the  less  criminal. 

Object.     This  is  not  an  cfier  to  any  particular  person. 

Rcs;'!.  It  is  equally  criminal  when  the  offer  is  to  any,  for  to 
any  is  to  every  particular  person.     This   advertisement  will 
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come  to  all  persons,  to  rogues  as  well  as  honest  men;  and  It 
is  a  strange  way  of  arguing  to  say,  that  offering  a  reward  to 
one  witness  is  criminal,  but  that  offering  it  to  more  than  one 
is  not  so :  Surely  it  is  more  criminal,  as  it  may  corrupt 
more. 

Object.  A  person  coming  in  for  such  a  reward  is  no  wit- 
ness, for  that  his  testimony  must  be  rejected. 

Res/}.  It  is  so  of  every  witness  suborned  or  bribed  ;  he  is 
no  witness,  if  you  provcjd  him  bribed. 

Object.  This  matter  is  now  over,  (viz.)  the  sentence  in  the 
spiritual  court  and  the  trial. 

Res/i.  It  is  not  over ;  for  suppose,  on  the  reward  offered 
by  this  advertisement,  a  dozen  affidavits  should  come  in,  prov- 
ing what  it  desired  may  be  proved,  this  would  probably  in- 
duce the  Court  to  grant  a  new  trial,  and  might  overturn  all 
the  proceedings  which  have  hitherto  passed.  It  is  a  reproach 
to  the  justice  of  the  nation,  and  an  insufferable  thing,  to  make 
a  public  offer  in  print  to  procure  evidence,  and  is  tantamount 
to  saying,  that  such  persons  as  will  come  in  and  swear,  or 
procure  others  to  swear  such  a  thing,  shall  have  £.  100  re- 
wai'd  ;  and  this  in  a  cause  now  depending  here  :  If  yj.  100  is 
to  be  allowed,  the  same  reason  will  hold  as  to  the  allowing 
of  £.  500  or  /:.  1000.  And  though  the  intention  of  the  per- 
son so  advertising  may  be  innocent,  (and  I,  knowing  the  man, 
believe  it  was  so,  insomuch  that  if  a  court  may  be  said  to 
have  inclinations  or  impressions  from  thence,  I  must  own,  I 
should  be  influenced  by  my  knowing  Mr.  Pool  to  be  an  honest 
man :)  Yet  the  justice  of  the  court,  nay  the  justice  of  the 
nation  being  concerned  in  so  public  a  case,  I  cannot  dismiss 
the  party,  though  his  counsel  offer  to  pay  costs  to  the  other 
side,  but  in  justice,  and  for  example's  sake,  he  musf  stand 
committed. 

[S.] 
Tucker^s  Black3tone-~-.J^^te  F..  Exirart  fro7n  fiages  578,9,80. 

*'  Some  late  incidents  have  given  rise  to  an  opinion  that  the 
common  law  of  England,  is  not  only  the  law  of  the  Ameri- 
can States  respectively,  according  to  the  mode  in  v/hich  they 
may  seveitilly  have  adopted  it,  but  that  it  is  likewise  the  law 
of  the  Federal  government,  a  much  wider  held  for  investiga- 
tion is  therefore  opened." 

"  Judge  Elswqrth  is  reported  on  a  late  occasion  to  have  laid 
it  down  as  a  general  rule,  that  the    common  law  of  England, 
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corfius  was  delivered  to  him  to  have  the  body  of  one  in  his  cus- 
tody in  this  Court,  and  that  he  would  have  done  it  but  the  pri- 
soner refused  to  pay  the  charges  and  fees  of  his  carriage.  Per 
cur.  this  matter  cannot  excuse  the  contempt  ;  for  the  king's 
writ  ought  to  be  obeyed,  and  the  Court  shall  tax  the  charges, 
and  compel  payment,  if  the  officer  and  the  prisoner  and  plain- 
tiff cannot  agree,  or  payment  be  not  made  according  to  tlic 
agreement.  And  this  was  affirmed  by  Livesauy  Secondary, 
and  others  to  be  the  course  of  the  Court  tho'  some  of  the  coun- 
sel said  the  contrary.  And  though  the  defendant  being  exa- 
mined upon  interrogatories  for  exacting  bail  oi C  200  on  an  ac- 
tion of  battery  in  the  Court  whereof  he  was  the  steward,  and 
imprisonment  of  the  defendant  there  for  want  of  such  bail 
(which  the  Court  here  declared  to  be  a  great  oppression) 
and  upon  other  matters  of  contempt;  he  had  denied  the  said 
matters  upon  his  oath,  yet  the  court  proceeded  to  the  exa- 
mination of  the  said  matters  also,  and  did  not  discharge  him 
upon  his  oath  (as  is  the  case  where  no  contempt  is  confessed) 
and  finding  the  defendant  guilty,  committed  him  to  the  mar- 
shal, where  he  remained  in  custody  for  9  or  10  days.  And  af- 
terwards, on  his  petition,  and  paying  a  small  fine  and  costs  to 
the  prosecutor  was  discharged. 

[W.] 

&th   Modern — fi.  f3. 

Saunders  against  Melhuish. 

Melhuish  had  got  an  unknown  person  to  assume  the  name 
of  tenant  in  possession,  and  to  personate  him  in  receiving  a 
declaration  in  ejectment  ;  and,  upon  the  usual  affidavit,  tricked 
the  plaintiff  out  of  his  possession. 

And  the  matter  being  made  out  by  affidavit,  and  even  by  the 
affidavits  of  the  two  comrogues,  viz.  he  that  delivered,  and  the 
other  that  received  the  declaration. 

The  Court  ordered  restitution,  for  no  man's  possession  ought 
to  be  disturbed  upon  the  affidavit  of  such  infamous  witnesses. 

And  Melhuish,  the  plaintiff  in  ejectment,  attending,  was 
committed  to  answer  interrogatories.  For  Holt,  Chief  Justice, 
said  when  one  is  put  to  answer  interrogatories  for  a  fact  fully 
proved  against  him,  he  ought  to  answer  in  custody  ;  but  where 
it  is  aiiy  thing  doubtful  the  course  is  to  put  iiim  to  answer, 
that  is,  to  bind  him  by  recognizance  to  answer.  And  in 
either  case,  if  they  piirge  themselves  upon  oath  they  are  dis- 
charged, but  they  may  be  prosecuted  for  perjury  if  they 
swear  false.  And  if  the  interrogatories  be  not  exhibited  in 
four  days,  by  the  course  of  the  Court  they  are  discharged. 
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[X.] 
8t/i  Modern— MC^B.  R. 
Wright  against  Mason. 

Upon  a  motion  for  an  attachment  r,;-ainst  the  defendant,  ?nd 
one  Pured^  an  attorney,  for  foul  practice,  and  for  oppresring 
plaintiri;  for  threatening  to  take  him  up  by  a  Avarrant  of  the 
Chief  Justice,  and  by  colour  thereof  gcttin-  seme  money  from 
him,  and  a  note  under  his  hand  to  pay  more  for  not  sending 
him  to  Ktnvgate^  for  a  trespass  they  pretended  to  be  done  by 
his  wife. 

A  rule  Avas  made  for  them  to  shew  cause,  en  such  a  day, 
Avhy  an  attachment  should  not  go  against  thein. 

And  upon  that  day,  they  appeared  and  produced  several  af- 
fidavits, -which  were  read  in  Court,  and  by  which  they  denied 
the  charge,  but  not  positively  and  directiy. 

And  it  appearing  by  the  affidavits,  that  the  fact  was  dene  by 
the  Avife,  there  was  no  colour  to  procure  the  warrant  of  the 
Chief  Justice  against  the  husband;  and  it  further  appearing 
that  the  attorney  had  indorsed  this  note  to  another,  en  pur- 
pose to  load  the  plaintifl"  with  an  action,  he  wa3  ordered  to 
f>tand  committed  until  he  should  answer  intcrmgalcries^  which 
were  to  be   hied  in  four  days. 

And  afterwards.  In  answer  to  the  intcrrogniorics  he  swore 
oft"  all  that  was  charged  against  him,  for  which  he  was  in- 
dicted, and  convicted  of  [lerjury. 

[Y.] 

Dallai^'s    Rcjwrts — 332 — Xotcs. 

«  With  respect  to  the  address  itself,  Mr.  LcavIs  analyse<i 
its  offensive  parts,  in  order  to  shew  that  it  treated  the  judges, 
with  indecent  opprobium  ;  that,  in  some  respects,  it  Avas  in- 
consistent Avith  truth,  and  that,  in  its  general  operation,  it 
Avas  intended,  and  could  not  fail,  to  excite  resentment  against 
BroAvn  the  plaintiff,  and  compassion  for  OsAvald,  the  defen- 
dant, in  the  cause. 

He  noAV  proceeded  to  consider  the  mode  of  punishment ^ 
which  form.ed  a  material  pait  of  Mr.  OsAvald's  complaint,  and 
in  suppoit  of  its  legality,  referred,  generally,  to  the  autho- 
rities which  he  had  already  cited.  He  obseived  that  much 
declamation  ha«l  been  Avasted  upon  this  topic  ;  and  that  the 
proceeding  by  attacl-.ment  had  been  A'ehementlv  reprobated 
as  th'j  creature  of  t!;e  CoiTt  of  Star  Ch?.mbcr.     Though  thr>: 
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This  clislinclion  between  the  English  emigrants,  and  the 
Indian  natives,  being  once  undorslocd,  we  shall  be  able  to 
apply  to  the  former,  what  Grotius  says  upon  this  subject, 
viz.  "  When  a  people,  by  one  consent,  go  to  form  colonies, 
it  is  the  original  of  a  new  and  independent  j^cople  ;  for  they 
are  not  sent  out  to  be  slaves,  but  to  enjoy  equal  privileges 
and  freedom.  Tiiis  sentiment  he  adopts  from  Thucydides, 
who,  speaking  of  the  second  colony,  sent  by  Corintliians  to  E- 
pidamus,  says,  they  ordered  public  notice  to  be  given,  "that 
such  as  v.'::re  willing  to  go  thither,  should  enjoy  the  same 
lights  and  privileges  as.  those  who  staid  at  home  ;  wiiich  cor- 
lisponds  prcciss.'!y  v/:th  the  declaration  contained  in  Queen 
]  Elizabeth's  charter,  to  Sir  Walter  Raleigh,  bearing  date  March 
25,  158  1,  whereby  she  promises  and  engages,  that  for  the  pur- 
pose of  "  uniting  in  mo  c  perfect  league  and  amity,  such  lands 
and  countries  as  the  patentees  should  settle  with  the  realms  of 
England  and  Ireland,  and  for  the  better  encouragement  of 
those  who  would  engage  in  the  enterprize,  the  said  countries 
so  to  be  possessed  and  inhabited,  should  from  henceforth  be 
inalleglance  and  protection  of  her,  her  heirs  and  successors  ; 
and  farther  grants  to  the  s?,id  Sir  Vv'alter  Raleigh,  his  heirs 
and  assigns,  and  to  every  other  person  or  persons,  to  their  and 
every  of  their  heirs,  that  they  and  every  of  them  that  should 
hereafter  be  inhabiting  in  the  said  lands,  countries,  and  terri- 
tories, should  and  might,  have  and  enjoy,  all  the  privileges 
of  free  denizens,  or  persons  native  of  England.  The  like  en- 
gagements and  stipulations  were  contained  in  all  the  succes- 
sive charters  granted  by  King  James,  to  the  colony  of  Virgi- 
nia ;  from  whence  it  seems  probable  that  the  charters  of  all 
the  other  colonies  contained  the  same.  If  this  were  the  case, 
we  may,  Avithout  recurring  to  the  authority  of  the  v.riters  on 
the  law  of  nations,  decide  upon  the  ground  of  compact  alone, 
that  the  English  emigrants  v/ho  came  out  to  settle  in  America, 
did  bring  with  them  all  the  rights  and  privileges  of  free  na- 
tives of  England  ;  and  consequently  did  bring  with  them  that 
portion  of  the  laws  of  the  mother  country,  which  was  necessa- 
ry to  the  conservation  and  protection  of  those  rights.  A  peo- 
ple about  to  establish  themselves  in  a  new  country,  remote 
from  the  par  jnt  state,  would  equally  stand  in  need  of  some  mu- 
nicipal laws,  and  want  leisure  and  experience  to  form  a  code 
adapted  to  their  situation  and  circumsances.  The  municipal 
laws  of  the  parent  state  being  better  knov.-n  to  them,  than  those 
of  any^other  nation,  a  recurrence  to  them  would  naturally  be 
had,  for  the  deciiiion  of  all  questions  of  right  and  wrong,  wiiich 
i.hould  arise  among  them,  until  leisure  and  experience  should 
enable  them  to  make  laws  better  adapted  to  their  own  peculiar 
situation.  The  laws  of  the  parent  state  would,  from  this  cir- 
cum.itance,  acquire  a  tacit  authority,  and  reception  in  all  cases 
to  which  they  were  applicable.     Of  this  appixability,  the  colo- 
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nists  themselves  could  be  the  only  competent  judges  ;  the 
grant  of  a  legislature  of  its  own,  to  each  colony,  was  a  full  re- 
cognition of  this  principle,  on  the  part  of  the  crov.n  :  and  sanc- 
tioned the  exercise  of  the  right,  thereby  recognized,  on  ail  fu- 
ture occasions. 

[U.] 
Zd  Aitki7is — 5  64. 
Skip  -vs.  Harwood. 

There  was  a  decree  in  chancery,  lor  a  receiver  to  collect  in 
the  partnership  debts,  and  that  Mr.  Harwood  should  not  dis- 
pose of  any  part  of  the  dead  stock  : 

The  morning  of  the  decree,  and  after  it  had  passed  Mr.  Har- 
wood, removed  250  butts  of  beer,  in  a  fraudulent,  collusive 
manner,  in  order  to  evade  the  decree  he  expected  avouIc;  be 
made  in  the  cause,  for  he  was  present  in  Court  during  the 
hearing. 

A  few  days  afterwards,  Harwood  committed  an  act  of  bank- 
ruptcy. 

The  assignees  under  the  commission,  who  are  in  possession 
of  the  goods  that  Avere  clandestinely  conveyed  away,  insist  that 
they  have  a  right  to  detain  them,  notwithstanding  the  decree 
which  Mr.  Skifi  has  obtained,  and  that  he  must  now  come  in 
fmrifiasser  with  other  creditors  under  the  commission,  particu- 
larly as  the  decretal  order  had  not  passed. 

Lord  Chancellor.  As  to  what  has  been  insisted,  that  the 
decretal  order  is  not  actually  passed,  and  therefore  Mr.  Har- 
Avood  is  not  guilty  of  a  contempt,  his  lordship  said,  where  a  per- 
son, as  Mr.  Harwood  has  done,  attends  a  cause  to  which  he  is  a 
defendant,  the  whole  time  of  the  hearing,  and  had  notice  of  the 
decree  by  being  present  when  it  was  pronounced  in  Court,  if 
he  does  any  act  that  is  a  contravention  to  the  decree,  he  is  guil- 
ty of  a  contempt,  and  punishable  for  it,  notwithstanding  the 
decretal  order  is  not  drawn  up  ;  and  there  are  several  instan- 
ces of  this  kind,  or  otherwise  it  would  be  extremely  easy  to 
elude  decrees,  some  of  which  in  their  nature  require  a  conside- 
rable length  of  time,  before  they  can  be  compleatly  drawn  up. 

Lord  Hardwicke  committed  Mr.  Harwood  to  the  Fleet  for 
hib  contempt. 

[V.] 
Thomas  Jones's   Re/iort.s—^\7S. 

The  King  against Steward  of  .  .    .  • 

The  defendant  appeared  upon  an  attachment,  and  being  ex- 
amined on  interrogatories,  he  confessed  that  a  M' lit  o{  habeas 
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Court  might  have  emp]o3-ecl  the  process  of  attachment  (of 
■which,  however,  he  did  not  recollect  an  instance)  yet,  he  in- 
sisted, that  it  Avas  idle  and  absurd  to  consider  it  as  the  crea- 
ture of  a  jurisdiction,  whose  own  existence  was  of  a  much 
later  date,  than  that  of  the  subject  to  which  wc  are  iold  it  gave 
birth.  Toprove  this,  he  stated  that  the  Court  of  Star  Cham- 
h:iv  was  not  instituted  till  the  year  1368  ;  that  Magna  Charta 
v/as  ccnlirnied,  ar  least  1 1 3  years  before  tliat  time  ;  and,  as  all 
the  authorities  concur,  in  declaring  that  the  process  by  attach- 
ment is  as  ancient  as  the  laws  themselves,  and  that  it  was  con- 
firmed by  Magna  Charta,  its  origin  is  consequently  long  antece- 
dent to  that  of  the  Court  of  Star  Chamber,  4  Black.  Com.  280, 
281,  282,  283,  284,  285. 

But  he  argued,  with  great  strength  and  perspicuity,  that  the 
process  of  attachment,  which  in  practice  vvas  multiplied  into 
innumerable  uses,  was  essentia!  to  the  administration  of  jus- 
tice ;  and,  that  if  the  exercise  of  this  power  was  suppressed, 
the  courts  themselves  might  as  well  be  amiihilated.  He  re- 
presented, that  it  Avas  an  established  principle  in  law,  that  one 
Court  could  not  punish  a  contempt  conamittted  against  another", 
then,  continued  he,  how  shall  the  Common  Pleas  repel  an  in- 
jury of  that  nature  ?  It  is  not  vested  with  any  crim.inal  juris- 
diction, it  cannot  impannel  a  grand  jury,  nor  try  an  indictment ; 
the  only  remedy,  therefore,  which  the  case  can  admit,  is  by  an 
attachment.  He  applied  the  same  reasoning  to  the  Supreme 
Court  ;  and  with  I'espect  to  the  Orphans  Courts,  the  Courts  of 
Admiralty,  and  the  Courts  of  the  Registers  of  Wills,  8cc.  he 
observed,  that  their  proceedings,  according  to  the  civil  law, 
were  totally  independent  of  juries  ;  and  that  consequently  if 
they  were  deprived  of  the  process  of  attachment,  it  was  in  vairi 
for  them  to  decide  and  to  decree,  for  they  would  then  be  with- 
out any  means  to  enforce  obedience  to  their  decisions  and  de- 
crees. Nay,  he  added,  that  without  this  power-,  the  legislature 
itself  would  be  exposed  to  wanton  insult  and  interruption  ;  and 
that  letters,  such  as  he  had  received,  menacing  his  existence 
for  his  conduct  on  the  present  occasion,  might  be  written  and 
avowed  with  absolute  impunity. 

He  then  enumerated  many  instances  in  which  gi'oss  injustice 
would  take  place,  but  for  the  intervention  of  this  summary 
proceeding.  Where  a  sheriff  refuses,  or  neglects  to  return 
a  writ  ;  or  to  pay  mone}'  which  he  has  received  upon  an  ex- 
ecution ;  wliere  an  inferior  Court  refuses  to  transmit  areccr'd  ; 
a  witness,  or  juryman,  to  attend  or  be  sworn  ;  and  where  a  de- 
fendant in  ejectment  refuses  to  pay  costs,  after  a  nonsuit,  for 
want  of  a  confession  of  lease  entry  and  ouster  ; — in  all  these 
and  many  other  cases  he  demonstrated,  that  the  great,  efficient 
remedy,  was  by  an  attachment  to  be  issued  against  the  dslin'^ 
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quent.  In  tracinsr  the  antiquity  of  the  process  by  attachment, 
lie  rejnarked,  that  it  was  admitted  to  be  a  patt  of  tiie  common 
law,  by  the  most  authoritative  writers  ;  and  that  the  common 
law  was  a  compound  of  the  Danish,  Saxon,  Neman,  Pict,  and 
civil  huv- — I  Black.  Com.  G3.  As,  therefore,  tlie  attachment  is 
derived  from  the  civil  law,  and  the  civil  law  v/as  introduced  in- 
to England  by  the  Romans,  early  in  the  first  century,  he  tho't 
it  impracticable  at  this  day  to  ascertain  its  source  ;  but  insisted 
that  enough  appeared  to  prove  it  to  be  of  immeruorial  usage, 
jiad  a  part  of  the  law  of  the  land. 

He  then  adverted  to  the  leading  objection  made  by  the  ad- 
vocates for  Mr.  Oswald,  that,  however  the  process  of  attach- 
ment might  be  legal  in  England,  it  was  not  so  in  Pennsylvania. 
From  a  decision  in  the  time  of  Judge  Ivinsey,  he  shewed,  that 
before  the  revolution,  an  attachment  had  issued  for  a  contempt, 
and  that  the  party  iiad,  in  fact,  answered  certain  interrogatories 
filed  by  order  of  the  Court,  so  that  it  only  remained  to  enquire, 
^yhether  any  alteration  had  been  introduced  by  the  constitution 
of  the  state.  In  the  24th  section  of  that  instrument,  it  is  de- 
clared, that  "  the  Supreme  Court,  and  the  several  Coiirts  of 
Common  Pleas  of  this  commonwealth,  shall,  besides  the  pow- 
ers usually  exercised  by  such  Courts,  have  the  powers  of  a 
Court  of  Chancery,  so  far  as  relates,  cic"  Now,  as  it  appears 
by  the  case  which  occurred  while  Mr.  Kinsey  was  Chief  Jus- 
tice, that  the  povv'er  of  issuing  attachments  was  usually  exer- 
cised by  the  Supieme  Court,  so  far  from  altering  the  la.w,  this 
is  a  direct  confirmation  of  the  jurisdiction  of  the  Court,  for  the 
gi  eater  naturally  includes  the  less  ;  and  if  the  Court  is  vested 
with  all  its  former  powers;  by  what  possible  construction  can 
we  deprive  it  of  this  I  But  it  is  answered,  that  a  section  in  the 
bilis  of  rights  provides,  that  "  in  all  prosecutions  for  criminal 
offences,  the  trial  shall  be  by  jury,  &c.'"  True  ;  but  the  whole 
system  must  be  taken  together  ;  or,  if  Ave  examine  a  particu- 
lar pail,  it  must  be  with  a  recollection  of  the  immediate  sub- 
ject to  which  that  part  relates.  For,  otherwise,  this  very  sec- 
tion might  as  properly  be  brought  to  prove,  that  the  Judges 
could  not  be  impeached,  (since  surely  that  is  not  a  trial  by  jury) 
as  that  they  have  not  the  power  of  issuing  attachments.  All 
Qases  proper  for  a  trial  by  jury,  the  bill  of  rights  clearly  meant 
to  refer  to  that  tribunal  ;  but  can  any  thing  more  explicitly  de- 
monstrate, that  the  framers  of  the  constitution  were  i,ware 
of  some  cases,  which  required  another  mode  of  proceed- 
ing than  their  declaration,  that  "  Trial  shall  be  by  jury  as  here- 
tofore ?  Who  will  assert  that  contempts  were  ever  so  tried  ? 
Who  will  hazard  an  opinion,  that  it  is  possible  so  to  try  them  ? 

But  does  not  the  constitution  of  Pennsylvania  further  distin- 
guish between  the   lav/s  of  the  land,  and  the  judgment  of  out* 
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peers  ;  fuvnlshin^  a  striking  alternative,  by  the  disjunctive 
particle  or?  This  very  scntixnent,  expressed  in  the  same 
words,  appears  in  the  Magna  Charta  of  England,  and  yet  Black- 
,stone  unequivocally  inform  us,  that  the  process  of  attachment 
was  confirmed  by  that  celebrated  instrument.  In  the  14th 
chap,  of  Magna  < 'harta,  it  is  also  said,  that  "  no  amercement 
shall  be  assessed,  bvit  by  lawful  men  of  the  vicinage  ;"  and 
who,  that  is  at  ail  acqu-.inted  Avith  the  law,  or  with  the  reason 
of  the  hiw,  can  think  it  possible,  in  that  case,  to  pursue 
the  generality  of  the  expression'?. 

From  these  analogous  principles,  therefore,  and  the  coi>- 
struction  of  ages,  we  may  safely  argue  on  the  present  oc- 
casion. But  the  wild  and  hypothetical  interpretations,  which 
some  men  have  offered,  would  inevitably  involve  us  in  a 
labyrinth  of  error,  and  eventually  endanger  that  liberty,  which 
they  possess,  and  every  honest  citizen  must  wish,  to  preserve. 
As  to  the  manner  of  profceeding  upon  tbe  attachment,  the 
Court  on  tliis  occasion  have  follov.'ed  the  precedent  in  Mos- 
ley's  Rep.  250.  where  it  is  liberally  said,  that  the  defendant 
shall  not  be  permitted  to  be  examined  to  bring  himself  into 
contempt ;  but  upon  proof  of  the  contempt,  he  shall  be  aliovir- 
ed  to  purge  himself  upon  his  oath. 

S 
Upon  the  whole  Mr.  Lewis  concluded,  that  the  only  grounds 
of  impeachment,  were  bribery,  corruption,  gross  partiality, 
or  wilful  and  arbitrary  oppression  ;  and  that  as  none  of  these 
ha  1  been  proved,  Mr.  Oswald's  m.emorial  ought  to  be  dis- 
missed. Ke  said,  indeed,  that  it  would  be  preferable  to  return 
to  the  state  of  nature,  than  to  live  in  a  state  of  sociiety,  upon 
the  terms  which  the  m.emorial  presented  ; — terms  v/hich 
left  the  weak  and  the  innocent  a  prey  to  the  pov/erful  and 
the  wicked  ;  and  which  gave  to  falsehood  and  licentiousness, 
all  that  was  due  to  freedom  and  to  truth. 

When  Mr.  Lewis's  argument  was  closed,  Mr.  Findley, 
a  member  frpm  Westmoreland,  rose,  and  delivered  his  senti- 
ments, with  great  ability  and  precision.  He  acknowledged, 
that  he  had  received  great  information  and  pleasure,  from 
the  learned  and  eloquent  speech  of  the  member  who  preceed- 
ed  him  ;  but  he  thought  it  was  unnecessary,  upon  the  present 
occasion,  to  explore  the  dark  and  distant  periods  of  juridical 
history.  The  rights  and  immunities  which  formed  the  great 
object  of  the  revolutioi-i,  he  contended,  were  capable  of  an 
easy  and  unequivocal  definition  ;  they  were  not  of  such  re- 
mote antiquity  as  to  be  lost  even  to  the  feelings  of  the  people; 
and  the  constitution  of  the  state  was  the  only  proper  criterion, 
by  which  they  could  be  judged  and  ascertained.  He  did 
nat^  therefore,  intend  to  pursue  Mr.  Lewis,  in  the  tract  oF 
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legal  disquisition  ;  but,  appealing  confidently  to  the  instra* 
ment  itself,  he  deemed  it  to  be  his  duty  to  pronounce,  that 
the  decision  of  the  Sivpreme  Court  was  a  deviation  from  the 
spirit  and  the  letter  of  the  frame  of  government.  In  doing 
this,  he  observed,  that  he  did  not  mean  to  assert,  that  any 
ground  had  been  shown  for  the  impeachment  of  the  judges. 
But,  on  the  contrary,  he  agreed  with  Mr.  Lev.is,  that  bribery^ 
corruption,  or  a  wilful  and  arbitrary  infraction  of  the  law, 
were  the  only  true  causes  for  instituting  a  prosecution  of 
that  nature  ;  and  his  candor  readily  induced  him  to  believe, 
that  as  none  of  these  had  been  proved,  neither  did  any  of  them 
actually  exist  on  this  occcision.  But,  he  said,  it  was  due  to 
the  dearest  interests  of  posterity,  that  the  legislature  should 
act  with  that  circumspection,  should  decide  with  that  v.isdom 
which,  leading  on  the  one  hand,  to  an  acquittal  of  the  judges, 
did  not  tend,  on  the  other,  to  establish  a  baneful  and  destruc- 
tive precedent.  It  was  in  this  point  of  vievt^,  that  the  pre- 
sent proceeding  presented  itself  to  his  mind,  as  a  matter 
of  the  greatest  magnitude  and  importance  ;  and  he  said  it 
were  better  far  that  Mv.  Oswald  had  suffered  in  silence  and 
t>bscurity,  than  that  the  attention  of  the  legislature  should 
be  awakened,  only  to  give  additional  strength  and  authority 
to  the  mistaken  judgiiient  of  the  Court. 

[Z.] 

4th  Blacksione — 286 — 7. 

If  the  contempt  be  committed  in  the  face  of  the  Court 
the  offender  may  be  instantly  apprehended  and  imprisoned, 
at  the  discretion  of  the  judges,  without  any  further  proof 
or  examination.  But  in  matters  that  arise  at  a  distance  and 
of  which  the  Court  cannot  have  so  perfect  a  knowledge,  unless 
by  the  confession  of  the  party  or  the  testimony  of  others, 
if  the  jvidges  upon  aJJidai'U  see  sufficient  ground  to  suspect 
that  a  contempt  has  been  committed,  they  either  make  a 
rule  on  the  suspected  party  to  show  cause  why  an  attach- 
ment should  not  issue  against  him ;  or  in  very  flagrant  in- 
stances of  contempt  the  attachment  issues  in  the  first  in- 
stance ;  as  it  also  does  if  no  sufficient  cause  be  shown  to 
discharge,  and  thereupon  the  Court  confirms  and  makes 
absolute  the  original  rule.  This  process  of  attachment  is 
merely  intended  to  bring  the  party  into  Court;  and  vvhen 
there,  he  must  either  stand  committed,  or  put  in  bail,  in  order 
to  answer  upon  oath  to  such  interrogatories  as  shall  be  ad- 
ministered to  him  for  the  better  information  of  the  Court 
■with  respect  to  the  circumstances  of  the  contempt.  These 
interrogatories  are  in  the  nature  of  a  charge  or  accusation 
and  must  by  the  course  of  the  Court  be  exhibited  within  the 
first  4  days :    And,  if  any  of  the  interrogatories  is  improper. 
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the  defendant  may  refuse  to  answer  it,  and  move  the  Court 
to  have  it  struck, out.  If  the  party  can  clear  himself  upon 
oath  he  is  discharged;  but  if  perjured,  may  be  prosecuted 
for  the  perjury.  If  he  confesses  the  contempt  the  court 
will  pj-oceed  to  correct  him  by  fine  or  iijiprisonment,  or  both, 
and  sometimes  by  a  corporeal  or  infamous  punishment.  If 
the  contempt  be  of  such  a  nature  that  when  the  fact  is  once 
acknowledged,  the  Court  can  receive  no  farther  information, 
by  interrogatories  than  it  is  already  possessed  of  (as  in  the 
case  of  a  rescou^)  the  defendant  may  be  admitted  to  make 
such  simple  acknowledgment,  and  receive  his  judgment,  with- 
out answering  to  any  interrogatories  :  but  if  he  wilfully  and 
obstinately  refuses  to  answer,  or  answers  in  an  evasive  man- 
ner, he  is  then  clearly  guilty  of  a  high  and  repeated  con- 
tempt, to  be  punished  at  the  discretion  of  the  Court. 

[A.  A.] 

ji?i  act  fur  the  advancement  of  jvMice^  and  more  certain 
adrainhtratiQ7i   thereof. 

Whereas  King  Charles  the  second,  by  his  royal  charter 
to  \Villiam  Penn,  esq.  for  erecting  this  country  into  a  province^ 
did  declare  it  to  be  his  will  and  pleasure,  that  the  laws  for 
regulating  and  governin'g  of  property  within  the  said  province, 
as  "well  iFor  the  descent  and  enjoyment  of  lands,  as  for  the 
enjoyment  and  succession  of  goods  and  chattels,  and  likewise 
as  to  felonies,  should  be  and  continue  the  same,  as  they  should 
be  for  the  time  being  by  the  general  coarse  of  the  law  in  the 
Kingdom  of  England,  until  the  said  laws  shall  be  altered  by 
the  said  Wiliiam  Penn,  his  heirs  or  assigns,  and  by  the  free- 
men of  the  said  province,  their  delegates  or  deputies,  or  the 
greater  part  of  them:  And  whereas  it  is  a  settled  point, 
that  as  the  ^common  lav/  is  the  birth-right  of  English  sub- 
jects, so  it  ought  to  be  their  rule  in  British  dominions:  But 
acts  of  parliament  have  been  adjudged  not  to  extend  to  these 
plantations,  unless  they  are  particularly  named  in  such  acts  : 
Now,  forasmuch  as  some  persons  have  been  encouraged  to 
transgress  certain  statutes  against  capital  crimes,  and  other 
enormities,  because  those  statutes  have  not  been  hitherto  fully 
extended  to  this  province. 

\st.  Therefore,  lest  there  should  be  any  further  failure 
in  that  behalf.  Be  it  enacted^  That  all  inquests  and  trials  of 
high  treason  shall  be  according  to  the  due  order  and  course 
of  the  common  law,  observincr  the  directions  of  the  statute 
laws  of  Great  Britain,  relating  to  the  trials,  proceedings  ana 
judgments  in  such  cases. 
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[B.  B.] 

Charter  to  William  Penn,  Esq, 

Charles  the  feconcJ,  by  the  grace  of  God,  king  of  Englaiiti, 
Scotland,  France,  and  Ireland,  defender  of  the  faith,  Sec. 
To  all  to  whom  thefe  prefents  fliall  come.  Greeting: 

Whereas,  our  trufiy  and  well  beloved  fiibjed;,  William 
penn,  Efquire  ;  fon  and  heir  of  Sir  William  Penn,  deceafed, 
(ouc  of  a  commendable  defire  to  enlarge  our  Eiiglilh  empire, 
and  promote  fuch  ufeful  connnodities  as  may  be  of  benefit  to 
us  and  our  dominions,  as  alio  to  reduce  the  favage  natives  by  a 
gentle  and  jufl  manner  to  the  love  of  civil  focicty  and  chriiHan 
religion)  hath  humbly  bel'ought  leave  of  us  to  tranfport  an 
ample  colony  unto  a  certain  country  herein  after  defcribed,  in 
the  parts  of  America  not  yet  cultivated  and  planted  ;  and  hath 
likcwifc  humbly  belought  our  royal  majcQy  to  give,  grant,  and. 
conUrm  all  the  faid  country,  with  certain  privileges  and  jurif- 
dic'Hons,  requilite  for  the  good  government  and  fafcty  of  the 
faid  country  and  colony,  to  him  and  his  heirs  forever. 

[C.  c.i 

jin  act  to  revi'-iie  a7id  put  in  force  sxich  and  so  much  of  the  late: 
la-iVS  of  the  Province  vf  Pennsylvania  as  is  judged  necessary 
to  be  in  force  in  this  Commonwealth,  and  to  revive  and  es- 
tablish the  Court*  of  Justice,  and  for  other  purposes  therein 
mentioned, 

Sfct.  I.  Whereas  by  the  unconflitutional  power  claimed  by 
the  Britiili  king  and  parliament  over  the  American  colonies, 
and  the  cruel  and  opprelfive  meafures  which  the  faid  king  and 
parliament  have  purfued  to  eft;iblifli  th^t  power,  it  became 
receffary  for  the  colonies  to  declare  themfelves  free  and  inde- 
pendent dates,  which  was  accordingly  done  purfuant  to  a  re- 
folve  of  the  Continental  Congrefs  ;  Whereupon  all  authority 
being  in  any  perfon  under  the  faid  king  coniequently  ceafed, 
and  the  laws  enafled  by  his  reprefentativcs  here  became  of  no 
force  or  effecTt,  although  the  fame  were  for  the  moft  part  fuited 
to  the  circumflances  of  the  people  :  And  whereas  it  is  abfo- 
lutely  neceffary,  for  the  well  governing  every  Hate,  that  laws 
properly  adapted  to  the  circumflancea  of  the  inhabitants  be  at 
all  times  in  force. 

Sf.ct.  2.  Be  it  therefore  enacted^  and  it  is  hereby  enacted, 
by  the  representatives  of  the  f'-eemen  of  the  commonivealtb  of 
of  Pennsylvania  in  general  assembly  met.,  and  by  the  authority 
of  the  same,  That  each  and  every  one  of  the  laws  or  ad^s  of 
general  affembly  that  were  in  force  and  binding  on  the  inhabi- 
tants of  the  faid  province  on  the  fourteenth  day  of  May  laft, 
fliall  be  in  force  and  binding   on  the  inhabitants  of  this  ilate 
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from  and  after  the  tenth  day  of  February  next,  as  fully  and 
effcrtually  to  all  intents  and  piirpofes  as  if  the  faid  laws  and 
each  of  them  had  been  raade  and  enac\ed  by  this  general  affem- 
blv  ;  nnd  all  and  every  pcrfon  and  perfons  whofoever  are  hereby 
enjoined  and  re<iuired  to  yield  obedience  to  the  fatd  laws  as  tlie 
cafe  may  require,  until  the  laid  laws  or  ails  of  general  affembly 
relpeaively  Ihall  hz  repealed,  or  altered,  or  until  they  expire 
by  their  own  liraitatioa  ;  and  coreraon  law  and  fuch  of  the  Oa- 
tute  laws  of  England  as  have  heretofore  been  in  force  in  the 
i'aid  province,  except  as  ii;  hereafter  excepted. 

[D.  D.l 

2i/  Atkins— pa^e  488-9. 

Baker  versus  Hart. 

There  was  an  order  made  jufl  before  the  laft  long  vacation, 
for  the  appointing  a  receiver  of  the  rents  of  an  cllate,  in  che 
illand  of  Sheppey,.  belonging  to  the  late  Admiral  HoHer.  Ic 
being-  neceffdry  for  the  mailer  to  enquire  into  the  circumllan- 
ces  of  the  perfon,  propofed  for  a  receiver,  and  likewife  of  his 
fureties,  it  was  impoffible  to  complete  it  before  the  long  vaca- 
tion, fo  that  the  parties  interefted  in  this  affair,  were  apprehen- 
five  that  the  tenants  would  pay  their  rent  into  an  improper 
hand,  and  therefore  upon  confutation  with  the  mafler,  how 
they  might  prevent  this  inconvenience,  he  advifed  them  to  print 
the  order  with  the  recitals  of  the  nioft  material  fafts  in  the 
caufe,  relevant  to  the  order,  and  to  difperfe  it  among  the  te- 
nants, which  was  done  accordingly.  Some  other  pirties  in  the 
caufe,  apply  now  by  petition  to  the  Court,  infilling  that  the 
printing  this  order  was  a  contempt  of  this  Court,  and  efpecial- 
ly  tne  recital  part  of  it,  which,  as  it  is  fiugle  and  detached  from 
the  reft  of  the  caufe,  may  look  in  the  eye  of  the  world,  as  a 
reflection  upon  the  perfons  named  in  them. 

Lord  Chancellor.  I  am  very  far  from  approving  of  the 
method  which  has  been  taken  of  printing  thii  order,  but  will 
always  difcountenance  fuch  practice,  whenever  I  meet  with  it. 

As  to  this  particular  cafe,  it  is  not  at  all  like  the  cafe  of 
Huggonfon,  the  printer  of  the  Champion,  becaufe  there  he  did. 
not  verbatim  print  the  proceedings  in  the  caufe,  between  the 
executors  of  Major  Roach,  and  his  widow,  but  by  way  of  nar- 
rative took  upon  him  to  abufe  fome  perfons,  who  bad  made  af- 
fidavits in  the  caufe,  and  likewife  the  executors,  and  therefore 
was  extremely  different  from  the  prefent  cafe  ;  for  here  does 
not  appear  the  lead  intention  of  reflecling  upon  the  perfons 
Hamcdin  the  printed  order,  but   done  merely  by  the  advice  of 
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■the  mafter,  to  prevent  the  tenants  from  paying-  the  rent  hnpro- 
pes-Iy,  and  to  impound  it  in  their  hinds,  till  there  Paoiild  be  a 
perlon  appointed  by  the  niafter  to  receive  it. 

I  could  wifli  that  the  orders  of  this  Court,  were  framed  with 
the  fame  fimplicity,  as  orders  made  by  the  Courts  of  common 
law  ;  and,  to  be  fure,  in  a  great  many  infiances  they  might  ; 
but  in  fome  fpecial  orders,  the  recitals  of  the  principal  fnc\s 
which  induced  the  Court  to  make  thefe  orders,  are  neceffarily 
inferted,  and  as  the  drawing  orders  in  chancery,  have  been 
for  a  long  time  pra6liced  in  this  manner,  I  will  not  take  upon 
me  to  alter  the  courle  of  them. 

As  to  the  complaint  itf.lf  In  the  prelent  cafe,  I  am  of  opini- 
on upon  the  particular  circumRances,  iird  plain  intention  in  do- 
ing it,  that  though  it  is  not  a  pradice  I  approve  of,  yet  \t  was 
innocently  done,  and  confequently  was  no  contempt  cf  this 
Court  ;  and  as  to  this  pnrt  of  the  petition  his  lordiliip,  or* 
dered  the  fame  to  be  difmifTed. 

[E.  E.] 

\st  Dallas^s  reports — 74, — Respublica  vs.  Mesca  et  ah 

This  was  an  indi£lment  againfl:  four  Italians,  for  the  murder 
of  Captain  Pickles,  and  upon  the  arraignment  of  the  prifoners, 
the  Court  affigned  counfel,  v/ho  challenged  the  array,  and  mov- 
ed for  an  award  of  a  tales  de  medietate  lingux  ;  but  the  attor- 
ney general  controverted  the  propriety  of  the  motion,  and  an 
argument  took  place. 

In  this  cafe,  the  Chief  Juftice  M^JCean,  in  delivering  the 
opinion  of  the  Court,  among  other  things  faid — "  The  point 
before  the  Court  has  been  well  argued  ;  and  on  a  full  confide- 
ration  of  the  fubjccl,  we  now  find  little  difficulty  in  pronounc- 
ing our  decifion.  The  firft  Legiflature  urider  the  comma n- 
ivealtb,  has  clearly  fixed  the  rule,  refpeclmg  the  extcnHon  of 
British  flatutes,  by  enadling  thait  ^^  sucb  of  tbe  statutes  as 
have  been  in  force  in  the  late  province  of  Pennsylvania  fnould 
remain  in  force,  till  altered  by  the  Legillature  :"  And  it  ap- 
pears in  evidence  that  the  28th  hdw.  3,  c.  13,  has  been  in 
force  in  the  late  province,  fuice  a  trial  per  medietatem  lingua 
■was  allowed  in  the  cafe  of  a  burglary  committed  by  one  Otten- 
reed,  in  the  manficn-houfe  of  Mr.  Clifford."  »»  On  the  ground 
of  the  precedent  which  has  been  fnewu,  wc  hold  curfelves  bound 
on  this  occafion,  to  allow  the  challengCj  and  to  grant  a  trial 
fer  medietatem  lingux. 
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[F.  F.] 
Hawkins,  6.   2.  p.    142 

It  feems  dear  from  the  general  rcaion  of  tlielaw  ■wliich  gives 
all  Courts  ot  record,  a  kind  of  difcretiuiiHry  power  over  all  a- 
bufes  by  their  own  officers  in  the  adminiflration  or  execution 
of  jultice,  v^liicli  bring  a  dit'grace  on  ihe  Courts  theinfclves,  as 
not  takin.^  futiicieiu  care  to  prrivtnt  ihem  ;  that  whenever  ic 
fhall  appear  that  any  of  fuch  officers  have  been  guilty  of  any 
corrupt  practice  in  not  fcrving-  any  writ,  r.s  where  they  refufe 
to  do  it,  unici'spaid  an  unrcafonaale  gratuity  from  the  plaintiff" 
or  receive  a  bribe  from  the  defendant,  or  give  him  notice  to 
remove  his  perfon  or  eflVcls  in  order  to  prevent  the  fervice  of 
any  writ,  the  Court  which  awarded  it  may  punifli  fuch  oflen- 
ces  in  fucli   manner  as  Oiall  fcein  proper,  by  attachmentj  Uc. 

[G.  G.] 

M^Keati's    la^vs — page   272. 

Sect.  5.  And  be  it  further  enafted  by  the  authority  afore- 
faid,  that  the  prelident  of  the  fupreme  executive  council,  the 
judges  of  the  fupreme  Court,  the  judge  of  the  admiralty  for 
the  time  being,  together  with  three  perfons  of  known  integri- 
ty and  ability,  to  be  appointed  and  commiflioned  for  feven 
years,  and  removeable  fiom  office  in  the  fame  manner  as  the 
jufticesof  the  fupreme  Court  now  are,  be,  and  they  are  here- 
by conllituted  i  Court  of  record,  by  the  name,  flile,  and  title 
of,  Higi>  Court  of  Errors  and  Appeals  ;  and  the  faid  high 
Court  of  errors  and  appeals,  or  any  four  or  more  of  them,  fliall 
have  power  and  authority  to  examine  all  fuch  errors  as  fliall  be 
affigned  or  found  in  or  upon  any  fucli  judgment  given  in  the  fu- 
preme Court,  and  thereupon  to  affirm  or  reverie  the  fame  judg- 
ment, as  the  couife  of  the  common  law  and  juQice  fiiall  re- 
quire ;  other  than  for  errors  to  be  affigned  for  want  of  form,  in 
any  writ,  return,  pliant,  bill,  declaration  or  other  pleading,  pro- 
cefs,  verdidl  or  proceeding  whatfoever  ;  and  that  after  the  laid 
judgment  ihall  be  affirmed,  or  reverfed,  the  record  and  pro- 
ceedings and  all  things  concerning  the  fame  fliall  be  remitted 
into  the  faid  fupreme  Court,  to  the  end  that  fuch  further  pro- 
ceeding may  be  had  thereupon,  as  well  for  execution  as  other- 
wife,  as  to  judice  ffiall  appertain  ;  and  the  faid  Court  of  er- 
rors and  appeals  fiiall  receive,  hear  and  decide  all  fuch  appeals 
from  the  Court  of  admiralty,  and  the  regillers  of  wills  and  for 
granting  adniiniflrations  as   aforefaid- 

Sect.  10.  And  be  it  further  enafled  by  the  authority  a- 
forefaid,  that  it  fhall  be  lawful  for  any  party  or  parties,  who 
have  heretofore  appealed  in  any  caufe  from  the  fupreme 
Court    of  the   late   province  of  Pennfylvania  to   the  kin^  of 
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Great  Britain  in  council,  and  npon  ^vhich  no  judgment  was 
had  before  the  I'ourth  day  of  July,  in  tlic  year  ot  our  Lord  one 
thoufand  feven  hundred  aisd  teventy  fix,  to  bring  a  new  writ 
of  error  according  to  the  common  law,  and  not  otlierwife,  fee- 
fore  the  faid  Court  of  errors  and  appeals,  and  thf  faid  Courtis 
hereby  impowered  and  enjoined  to  .proceed  therein  to  judgment, 
as  in  other  caufes,  made  cognisable  in  laid  Court  by  this  adt^,, 
piovided  fecurity  be  firit  given,  aiid  an  affidavit  or  affirmation, 
attelling  that  the  value  of  the  matter  in  difpute  exceeds  the 
fum  in  like  cafe  herein  before  limited,  be  filed  as  aforefaid. 

Sect.  II.  And  be  it  further  enafted  by  the  authority  a- 
forefaid,  that  the  faid  Court  of  crri^rs  and  appeals  flial!  fu  in 
the  city  of  PliiladL-Iphia,  at  lead  twice  in  f  very  year  ;  that  is 
to  fay,  on  the  fixth  day  of  April,  and  twentieth  day  of  Septem- 
ber, and  if  either  ot"  the  faid  days  Ihould  happen  to  be  on  a 
Sunday,  then  on  the  next  day  following  ;  and  if  there  be  any 
caufes  depending  before  the , faid  Court,  fliall  liave  power  to 
adjourn  from  time  to  ti.iie,  and  to  n  qulfe,  awd  compel  tlie  at- 
tendance of  iheriffs,  coroners,  conilables,  and  other  miniRerial 
officers,  as  fully  as  ary  Court  of  jullice  in  this  commonwealth, 
can  or  may  do  ;  and  tne  laid  Court  of  errors  and  appeals  may 
appoint  a  foitable  perfon  to  be  ;heir  clerk  and  regiller,  and  as- 
certain and  allow  realonable  and  nioderate  fei  s  to  fuch  clerk 
and  regifter,  and  to  any  other  officer  employed  by  the  faid 
Court. 

[H.  H.] 

JlPKean's  laws,  page  291, 

Sf.ction  9.  And  be  it  fiuther  enaded  by  the  authority 
aforefaid,  that  it  (hall  and  may  be  lawful  for  the  faid  auditors, 
or  any  two  of  them,  as  oFren  as  there  fliall  be  occEfioi:,  lo  call 
before  them  by  fubpcena  or  fummons,  and  in  caft  of-  contempt 
to  iffue  a  writ  of  attachment,  in  order  to  conpel  the  appear- 
ance of  any  perfon  or  pcri'ons  who  is  or  may  be  accountable 
before  the  faid  auditors  by  virtue  of  this  ad,  or  who  the  laid 
auditors  niay  reafonably  fuppole  is,  or  are  t  apable  of  giving  evi- 
dence or  information  concerning  the  faid  accounts,  or  anv  of 
them  ;  and  the  faid  auditors,  or  any  two  of  them  ;  are  hereby 
authorized  to  examine,  upon  oath  or  affirmarion,  any  perfon  as 
a  witnefs  refpefting  any  fuch  account  ;  which  oath  or  affirma- 
tion the  faid  auditors,  or  anv  two  of  them,  is  hereby  empow- 
ered to  adminiller  ;  and  in  cafe  any  perfon  or  perfons  on  whoia 
fuch  fubpcena  or  fummons  (liall  be  ferved,  being  accountable 
'before  the  faid  auditors,  fliall  refa'e  to  appear,  as  in  fuch  writ 
fliall  be  expreffed  and  dirrcled  ;  or  havirtr  appeared  btloie  the 
faid  auditors,  fhall  refufe  or  nfgl  cl  to  cxlibir  his,  her,  or 
their  accounts,  and   attend   the  fettlement  thereof ;    or,  being 
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commanded  as  a  ^Vltttef3,  fhall  negtecl.  or  refufe  to  appear  be- 
fore tlie  fald  auditors,  at  the  time  and  place  appointed  in  and 
by  fuch  fubpoena  or  fuiumons,  and  fliall  make  default  thereup- 
on ;  or,  having  appeared  as  aforefaid,  fliall  refufe  to  make  a 
full  difclofHre  of  liis,  her,  or  their  knowledge  in  the  matter  de- 
peuding  before  the  faid  aud'iors  ;  the  laid  auditors,  or  any  two 
of  them,  may  award  on  attachment,  and  commit  fuch  delin- 
quent or  del  f.uenvs  to  the  common  goal  of  the  county,  there 
to  be  holden  till  fuch  perfon  or  perfons  fball  fubmic  to  the  faid 
auditors,  and  comply  with  the  direclions  of  this  afl  ,  and  all 
perf  ns  who  Ih.dl  be  fummoned  as  witneffes  by  the  faid  auditors, 
and  every  fh-riff,  coroner,  or  ot'ier  officer  to  whom  they  fliall 
direct  th^ir  precepts  or  writs  as  aforefaid,  fliall  be  allowed  like 
fees  for  their  attendance  ai.d  fervices  as  witneffes  fummoned  to 
appc^ar  in  the  inferior  Courts  of  jiftic^,  and  flieriflTs,  coroners, 
and  other  officers  are  entitled  to  in  fnch  Courts  ;  fuch  co(b,  to- 
gether with  fuch  further  charges  accruing,  to  be  levied  on  the 
feveral  delinquents  by  the  faid  auditors,  or  any  two  of  them, 
by  warrant  in  like  manner  as  fmall  debts  are  recoverable. 

[I.  I.] 

1st  vcfl.  laws  of  Pennsylvania — page  101. 

Sect.  8.  And  if  any  perfon  or  perfons,  being  duly  fummon- 
ed to  appear  in  any  of  the  faid  Orphans'  Courts,  ten  days  be- 
fore the  time  appointed  for  their  appearance,  fhall  make  de- 
fault, the  Judices  may  fend  their  attachments  for  contempts, 
and  nay  force  obedience  to  tiieir  warrants,  fentences  and  or- 
ders, conrerning  any  matter  or  tiling  cognizable  in  the  tame 
C'Hirts,  by  i'Tiprifonmcrnt  of  body,  or  fequeRration  of  lands  (  " 
goods,  as  fully  as  any  Court  of  equity  may  or  can  do. 

[J.  M 

\st  vol.  latvs  of  Pennsylvania^page  251. 

Sect.  3.  And  be  it  further  enacted,  That  no  perfon  to  lie 
difcharged  by  this  ac\,  Ihall  any  tinie  hereafter  he  imprifoned, 
by  reafon  of  any  judgment  or  decree  obtained  for  payment  of 
money  only,  or  for  any  debt,  damages,  contempts,  cofls,  fum, 
or  funis  of  money,  contracled,  occurred,  occafioned,  owing,  or 
growing  due,  before  the  time  of  his  or  her  difcharge  ;  but  that 
upon  every  arrefl:  upon  every  fuch  judgment  or  decree,  or  for 
fuch  debts,  damages,  or  contempts,  cofls,  fum,  and  fums  of  mo- 
ney, it  fliall  and  may  be  lawful  for  any  Judge  of  the  Court, 
■where  the  procefs  ifTued,  upon  flievying  the  duplicate  of  fuch 
priToner's  difcharge  or  difcharges,  to  releafe  and  difcharge  out 
of  cuflody,  fuch  prifoner  or  prifoners  as  aforefaid  ;  and  the 
Judge  is  hereby  empowered  fo  to  do,  fo  as  every  fuch  prifoner 
ftr  prifoners,  arrelled  or  detained  upon  execution,  or  raefne  pro^ 
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ccfs,  do  give  a  warrant  of  attorney  to  appear  to  every  fuch  as- 
tionj  and  to  plead  thereunto. 

[K.  K.J 

1st  vol.  Larjs  of  PennsyharJa — page  267. 

Sect.  18.  And  for  the  more  fpeedy  punifhing  gaolers,  bai- 
liff's, and  others,  cii ployed  in  the  execution  of  procefs,  for  ex- 
tortions,' or  other  abufes  in  their  refpeelive  offices  and  places, 
Be  it  further  enacted.  That  upon  petiLion  of  any  p'-ifouer  or 
perfon,  being,  or  having  been  under  arreQ,  or  in  cuflody,  com- 
plnining  of  any  ex'iftion  or  extortion  by  any  gaokr,  bailiff,  or 
other  officer  or  perfon,  employed  in  the  keeping  or  taking  care 
of  any  goal  or  prifon,  or  the  arrefling  or  apprehending,  of  any 
perfons  or  perfons,  by  virtue  of  any  procefs  or  yvarrant.  or  any 
other  abufe  whatfoever,  committed  or  done  in  their  refpeflive 
offices  or  places,  unto  any  of  his  Majefly'  Gaiirts  of  record 
■within  this  province,  from  whence  fuch  procefs  ifTued,  or  under 
■whofe  power  fuch  gaol  or  prifon  is  ;  or  to  any  two  JuRices  of 
fuch  Court,  in  the  time  of  vacation  ;  or  to  the  Judges  of  the 
Supreme  Court,  or  any  of  them,  in  their  refpeftive  Seffions  of 
Oyer  and  Terminer,  or  General  Gaol  Delivery  ;  it  Ihall  and 
may  be  lawful  for  the  faid  Court,  Juftices  or  Judges,  to  hear 
and  determine  the  fame  in  a  fummary  way,  and  to  make  fuch 
order  thereupon,  for  redreffing  fuch  abufe,  and  punilhing  of 
fuch  officer  or  perfon  complained  of,  and  making  reparation  to 
the  party  or  parties  injured,  as  they  fiiall  think  jufl,  tog'nher 
■with  the  full  cods  of  fuch  complaint  ;  and  all  orders  and  de- 
terminations which  fhall  be  made  by  the  faid  Courts,  or  of  the 
faid  Juflices  or  Judges  refpeiftively,  in  fuch  fummary  way  as 
herein  prefcribed,  flia'l  have  ths  fame  effeft,  force  and  virtue, 
to  all  intents  and  purpofes,  as  any  other  orders  of  the  faid  le- 
fpeclive  Courts  ;  and  obedience  thereunto  may  be  enforced, 
either  by  attachments  ordered  by  the  faid  refped^ive  Courts, 
or  by  attachments  to  be  iffued  under  the  feal  of  the  faid  Courts, 
by  direction  of  the  Juftice  or  Judge  making  fuch  order. 

[L.   L.] 

lit.  Vol.  Laws  of  Pennsylvania^  Appendix,  note  a.  p.  21. 

Altho'  itfliouldbe  made  a  queftion  whether  the  flatute  laws 
of  England,  by  the  royal  charter  or  otherwife  did  or  do  ex- 
tend to  this  province,  yet  as  the  common  law  is  generally  al- 
lowed to  be  in  force  here  in  fuch  cafes  wherein  no  alterations 
have  been  made  by  aft  of  AfTembly  ;  and  as  it  appears  to  have 
beearefolved  in  the  Earl  of  Derby's  cafe,  4th  Iiift.  284,  that 
land  granted  by  letters  patent  from  the  crown  thou^^i^h  out  of 
the  realm  of  England,  should  defcend  accordingly  to  the  courfe 
cf  the  common  law  it  is  clear,  that  from  the  date  of  the  char- 
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ter,  until  a^s  of  Affembly  were  made  to  alter  the  fame,  lands 
•witliiii  this  province,  deiceiKled  according  to  the  courle  of  the 
comaion  law. 

[M.  M.] 
1st  Tucser's  Blackstoncy  393 — 411. 
From  all  thefe  confiderations  it  will  appear  that  in  our  enqui- 
ries hnwfar  the  cummon  law  and  ftatutes  of  En^jland  were  a- 
dopted  in  the  Brlcilh  cjlonips  ;  or  in  other  words  what  part  of 
thofe  laws  might  be  deemed  applicable  to  their  p-effnt  fitua- 
tions  and  circumflances,  we  muit  ajain  abandon  all  hope  of  la- 
tisfaftion  from  anv  ^emral theory,  and  rei'ort  to  their  feveral 
charters,  provincial  efiabiifhments,  legidative  codes,  and  civil 
hiflories,  fir  information.  For  although  the  colonial  legifla- 
tures  are  underflood  to  have  b'^e'n  inhibited  from  pafTing  any 
law  derogatory  from  the  fovereignty  of  the  crov.'n,  or  repug- 
nant to  the  law-,  and  (latutes  of  England  ;  which  feems  to  have 
been  the  only  com,naa  rule  impofed  upon  them,  yet  the  appli- 
cation of  this  rule  in  the  feveral  cobnies  wUl  be  found  to 
have  been  as  various  as  their  refpeclive,  loilsj  climates  and  pro- 
dudllons. 

[N.   N.] 

1st.  vol.  Dallas's  la-cvs — page   179.     Sect.    11   Sc  1  3. 

Sect.  11.  Jtid    belt   further  enacted.   That    there  f!ial!  be 
holden  and  kept  at  Phila,i.-lphia  a  C3urt  of  Record  twice  in  cve- 
ly  year  ;  that   is  to  say,  on  the  twenty-fourth   day    of   Sepreni- 
ber,    and  the  tenth  day  of  April,  if  the  fame  days,  or  either,  do 
not  happen  to  be  the  fi.fl;  day  of  the    week,   and    in    fiich    cafe 
the  laid  Court  >'haH  be  b»ld  on  the  next  day  following  ;    which 
faid    Gjurt  flull    be  called  and    llyled,   tlie   Supreme    Court  of 
Pennfylvania.      And  that  there  fhall  be  three  perfons  of  known 
int.;grity  and    ahility,    commiffioned  by  the  viovermr,    or    liis 
Lieutenant    for   the    time  being,  by  feveral    diflmcl  oaents   or 
commiflions,  under  the  great  fcal  ot  this  province,  to  be  judg- 
es of  the  faid    Court,  one  of  whom  Hull  be  di(tinguith..d  in  his 
commiili^n   by  the  nams  of  Chief  Juflice.      And  every  of  ths 
fdid  J  unices  Ihall  have  full  power  and  authority,  by  virtue     of 
this  act,  when  and  as  often    as  there  maybe  occauon,    to  ilTue 
torth  writs  o'l  habeas  cor^iu;,  certiorari,  and  writs  of  error,  and 
all  remedial  and  other    writs  of  procefs,  retarnab'e   to  the   faid 
Court,  and  grantable  by   the  faid  Judges  by  vircue  of  their  of- 
fice, in  purfuance    of  the  pjwcrs  and  authari:ies    hereby  given 
them. 

Sec.    13.   And  that  the  faid    Judges,  or  any  two   of  th^rn, 
fhall  have  full  power  to  hold   the    faid  Court,  and   therein   to 
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hear  and  determine  all  caufes,  matters  and   things,   cognizabTft- 
in   the  faid  Court,  and    alfo  to  hear  and    determine  all  and    all 
manner  of  pleas,  plaints    and  caufe?,    which   fliall    be   removed* 
or  brought  there  from  th,e  refpefllve  General  Quarter  SelHons 
of  the   Peace  and  Courts  of  common  picas,  to  be    held  for    the 
refpedlive  counties  of  Philadelphia^  Chefter  and  Bucks,    as  alfo 
for    the    city  of  Philadelphia,  or    from  any  other  Court  of  this 
province,  by  virtue  of  any  of  the  faid  writs  :   And  to  examine 
and  correct  all  and  all  manner  of  errors  of  the  Judices  and  Ma- 
giftrates  of  this  province,  in  their  judgments,  procefs  and  pro- 
ceedings in  the  faid  Courts,    as  well  in  all  pleas  of  the    crown, 
as  in  all  pleas  real,  perfonal    and  mixed;   and  thereupon  to  re- 
verfe  or  afdrm  the     faid  judgments,   as   tlie  la  v  doth  or    fliall 
diredl  :    And  alfo  to  examine,  correcl  and  punifh  the  contempts, 
omiflions  and  neglefts,  favours,  corruptions  and  defaults,  of  all 
or  any  of  the  Juftices  of  the  peace,  (lieriffs,  coroners,  clerks  and. 
other  officers,   within  the    faid    refpeftive  counties.      And  alio 
fhall    award  procefs    for  levying,  as    well  of  fuch   fines,  forfeit- 
ures and   amerciaments,    as  fliall   be   cftreated  into  the  faid  Su- 
preme Court,    as  of  the  fines,    forfeitures    and    aoierciaments, 
■^vhich  (hall  be  loft,  taxed  and  fe-t  there,  and  not  paid  to  the  ufes 
they  arc  or  Iball  he  appropriated.     And  generally  (hall    minifler 
iufiice   to  aH  ptrfons.  and  exercife  the  iurirc]i£\ions   and    powers 
hereby    granted    concerning  all    and    finguiar  the   premifes    ac- 
cording to  law,  as  fully  and  amply,  to  all  intents  and  purpofes 
■whatfoever,  as  the  juitices    of  the  Court  of  King's  Bench,  Com- 
mon   Ple^is  and'Excliec^uerj  at    Weftniinrierj   or  any   of   them>. 
may  or  can  do. 

[0.  0.] 

M^Kean's    Laivs — page  309.  Admiralty   Jet. 

Sect.  5.  And  be  it  further  enacted  by  the  authority  sforc'- 
sa-'d.  That  if  any  perfon  fliall  negledl  or  refufe  to  deliver  up 
any  fuch  capture  or  feizure  as  aforefaid  to  the  marflial  of  the 
faid  Court  of  Admiralty,  or  Ihall  embezzle  or  keep  back  any 
part  of  any  fuch  capture  ;  or  fhall  v.'ithhold,  embezzle  or  de- 
flroy  any  books,  documents,  commiffions,  papers,  parchments 
or  other  writings  appertaining  tc,  or  found  on  board  of  any 
lliip  or  vefTel  feized  as  a  prize  as  aforefaid,  fuch  perfon  fo  of- 
fending (hall  be  liable  to  attachment  and  to  fine,  or  to  fine  and 
Vmprifonment,  at  the  difcretion  of  the  faid  Judge,  as  a  con- 
temner of  the  faid  Court  pf  Admiralty,  and  moreover  fliall 
foifeit  to  the  ufe  of  the  commonwealth,  all  fuch  offender's 
fliare  or  part  of  fuch  capture,  to  be  recovered  by  indidment  ^ 
and  the  faid  Judge  fliall  by  order  (lay,  during  the  profecution, 
fuch  fliare  or  part  "n  the  hands  of  the  marflial,  to  the  end  that 
the  fame  mav  be  fecured  upon  the  conviclion  of  fuch  cffer-derj, 
and  pa)d  to  the  treafurer  of  this  date. 
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Sect.  18.  And  ^'birsas  the  trial  of  pirates  antl  other  fe a 
felons  in  tlie  late  Britilh  colonies,  now  the  United  States  of 
America,  hath  been  heretofore  without  a  jury,  and  in  a  n)ethod 
much  conformed  to  the  civil  hiw,  the  exercife  of  which  juril- 
diclion  in  criminal  cal'ss  was  contrary  to  tlie  fplrit  ot  the  com- 
mon law,  although  the  Legiilature  of  England  had,  by  a  fta- 
tute  pailcd  In  th.c  reign  of  king  Henry  the  eighth,  intitltd, 
i^  For  pirates,"  relieved  the  fubjetfls  within  the  realm  from 
this  grievance. 

Sect.  15.  Jiui  nvhersas  the  connitution  of  this  ftate  provi- 
cleth,  that  in  all  profccuuons  for  criminal  offences  no  man  can 
be  found  guilty  without  the  unanimous  confent  of  a  jury. 

Sect.  20.  Be  it  therefore  enacted  by  the  authority  aforesaid^ 
That  all  traitors,  pirarer,  felons  and  ciiminals,  who  (hall  of- 
fend upon  the  fta  or  within  the  admiralty  jirifdiflion,  fiiall  be 
enquired  of,  tried  and  judged  by  grand  and  petit  juries,  accord- 
ing to  the  courfe  of  the  common  law,  in  like  manner  as  if  the 
treafon,  felony  or  crime  were  committed  within  one  of  the 
counties  of  this  flate.  And  the  Jufticesofthe  Supreme  Court, 
and  the  Judge  of  Admiralty,  or  any  two  of  them,  are  hereby 
conftituted  Juflices  of  oyer  and  terminer,  and  (hall  hold  a  Court 
of  oyer  and  terminer  in  the  City  of  Philadelphia,  for  the  hear- 
ing and  trying  of  fuch  offenders.  And  :he  faid  Judge  of  Ad- 
miralty, in  the  abfence  of  the  Chief  Juftlce  of  the  Supreme 
Court,  (hall  prefide  in  fuch  Court  of  oyer  and  terminer  ;  and 
if  any  perfon,  upon  be-ing  arraigned  before  the  faid  Court  of 
oyer  and  tei  miner,  !ha!l  (land  mute,  or  fliall  not  make  direft 
anfwers,  fuch  perfon  fhall  be  deemed  to  have  pleaded  not  guil- 
ty, and  the  trial  ihall  proceed  accordingly. 

[P.P.] 
2J  Dallas's  state  laws — page  22,  section  3. 

Sect.  3.  Provided  ahvaysy  nevertheless,  That  no  determi- 
nation of  this  board  of  property  fhall  be  deemed,  taken  or  con- 
ftrued  to  extend,  in  any  meafure  whatever,  to  the  preventing 
either  of  the  parties  from  bringing  their  aftion  at  the  common 
law,  either  for  the  recovery  of  poffellion,  or  determining  dama- 
ges for  wafle  or  trefpafs,  but  the  Courts  of  law  (hall  remaia 
open  to  the  faid  parties.  In  as  full  and  ample  manner,  as  if  no 
determination  had  ever  been  given. 

'2d  Dallas's  state  laws — pagi  48,  sections  12—13. 

Sect.  12.  Be  H  farther  enacted  hy  the  authority  aforesaid^ 
Tliat  it  fiiall  and  may  be  lawful  for  the  faid  comptroller-general, 
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as  often  as  tbeve  Il.all  be  occaOon,  to  call  before  him,  by  fub- 
poena,  or  fiimn  ons,  and  in  cafe  of  conteiDpt  to  ifl'ue  a  wilt  of 
attadimen',  in  order  to  compel  the  appearance  of  any  j.erfon  or 
pcrfons,  who  the  faid  comptroller-general  mny  reafonably  fup- 
poie  is  or  are  capable  of  giving  evidence  of  intormacion  con- 
cerning the  faid  ;iccounts,  or  any  of  tliem  ;  ai^d  in  cafe  ;.ry 
perfon  or  perfons,  on  whom  fuch  fubpcena  or  furrmons  (hall  be 
ferved,  fhall  fetk:fe  to  appear,  as  in  fuch  writ  n:all  be  expreffed 
and  directed,  or,  having  appeared,  fliall  refi.fe  to  make  a  full 
difclofure  of  bis,  It-r  or  their  knowledge  in  the  matter  depefui- 
ing  before  the  f;i(!  ccmptrollcr-general,  the  faid  comptroller^ 
general  may  award  an  attachment,  and  commit  fr.ch  delinquent: 
or  dcliiiquents  to  the  common  goal  of  the  county,  there  to  be 
bolden,  till  fuch  perfon  or  perfons  fliall  fubmit  to  the  fjid 
comptrollcr-i^feneral.   and  comply  with  the  dircc'^ions  of_this  aift. 

Sect,  13.  Provided  ahadys^  and  be  it  further  enacted  by  the 
authority  aforesaid.  That  if,  upon  any  fubpcena  or  fuiiiniciis  re- 
quiring the  attendance  of  any  perfon  or  ]^erions  before  the  faid 
comptroller-genejal,  as  aforefaid,  a  return  be  msde  that  fuch 
perfon  is  not  to  be  found  within  the  proper  county,  that  the 
faid  coniptioller-gencral  may  iffu^  an  attachment,  and  proceed 
thereon  as  aforcfaid,  as  if  fuch  fubpcena  or  fummons  had  been 
duly  ferved. 

[R.  R.] 

^d  Dallas's  state  laxvs-^-pcge  472,  section  4. 

Sktt.  4.  /.r.d  be  it  further  enacted  by  the  authority  aforesc^id. 
That  the  Juflices  of  the  faid  Supreme  Courr  fhr.ll  have  origiiial 
jurirdi(flion  and   cogniz^ince  of  all  mari^.£r  of  fuit«,    caufes  and 


[S.  S.] 

2J  Dallas's  state  lanvs, — p.age  475,  sections  2,  4,  5. 

Skct.  2.  Be  it  enacted,  cvd  it  is  hereby  erected  by  the  re- 
presentatives cf  the  f  etven  of  ths.  commonnveolth  of  Pevnsyl- 
vania,  in  geveral  assemb!y  njet,  and  by  tie  authority 'of  the 
same,  Tliat  fmni  nrd  aftrr  tl-.e  flrft  day  of  Auguft  next,  ifanv 
perfon  flial!  do  or  prrfni  m  an}'  worldly  enployment  or  bufinefs- 
whatfocver  on  the  Lord's  day,  commonly  called  Sunday  (works 
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of-  necelTity  anJ  clrirjty  only  excepted)  or  ih.-ll  life  or  pvaclife 
any  unl.'iv/fiil  game,  liiintmg',  ftiootin^,  fport  or  divci  fioii  what- 
foever,  on  t!ie  iV.me  day,  and  be  coiivii5led  thereof,  every  uich 
perfon,  fo  oJi'.ndiiig',  flnll,  i'or  every  fiich  olf?nrc,  ibriVit  and' 
pay  the  fiiin  of  thirty  (hillings,' to  be  levied  by  di,f\refs,.  or  iu 
Cdl'c  he  or  (he  relufe  or  neglc:\  to  pay 'the  fuid  fiim,  or  goods 
and  cliattch  cannot  be  found,  whereof  to  levy  tlie  fame  by 
diftrcfs,  he  or  Hie  fliull  foiTer  fix  days  imprlibnment  in  tli3 
houfe  of  correction  of  the  proper  county. 

Skct.  4.  B.'  it  farther  enacted  hy  the  authority  aforesaid. 
That  If  any  perfon  of  the  age  of  fixteen  years  and  upwards, 
from  and  after  the  firfl  day  of  Auguft  next,  fliall  profanely 
fwear  or  curfe  by  the  name  of  God,  Chrift  Jtfus,  or  the  Holy 
GhoTt,  every  perfon  fo  offeiidnig-,  bein,c;, thereof  convicted,  fliall 
forfeit  and  pay  tlie  fum  of  five  iliiilings  for  every  profane  oatli 
or  curfe  ;  and  in  cafe  he  or  ihe  fliall  refuf:  or  neglect  to  pay 
the  faid  forfeiture,  or  goods  and  chattels  cannot  be  found, 
wiiereof  to  levy  the  fame  by  diflrefs,  he  or  fhe  Uiall  be  com- 
mitted to  the  houfe  of  correftion  of  the  proper  county,  not 
exceeding  twenty-four  liours  for  every  fuch  ofience,  of  which 
luch  perfon  fliall  be  convic\ed.  And  whofoever  fliall  fwear  or 
curfe  by  any  other  name  or  thing  than  as  aforefaid,  and  fliall 
be  convicled  th(?reof,  fliall  forfeit  and  pay  the  fnm  of  three  fliil- 
lings  for  every  fuch  oath  or  curfe  ;  and  in  cafe  fuch  offender  ne- 
gleil  or  refufe  to  fati..fy  fuch  forfeiture,  or  no  goods  or  chat- 
tels can  be  foynd,  whereof  to  leiry  the  fame  by  diflrefs,  he  or  flie 
fliall  be  committed  to  the  houfe  of  corredlion  of  the  proper 
county,  not  exceeding  twelve  hours  for  every  fuch  ofTence. 

Sect.  5.  Be  it  further  enacted  by  the  authority  aforesaid^ 
That  if  any  perfon,  from  and  after  the  firlt  day  of  Auguft 
next,  fliall  intoxicate  him  or  herfelf  by  the  exceiiive  drinking 
of  fpirituous,  vinous  or  other  ftrong  liquor,  and  ihali  be  con- 
vicled thereof,  he  or  Vwt  fhall  forfeit  and  pay  the  fum  of  five 
flnillings  for  every  fuch  offence  ;  or  if  fuch  perfon  refufe  or  ne- 
gle£l  to  fatisly  the  f<tid  forfeiture,  or  goods  andclsattels  cannoc 
be  found,  whereof  to  levy  the  fame  by  diflrefs,  he  or  flie  ihall 
be  committed  to  the  houfe  of  correi£\ion  of  the  proper  countVj 
during  ihirty-ilx  hours  for  every  fuch  offence. 

[T.  T.] 

\st    lVilson—75, 

Rex  vs.  Carrol,  Esq,  a  Barrister'. 

An  information  for  a  mifdemeanor  was  granted  laft  terin, 
xgainfl  the  defendant,  upon  the  affidavit  of  Murphy  ;  and 
in  the  vacation  before  this  term,  Carrol  indicted  Murphy^  (the 
proiecutor  of   the  information)  for  perjury  in  his    afiidavit  ; 
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and  TiOW  it  was  moved  for  an  attachment  against  Carrol,  for 
a  contempt,  in  endeavouring  to  evade  the  justice  of  this  Court  ; 
but,  per  curiam^  as  this  Mr.  Carrol  has  found  credit  with  the 
t^rand  jury,  it  would  be  too  much  for  us  to  grant  an  attach- 
ment against  him  ;  but  they  said  this  was  a  practice  that  but 
too  often  happened,  and  wished  there  could  be  some  method 
found  ovit  to  put  a  stop  to  it  ;  and  that  in  the  case  of  the  King 
vs.  Rhodes^  the  defendant  was  indicted  for  forging  a  will,  while 
the  validity  thereof  was  imder  a  proper  examination  before 
a  Court  of  delegates  ;  and  when  the  indictment  came  en 
to  be  tried  before  Lord  Raymond,  he  refused  to  try  it  ;  and 
the  Court  in  the  present  case  grajited  a  rule  for  an  attach- 
ment against  one  Redman,  for  threatening  Murp.hxj,  the  pro- 
secutor, with  danger  ot  hi'j  life,  and  saying  that  he  would  be 
.hanged. 

[U.  U.] 

Dallaa'a  Reports — 319. 

Respublica  -versus  Oswald. 

On  the  12th  of  July,  Levjis  moved  for  a  rule  to  shev/  cause 
v/hy  an  attachment  should  not  issue  against  Eleazar  Oswald^ 
the  printer  and  publisher  of  the  Independent  Gazetteer. 

The  case  was  this  :  Oswald  having  inserted  in  his  news- 
papers sevei'al  anonymous  pieces  against  the  character  of  .'in- 
dre-v  Browne,  the  master  of  a  female  academy,  in  the  city  of 
Philadetfihia,  Br  'dine  applied  to  him  to  give  up  the  authors 
of  those  pieces  ;  but  being  refused  that  satisfaction,  he  brought 
an  action  for  the  libel  against  Oaivald,  returnable  into  the  su- 
preme Court,  on  the  2d  day  cf  July  ;  and  therein  demanded 
bail  for  £.  1000.  Previously  to  the  return  day  of  the  writ,  the 
question  of  bail  being  brought  by  citation  before  Mr.  Justice 
Bryan,  at  his  chambers,  the  judge,  on  a  full  hearing  of  the 
cause  of  action,  in  the  presence  of  both  the  parties,  ordered 
the  defendant  to  be  discharged  on  comm.on  bail ;  and  the  plain- 
tiff appealed  from  this  order  to  the  Court.  Afterwards,  on 
the  \st  of  July,  Ostvald  published  under  his  own  signature, 
an  address  to  the  public,  Avhich  contained  a  narrative  of  these 
proceedings,  and  tlie  following  passages,  w'hich,  I  conceive, 
to  have  been  the  material  grounds  of  the  present  motion. 

"  When  violent  attacks  are  made  upon  a  person  under  pre- 
text of  justice,  and  legal  steps  are  taken  on  the  occasion,  not 
peihaps  to  redress  the  supposed  injury,  but  to  feed  and  gra- 
tify partisaning  and  temporising  resentments,  it  is  not  un- 
Avarrantable  in  such  person  to  represent  the  real  statement  of 
his  case,  and  appeal  to  the  world  for  their  sentiments  and 
countenance. 
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«  Upon  these  considerations,  principally,  I  am  now  em- 
boldened to  trespass  on  the  public  patience,  and  must  solicit 
the  indulgence  of  my  friends  and  customers,  while  I  present 
to  their  notice,  an  account  of  the  stieps  lately  exercised  with 
me  ;  from  which  it  will  appear  that  my  situation  as  a  /irinter, 
and  the  rights  of  the  firess  and  oi  freemen,  are  fundamentally 
struck  at ;  and  an  earnest  endeavour  is  on  the  carpet  to  in- 
volve me  in  diHicuUies  to  please  the  malicious  dispositions  of 
old  and  permanent  enemies." 

"  But  until  the  nev/s  had  arrived  last  Thursday,  that  the 
ninth  state  had  acceded  to  the  new  federal  government,  I 
Avas  not  called  upon  ;  and  Mr.  Page  in  the  afternoon  of  that 
day  visited  me  in  due  form  of  law  with  a  writ.  Had  Mr. 
Browne  pursued  me  in  this  line,  "  without  loss  of  time," 
agreeably  to  his  lawyer's  letter,  I  should  not  hcive  supposed 
it  extraordinary — but  to  arrest  me  the  moment  the  federal 
intelligence  came  to  hand,  indicated  that  the  commencement 
of  this  suit  was  not  so  much  the  child  of  his  own  fancy,  as  it 
has  been  probably  dictated  to  and  urged  on  him  by  others, 
whose  sentiments  upon  the  new  constitution  have  not  in  every 
respect  coincided  with  mine.  In  fact,  it  was  my  idea,  in  the 
first  progress  of  the  business,  that  Mr.  Bronvne  was  merely 
the  hand-maid  of  some  of  my  enemies  among  the  federalists  ; 
and  in  this  class  I  must  rank,  his  great  patron  Doctor  Ruahy 
(vv^hose  brother  is  a  judge  of  the  Sufireme  Court)  I  think 
Mr.  Browne's  conduct  has  since  confirmed  the  idea  beyond  a 
doubt." 

«  Enemies  I  have  had  in  the  legal  profession,  and  it  may 
perhaps  add  to  the  hopes  of  malignity,  that  this  action  is  insti- 
tuted in  the  Sufirejnc  Court  of  Penmylvariia.  However,  if 
former  prejudices  should  be  found  to  operate  against  me  on 
the  bench,  it  is  with  a  jury  of  my  country,  properly  elected  and 
empannelled,  a  jury  of  freemen  and  independent  citizens,  I 
must  rest  the  suit.  I  have  escaped  the  jaws  of  persecution 
through  this  channel  on  certain  memorable  occasions,  and 
hope  I  shall  never  be  a  sufferer,  let  the  blast  of  faction  blow 
with  all  its   furies  !" 

"  The  doctrine  of  libels  being  a  doctrine  incompatible  with 
laAV  and  liberty,  and  at  once  destructive  of  the  privilege  s  of 
a  free  country  in  the  communication  of  our  thoughts,  has  not 
hitherto  gained  any  footing  in  Pennsylvania :  and  the  vile 
measures  formerly  taken  to  lay  me  by  the  heels  on  this  sub- 
ject only  brought  down  oblocjuy  upon  the  conductors  them- 
selves. I  may  well  suppose  the  same  love  of  liberty  yet  per- 
vades my  fellow  citizens,  and  that  they  will  not  allow  the 
freedom  of  the  press  to  be  violated  upon  any  refined  pretence, 
which  oppressive  ingenuity  or  courtly  study  can  invent." 
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."  Upon  the  trial  of  the  cause,  tlie  public  will  decide  for 
themselves,  whether  Mr.  Bt^otune's  motives  had  been  lavida- 
ble  and  dignified  ;  whether  his  conduct  in  declininc;  an  acquit- 
tal of  his  character  in  the  paper,  and  suing  me  in  the  man- 
ner he  did,  was  decent  and  consistent ;  aixl,  in  a  word,  v/he- 
ther  he  is  not  actuated  by  some  of  my  inveterate  foes  and 
opponents,  to  lend  his  name  in  their  service  for  the  purpose 
of  harrassing  and  injuring  me." 

A  transcript  from  the  records  was  read  to  shev/  that  the 
action  betv/een  ■  Browne  and  Osivald  was  depending  in  the 
Court ;  James  Murti7i  proved  that  the  paper  containing  0.s- 
ivald's  address  Avas  bought  at  his  printing-office,  fresh  and 
damp  from  the  press;  and  a  deposition,  made  by  Browne,  was 
read  to  prove  the  preceding  facts  rektive  to  the  cause  of 
action,  the  hearing  before  Mr.  Justice  Bryan,  and  the  iippeal 
from  his  order. 
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Lewis  then  adverted  to  the  various  pieces,  which  wer 
charged  as  libellous  in  the  depending  action ;  and  argued, 
that,  though  the  liberty  of  tlie  press  was  invaluable  in  its 
nature,  and  ouglit  not  to  be  infringed  :  yet,  that  its  valvie  did 
not  consist  in  a  boundless  licciitiousness  of  slander  and  defa- 
mation. He  contended,  that  the  profession  of  Browne,  to 
whom  the  education  of  more  than  a  hundred  children  was 
sometimes  entrusted,  exposed  liim,  in  a  peculiar  manner, 
to  be  injured  by  wanton  aspersions  of  his  character ;  and  he 
inferred  the  necessity  of  the  action,  which  had  been  instituted, 
from  this  consideration,  that  if  Browne  were  really  the  mon- 
ster which  the  papers  in  question  described  him  to  be,  he 
ought  to  be  himted  from  society;  but,  that  if  he  had  been 
falsely  accused,  if  he  had  been  maliciously  traduced,  it  Vi'?s  a 
duty  that  he  owed  to  himself  and  to  the  public  to  vindicate  his 
reputation,  and  to  call  upon  the  justice  of  the  laws,  to  punish 
so  gross  a  violation  of  truth  and  decency.  For  this  purpose, 
he  continued,  a  Avrit  had  been  issued,  and  bail  was  required. 
The  defendant,  if  not  before,  was  certainly,  on  the  hearing 
at  the  judge's  chambers,  apprized  of  the  cause  of  action  : 
The  order  of  Mr.  Justice  Bkyan  on  that  occasion,  and  the  ap- 
peal to  the  court,  were  circumstances  perfectly  within  his 
knowledge ;  and  yet,  while  the  whole  merits  of  the  cause 
"Were  thus  in  suspense,  he  thought  proper  to  address  the  pub- 
lic in  language  evidently  calciilated  to  excite  the  popular  re- 
sentment against  Browne  ;  to  create  doubts  and  suspicions 
of  the  integrity  and  impartiality  of  the  Judges,  who  must 
preside  upon  the  trial ;  and  to  promote  an  unmerited  com- 
passion in  his  own  favour.  He  has  described  himself  as  the 
object  of  former  persecutions  upon  similar  principles  ;  he  has 
asserted   that,  in  this  instance,   an  individual  i§  made  the 


APPENDIX.  Si 

instrument  of  ?,  party  to  destroy  him  ;  and  he  artfully  calls 
upon  his  fellow  citizens  to  interest  themselves  to  preserve  the 
freedom  of  the  press,  v/hich  he  considers  as  attacked  in  his 
person.  Nay,  in  order  to  cast  an  odium  upon  tlie  new  go- 
^■elnment  of  the  United  StuCea,  he  insinuates,  that  his  arrest 
was  purposely  protracted  'till  the  ratiiication  of  nine  states 
had  given  stability  to  that  system  :  a  faiseiiood,  as  unwar- 
rantable as  it  is  insidious  :  for,  it  will  be  proved  that  this 
delay  took  place  at  ixis  own  req^uest,  communicated  by  Col. 
Proctor. 

Col.  Proctor,  being  examined  on  this  point,  said,  that  he, 
at  first,  desired  the  action  might  not  be  brought,  in  hopes  of 
accomplishing  a  compromise  betv/een  the  parties  ;  that,  after- 
wards, he  requested'  Mr.  Lewis  to  defer  issuing  the  writ  'till 
as  near  the  term  as  it  was  possible  :  but  that  all  this  iiiter- 
ference  was  of  his  own  accorLi,  and  not  at  the  instance  of 
the  defendant.  He  acknowledged,  however,  that  he  hitd  in- 
/  foi-med  Oaxvald,,  that  the  commencement  of  the  action  would 
be  postponed  as  long  as  possible,  after  having  obtained  a 
promise  to  that  effect  from  Mr,  Lewis. 

LcT.'is  said  he  was  very  much  mistaken,  indeed,  if  Col. 
Proctor  had  not  mentioned  tlic  request  as  coming  from  the 
defendant  ;  and  Col.  Procter  answered,  "  if  ever  I  told  you 
so,  he  certainly 'scr.t  me;  but  I  cannot  remember  that  ever 
he  asked  me   to  do  a  thing  of  the  kind.'* 
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Lewis  then  added,  that  the  address  to  the  public  manifestly- 
tended  to  interrupt  the  course  of  justice  ;  it  v/as  an  attempt 
to  prejudice  the  minds  of  the  people  in  a  cause  then  de- 
pending, and,  by  that  means,  to  defeat  the  plaintiff's  claim  to 
justice,  and  to  stigmatize  the  Jiiclges,  whose  duty  it  was  to 
administer  the  laws.  There  could  be- no  doubt,  therefore,  that 
it  amounted  to  a  contempt  of  the  court ;  and  it  only  remain- 
ed, in  support  of  his  motion,  to  shev,^  that  an  attachment  was 
the  legal  mode  of  proceeding  against  the  offender.  For  this 
he  cited  4  Black.  Com.  2S0.    2  yitk.  469. 

By  the  Court  : — Take  a  rule  to  shew  cause  on  Monday 
next,   at  nine  o'clock  in  the  morniug. 

The  defendant  appearing  on  Monday  the  14th,  agreeably  to 
the  rule  to  shew  cause,  obtained  on  Saturdaij,  prayed  tiiat  the 
rule  might  be  enlarged,  as  he  had  not  had  a  reasonable  time 
to  prepare  for  the  argument.  But  Lewis  opposed  the  enlai'g- 
mientof  the  rule,  observing  that  the  defendiat  would  be  heard 
in  extenuation,  or  excuse,  of  the  contempt,  after  the  attach- 
ment, had  issued. 


54  APPENDIX.  * 

By  M'Kean,  C,J. — I  know  not  of  any  instance  where  a 
delay  of  a  term  has  been  allowed  in  the  case  of  an  attach- 
ment :  one  reason  for  such  a  summary  proceeding  is  to  pre- 
vent delay.     Let  cause  be  now  shewn. 

Sergeantj  in  shewing  cavise  against  the  attachment,  con- 
tended, that  the  doctrine,  in  A- Black  Com.  280.  was  laid  down 
much  too  wide  ;  that  in  2  Jlk.  469,  the  Chancellor  expressly 
assigns  this  reason,  for  his  determining  without  a  jury,  that 
he  was  a  judge  of  fact ;  and  in  1  Burr.  510.  513.  an  infor- 
mation is  granted  on  this  principle,  that  courts  of  ccmmon 
law  win  not  decide  upon  facts  without  the  intervention  of  a 
jury. 

M'Kf.an,  C.  J. — This  was  not  the  reason  that  influenced 
the  Court  in  their  decision. 

But,  whatever  the  law  might  be  in  England^  Sergeant  insist- 
ed, that  it  could  not  avail  in  Penn-^ylvania.  Even  in  Erigtaiid, 
indeed,  though  it  is  said  to  be  a  contcmrt  to  report  the  deci- 
sions of  the  Courts,  unless  under  the  hnfirimatur  of  the  judges ; 
yet,  we  find  Burrotv,  and  all  the  subsequent  reporters,  pro- 
ceeding without  that  sanction.  But  the  constitution  of  Pcnv.' 
sylvania  authorises  many  things  to  be  done  which  in  Ejjgland 
are  prohibited.  Here  tlie  press  is  laid  open  to  the  inspection 
of  every  citizen,  who  Avishes  to  examine  the  proceedings  of 
the  government ;  of  which  the  judicial  authority  is  certainly 
to  be  considered  as  a  branch.     Const.  Perm.  sect.  35. 

M'Kean,  C.J. — Could  not  this  be  done  in  England?  Cer- 
tainly it  could  :  for,  in  short,  there  is  nothing  in  the  consti- 
tution of  this  state,  respecting  the  liberty  of  the  press,  that 
has  not  been  authorised  by  the  constitution  of  that  kingdom 
for  near  a  century  past. 

Sergeant.  The  ninth  section  of  the  Bill  of  Bights^  however, 
puts  this  supposed  offence  into  such  a  form,  as  must  entitle 
the  defendant  to  a  trial  by  jury  ;  and  precludes  every  attempt 
to  compel  him  to  give  evidence  against  himself.  It  declares, 
"  that,  in  ail  prosecutions  for  criminal  offences,  a  man  has  a 
right  to  be  heard  by  himself  and  his  counsel,  to  demand  the 
cause  and  nature  of  his  accusation,  to  be  confronted  with 
the  witnesses,  to  call  for  evidence  in  his  favour,  and  a  speedy 
public  trial,  by  an  imfiartial  jury  of  the  country^  without  the 
nnanimous  consent  of  which  jury  he  cannot  be  found  guilty  ; 
nor  can  he  be  comfielled  to  give  exndence  against  himself ;  nor  can 
any  man  be  justly  deprived  of  his  liberty  except  by  the  laws 
of  the  land,  or  the  judgment  of  his  peers." — Now,  the  pre- 
sent proceeding  against  the  defendant  is  for  a  criminal  offence ^ 
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and,  yet,  if  the  attr\chment  issues,  the  essential  parts  of  this 
section  must  be  defi;iited :  for,  in  tiicit  case,  the  defendant  can- 
not be  tried  by  a  jnrij  ;  and,  according  to  th:;  practice  upon  at- 
tachments, he  will  be  coTrpell"d  to  mikivcr  iiiicrrogatorit's ;  in 
doing  which,  he  must  either  be  guilty  ofpjrjury,  ov  give  evi- 
dence against  himself.  The  proceeding  by  attachment  is,  in- 
deed, a  novelty  in  this  country,  except  for  the  purpose  of 
enforcing  the  attendance  of  \\itnesses.  Those  contempts 
which  are  committed  in  the  face  of  a  Court  stand  upon  a 
very  diiferent  ground.  Even  the  Court  of  Admiraltij  (which 
is  not  a  Court  of  record)  possesses  a  power  a  power  to  pun- 
ish them  ;  and  the  reason  arises  from  the  necessity  that 
every  jurisdiction  should  be  competent  to  protect  itself  from 
immediate  violence  and  interruption.  But  contenipts  which 
are  alledged  to  have  been  committed  out  of  doors,  are  not 
within  this  reason  ;  they  came  properly  within  the  class  of 
cri-rdnul  offences;  and,  as  such,  by  the  ninth  section  of  the 
bill  of  rights,  the  can  only  be   tried  by  a  jury. 

M'KsA^,  C  J. — Do  you  then  apprehend  that  the  9th  !>ecf:. 
of  the  bill  of  rights  introduced  something  new  on  the  subject 
of  triah  ?  I  have  always  understood  it  to  be  the  law,  indepen- 
dent of  this  section,  that  the  twelve  jurors  must  be  unani- 
moua  in  their  verdict,  and  yet  this  section  makes  this  express 
provision. 

Sergeant  said,  that  he  had  discussed  the  subject  as  well  as 
the  little  opportunity  afforded  him  would  admit.  Ke  pressed 
the  Court  to  give  further  time  for  the  argument,  or,  at  once, 
to  direct  a  trial.  This  he  contended  was,  at  least  discretion- 
ary ;  and,  considering  the  defendant's  protestation  of  inno- 
cence, his  readiness  to  give  ample  security  for  his  future 
appearance,  the  magnitude  of  the  question  as  arising  from  the 
constitution,  and  its  immense  consequences  to  the  public,  he 
thought  a  delay,  that  was  essential  to  deliberation  and  justice, 
ought  not  to  be  I'efused. 

Heatly  and  Lewis,  in  support  of  tlie  motion,  contended, 
that  under  the  circumstances  of  the  case,  Gs-vjc'd's  publication, 
whether  true  or  false,  amounted  to  a  contempt  of  the  Court, 
as  it  respected  a  cause  then  depending  in  judgment,  and  re- 
flected upon  one  of  the  judges  in  his  officiiii  capacity  ;  that 
the  argument  of  the  adverse  counsel  went  so  far  as  to  assert, 
that  there  could  be  no  such  offence  as  a  contempt  even  in 
England,  since  the  very  words  inserted  in  the  constitution  of 
Pennsylvania,  were  used  in  the  Magna  Charta  of  that  king- 
dom ;  that,  in  truth,  neither  the  bill  of  rights  nor  the  consti- 
tution extended  to  the  case  of  contemfits,  for  they  mean  only 
to  secure  to  every  citizen  the  right   of  expressing  his  senti* 
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rnents  wilh  a  mamy  freedom,  but  not  to  anihcriGe  vranlon 
attacks  upon  private  reputation,  or  to  deprive  the  Court  of  a 
povrer  essential  to  its  own  existence,  and  to  the  due  adiriinis- 
tration  of  justice  ;  that  the  Court  were  as  competent  to  judge 
of  the  fact  and  the  iav/,  upon  the  inspection  of  the  pubiicaticn. 
in  question,  as  the  Chancellor  was  in  the  authority  cited  from 
Atkins  ;  and  that  although  the  piosccutor  could,  perhaps,  per- 
haps, proceed  either  by  indictment  or  inforr(:ation,  yet  that 
the  abuses  of  the  Star  Chamber  had  rendered  the  process  by 
information  odious,  and  an  attachment,  v.hich  v/as  sanctioned, 
by  immemorial  usac^e,  v/as  the  most  expeditioua,  and,  there- 
fore, the  most  proper  remedy  for  the  evil  complained  of. 

The  Chief  Justice  delivered  the  opinion  of  the  Court  to 
the  following  effect,  Judge  Bhyan  having  shortly  before  td.ea 
his  seat. 

M'Seax,  C.  J.— -This  is  a  motion  for  an  attachment  against 
JLlcazer  Os".vald^  the  printer  and  publisher  of  the  Tndepertdcrd 
Gazetteer^  of  the  1st  of /Mdi/ last,  No.  796.  As  a  ground  for 
granting  the  attachment,  it  is  proved,  tl^at  an  action  for  a 
libel  had  been  instituted  In  this  Court,  in  v.  hich  Andreiv  Lroivne 
is  the  plaintiff,  and  Eleazer  Oswald  the  defendant ;  that  a  ques- 
tion vAith  respect  to  bail  in  that  action,  had  been  agitated 
before  one  of  the  Judges,  from  whose  order,  discharging  tiie 
defendant  on  common  bail,  the  piaintifl'  had  appealed  to  the 
Court;  and  that  Mr.  Ostvald's  address  to  the  prublic,. which  is 
the  immediate  subject  of  complaint,  relates  to  the  action  thu3 
depending  before  us. 

The  counsel  in  support  of  their  motion,  have  argued,  that 
this  address  was  intended  to  prejudice  the  public  mind  upon 
the  merits  of  the  cause,  by  propagating  an  opinion  that  BroTJ7ic 
waA  the  instrument  of  a  party  to  persecute  and  destroy  the, 
defendant ;  that  he  acted  under  the  particular  influenc«  of 
Dr.  Rush^  whose  brother  is  a  judge  of  this  Court;  and,  in 
short,  that  from  the  ancient  prejudices  of  all  the  judges,  the 
defendant  did  not  stand  a  chance  of  a  fair  trial. 

Assertions  and  imputations  of  this  kind  are  certainly  cal- 
culated to  defeat  and  discredit  the  administration  of  justice. 
Let  us,  therefore,  enquire,  //•«?,  whether  they  ought  to  be 
considered  as  a  contempt  of  the  Court ;  and,  secondly,  whe- 
ther, if  so,  the  offender  is  punishable  by  attachments 

And  here,  I  must  be  allowed  to  obser\'e,  that  libelling  is 
a  great  crime,  whatever  sentiments  may  be  entertained  by 
those  who  live  by  it.  With  respect  to  the  heart  of  the  libel- 
ler, it  is  more  dark  and  base  tiian  that  of  the  assassin,  or  than 
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his  who  commits  a  midnight  arson.  It  is  true,  that  I  mar 
never  discover  the  wretch  who  has  burned  my  house,  or  set 
fire  to  my  barn  ;  but  these  losses  are  easily  repaired,  and 
bring  with  them  no  portion  of  ignominy  or  reproach.  But 
the  attacks  of  the  libeller  admit  not  of  this  consolation :  the 
injuries  which  are  done  to  character  and  reputation  seldom  cau 
be  cured,  and  the  most  innocent  man  may  in  a  moment  be 
deprived  of  his  good  name,  upon  which,  perhaps,  he  depends 
for  all  the  prosperity,  and  all  the  happiness  of  his  life.  To 
wliat  tribunal  can  he  then  resort  ?  how  shall  he  be  tried,  and 
by  whom  shall  he  be  acquitted  ?  It  is  in  vain  to  object,  that 
those  who  know  him  will  disregard  the  slander,  since  the  wide 
circulation  of  public  prints  must  render  it  impracticable  to 
apply  the  antedote  as  fir  as  the  poison  has  been  extended. 
iN'^or  can  it  be  fairly  said,  that  the  same  opportunity  is  given 
to  vi/uUcate,  which  has  been  employed  to  defame  him  ;  for, 
many  will  read  the  charge,  who  may  never  see  the  answer  ; 
and  while  the  object  of  accusation  is  publicly  pointed  at,  the 
malicious  and  malignant  author,  rests  in  the  dishonorable  se- 
curity of  an  anonymous  signature.  Where  much  has  been 
said,  something  will  be  believed  ;  and  it  is  one  of  the  many 
artifices  of  the  libeller,  to  give  to  his  charges  an  aspect  of 
general  support,  by  changing  and  multiplying  the  style  and 
name  of  his  performances.  But  shall  such  things  be  trans- 
acted with  impunity  in  a  free  country,  and  among  an  enlight- 
ened people  ?  Let  every  honest  man  make  this  appeal  to  his 
heart  and  understanding,  and  the  answer  must  be — no  I 

What  then  is  the  meaning  of  the  Bill  of  Rights,  and  the 
Cons.tituHoii  of  Pennsylvania.^  when  they  declare,  "  That  the 
freedom  of  the  press  shall  not  be  restrained,"  and  "  that  the 
printing  presses  shall  be  free  to  every  person  who  undei'takes 
to  examine  the  proceedings  of  the  legislature,  or  any  part 
of  the  government  ?"  However  ingenuity  may  torture  the 
expressions,  there  can  be  little  doubt  of  the  just  sense  of 
these  sections  :  they  give  to  every  citizen  a  right  of  investi- 
gating the  conduct  of  those  who  are  entrusted  with  the  pub- 
lic business  ;  and  they  effectually  preclude  any  attempt  to 
fetter  tlie  press  by  the  institution  of  a  licenser.  The  same 
principles  v/ere  settled  in  England^  so  far  back  as  the  reign 
of  IVilliam  the  Third,  and  since  that  time,  we  all  know,  there 
has  been  the  freest  animadversion  upon  the  conduct  of  the 
ministers  of  that  nation.  But  is  there  any  thing  in  the  lan- 
guage of  the  constitution  (much  less  in  its  spirit  and  inten- 
tion) wiiich  authorises  one  man  to  impute  crimes  to  another, 
for  which  the  law  has  provided  the  mode  of  trial,  and  the 
degree  of  punishment  ?  Can  it  be  presumed  that  the  slander- 
ous words,  which,  which  when  spoken  to  a  few  individuals, 
would  expose  the  speaker  to  punishment,  become  sacred;  by 
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the  authority  of  the  constitution,  when  delivered  to  the  pub- 
lic through  the  more  permanent  and  diffusive  medium  of  the 
press  ?  Or,  will  it  be  said,  that  the  constitutional  right  to  ex- 
amine the  proceedings  of  government,  extends  to  warrant 
an  anticipation  of  the  acts  of  the  legislature,  or  the  judg- 
ments of  the  Court  ?  and  not  only  to  authorise  a  candid  com- 
mentary upon  what  has  been  done,  but  to  permit  every  endea- 
vour to  biass  and  intimidate  with  respect  to  matters  still  in 
suspense  ?  The  futility  of  any  attempt  to  establish  a  construc- 
tion of  this  sort,  must  be  obvious  to  every  intelligent  mind. 
The  true  liberty  of  the  press  is  amply  secured  by  permitting 
every  man  to  publish  his  opinions  ;  but  it  is  due  to  the  peace 
and  dignity  of  society  to  entjuire  into  the  mxOtives  of  such 
publications,  and  to  distinguish  betv/een  those  which  are 
meant  for  use  and  reformation,  and  with  an  eye  solely  to  the 
public  good,  and  those  which  are  intended  merely  to  delude 
and  deflmie.  To  the  latter  description,  it  is  impossible  tliat 
any  good  government  should  afford  protection  and  impunity. 

If,  then,  the  liberty  of  the  press  is  regulated  by  any  just 
principle,  there  can  be  little  doubt,  that  lie,  who  attempts  to 
raise  a  prejudice  against  his  antagonist,  in  the  minds  of  those 
that  must  ultimately  determine  the  dispute  between  them  ; 
who,  for  that  purpose,  represents  himself  as  a  persecuted 
man,  and  asserts  that  his  judges  are  influenced  by  passion 
and  prejudice, — wilfully  seeks  to  corrupt  the  source,  and  to 
dishonor  the  administration  of  justice. 

Such  is  evidently  the  object  and  tendency  of  Mr.  Oswald 's 
address  to  the  public.  Nor  can  that  artifice  prevail,  which 
insinuates  that  the  decision  of  this  Court'  will  be  the  effect  of 
personal  resentment  ;  for,  if  it  could,  every  man  might  evade 
the  punishment  due  to  his  offences,  by  first  pouring  a  torrent 
of  abuse  upon  his  judges,  and  then  asserting  that  they  act 
from  passion,  because  their  treatment  has  been  such  as  would 
naturally  excite  resentment  in  the  human  disposition.  But 
it  must  be  remembered,  that  judges  discharge  their  functions 
under  the  solemn  obligations  of  an  oath  :  and,  if  their  virtue 
entitles  them  to  their  station,  they  can  neither  be  corrupted 
by  favour  to  swerve  from,  nor  influenced  by  fear  to  desert, 
their  duty.  That  judge,  indeed,  who  courts  popularity  by 
unworthy  means,  while  he  weakens  his  pretensions,  diminish- 
es, likewise,  the  chance  of  attaining  his  object ;  and  he  will 
eventually  find  that  he  has  sacrificed  the  substantial  blessing 
of  a  good  conscience,  in  an  idle  and  visionary  pursuit. 

Upon  the  whole,  we  consider  the  publication  in  question, 
as  having  the  tendency  which  has  been  ascribed  to  it,  that 
of  prejudicing  the  public  (a  part  of  whom  must  hereafter  be 
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summoned  as  jurors)  with  respect  to  the  merits  of  a  cause 
depending  in  this  Court,  and  of  corrupting  the  admmistration 
of  justice  :   We  are,  therefore,  unanimously  of  opmion,  on  the 
Jirst  point,  that  it  amounts  to  a  contempt. 

It  only  remains  then    to  consider,  wV-ether   the    ofifence  is 
punishable  in  the  way  that  the  present  motion  has  proposed. 

It  is  certain  that  the  proceeding  by  attachment  is  as  old  as 
the  law  itself,  and  no  act  of  the  legislature,  or  section  of  the 
constitution,  has  intei-posed  to  alter  or  suspend  it.  Besides 
the  sections  which  have  been  already  read  from  the  constitu- 
tion, there  is  another  section  which  declares,  that  "  trials  by 
iury  shall  be  as  heretofore  ;"  and  surely  it  cannot  be  contend- 
ed thU  the  offence,  with  which  the  defendant  is  now  charged, 
Avas  hn-etofore  tried  by  that  tribunal.  If  a  man  commits  an 
outrao-e  in  the  face  of  the  Court,  what  is  there  to  be  tried  ?— 
whatl'urther  evidence  can  be  necessary  to  convict  him  of  the 
offence,  than  the  actual  view  of  the  Judges  ?  A  man  has  been 
comoelled  to  enter  into  security  for  his  good  behaviour,  for 
giving  the  lie  in  the  presence  of  the  Judges  m  Westminster- 
HalL 

On  the  present  occasion,  is  not  the  proof,  from  the  inspec- 
tion of  the  paper,  as  full  and  satisfactory  as  any  that  can  be 
offered  *  And  whether  the  publication  amounts  to  a  contempt, 
or  not,  is  a  point  of  law,  which,  after  all,  it  is  the  province 
of  the  judges,  and  not  of  the  jury,  to  determine.  Being  a 
contempt,  if  it  is  not  punished  immediately,  how.  shall  the 
mischief  be  corrected  ?  Leave  it  to  the  customary  forms  of  a 
trial  by  jury,  and  the  cause  may  be  continued  long  in  sus- 
pense, while  the  party  perseveres  in  his  misconduct.  The 
iniurious  consequences  might  then  be  justly  imputed  to  the 
Court,  for  refusing  to  exercise  their  legal  power  m  prevent- 
ing  them. 

For  these  reasons  we  have  no  doubt  of  the  competency  of 
our  jurisdiction  ;  and  we  think,  that  justice  and  propriety  call 
upon  us  to  proceed  by  attachvient. 

Bryan,  Justice,  observed  that  he  did  not  mean  to  give  an 
opinion  as  to  the  mode  of  proceeding  ;  but  added,  that  he  had 
always  entertained  a  doubt  with  respect  to  the  legality  of  the 
process  by  attachment,  in  such  cases,  under  the  constitutioft 
of  Pennsylvania. 

M'Kean,  C.  /.  Will  the  defendant  enter  into  a  recogni- 
zance to  answer  interrogatories,  or  will  he  answer  gratis  l^ 
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Osivald.     I  will  not  answer  interrogatories.     Let  the  att-ch 
ment  issue.  "^ 

M'Keax,  C.  /.  His  counsel  had  better  advise  him  to  con- 
sider of  It. 

Sergeant  said  that  the  defendant  had  not  had  time,  even  to 
peruse  what  had  been  sworn  against  him  ;  for  only  ^undaii 
had  intervened  since  the  obtaining  the  rule  to  shew  cause, 
and  that  was  an  improper  day  for  applying  to  tlie  records  of 
the  Court. 

M'Kean,  C.  J.  In  criminal  matters  Sunday  has  always 
been  deemed  a  legal  day.  There  has  been  as  ample  time  for 
consideration  as  could  well  be  allowed  ;  the  term  will  end  to- 
morrow.    Will  he  answer,  or  not  ? 

Sergeant  prayed  the  Court  would  grant  'till  to-morrow 
morning  to  form  a  determination  on  the  subject,  and  oftered 
bail  tor  the  defendant's  appearance  at  that  time. 

M'Kean,  C.  J.  Be  it  so.  Let  the  bail  be  taken,  himself 
in  /;.200,  and  one  surety  in  the  like  sum,  for  his  appearance 
to-morrow  morning. 

The  defendant  appearing  on  the  15th  of  July,  in  dischare-e 
of  his  recognizance;  the  Chief  Justice  again  asked,  whe- 
ther  he  would  answer  interrogatories  or  not  I 

Bankson,  for  the  defendant,  requested,  that  the  interroga- 
tories might  be  reduced  to  writing  before  he  was  called  upon 
to  determine.  ^ 

■  ^'^^\^'  9  ^-  ^^  ^^^^  y°"^  ^^^5ce  to  hin^  ?  He  must  now 
say  whether  he  will  answer  them  or  not ;  they  will  be  filed 
according  to  the  usuage  of  the  Court,  and  all  just  exceptions 
to  them  will  be  allowed. 

Bankson.  He  instructs  me  to  declare  that  he  will  not  an- 
swer interrogatories  ;  and  he  then  began  to  urge,  that  there 
■was  no  contempt  committed,  but  was  told  by  the  Chief  Jus- 
TicE,  that,  as  that  point  had  been  determined  by  an  unani- 
mous opinion  of  the  four  judges  yesterday,  at  was  not  now 
open  lor  argument. 

Lewis  said,  that  as  a  misrepresentation  had  been  industri- 
ously spread  abroad  respecting  the  conduct  of  the  Court,  he 
thought  It  proper,  at  this  time,  concisely  to  state  the  real  na- 
ture oi  the  present  proceedings.    It  had  been  asserted  that 
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tbe  Court  were  about  to  compel  Mr.  Oswald  to  convict  him- 
self of  the  offence  with  which  he  is  charged :  but  the  fact  is 
this,  that  it  is  incumbent  upon  the  person  who  suggests  the 
contempt  to  prove  it  by  disinterested  witnesses  ;  and  then, 
indeed,  the  defendant  is  allowed  by  his  own  oath  to  purge  ^ 
and  acquit  himself,  in  spite  of  all  the  testimony  which  can 
possibly  be  produced  against  him.  It  appears  clearly,  there- 
fore, that  Mr.  Onvjald's  being  called  upon  to  answer  interro- 
gatories, is  not  meant  to  establish  his  guilt  (for  that  has  been 
already  done)  but  to  enable  him  to  avoid  the  punishment  which 
is  the  consequence  of  it.  The  Court  employ  no  compulsion 
in  this  respect.  He  may  either  answer,  or  not,  as  he  pleases  : 
if  he  does  answer,  his  single  oath,  in  his  own  favour,  will 
countervail  the  oaths  of  a  thousand  witnesses  ;  and  if  he  does 
not  answer,  his  silence  corroborates  the  evidence  which  has 
been  oftered  of  tlie  contempt,  and  the"  judgment  of  the  Court 
must  necessarily  follow. 

M'Kean,  C.  J.  Your  statement  is  certainly  right,  and  the 
misrepresentation,  which  is  attempted,  must  either  be  the  ef- 
fect of  wickedness,   or  ignorance. 

'  Lewis  now  prayed,  that  the  rule  might  be  made  absolute ; 
but  remarked,  that,  according  to  the  authorities,  the  Court 
might  either  do  that ;  or,  as  the  defendant  was  present,  they 
might  proceed  at  once  to  pass  sentence  upon  him. 

M'Kean,  C.  J.  There  can  be  no  occasion,  when  the  party 
is  present,  to  make  the  rule  for  the  attachment  absolute :  the 
Court  will  proceed  to  give  judgment. 

Bryan,  Justice.  I  was  not  here  when  the  complaint  was 
made  to  the  Court,  when  the  evidence  in  support  of  the  mo- 
tion was  produced,  or  the  arguments  against  it  were  delivered: 
I  consider  myself  therefore  totally  incapacitated  for  taking 
any  part  in  this  business. 

Lewis.  We  can  immediately  furnish  the  Court  with  the 
proofs. 

Bryan,  Justice.  Can  you  furnish  me,  likewise,  with  Mr. 
Sergeant's  arguments. 

Lewi-i  said,  that  he  had  not  penetration  enough  to  discover 
any  argument  in  what  had  been  said  for  the  defendant ;  and 
having  again  read  all  the  evidence  which  had  been  produced, 
he  recapitulated  what  he  had  before  said  in  support  of  the 
motion. 
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Pcge^  the  under-sheriff,  was  then  called  upon  to  prove, 
that  the  writ  in  the  action  of  Bronviie  vs.  Oswald  had  been  in 
his  possession,  at  least  twelve  days  before  it  was  served  ;  and 
that  the  delay  in  serving  it  arose,  at  first,  from  the  defen^ 
dant's  being  at  EaUimore  ;  and,  afterwards,  from  his  not  be- 
ing at  home  when  the  witness  had  repeatedly  called  upon 
him. 

Bryan,  Justice.  I  still  say,  that  rot  having  heard  what 
has  been  offered  in  extenuation  of  the  offence,  I  am  incom- 
petent to  join  in  any  opinion  respecting  the  punishment,  I 
cannot  surely  be  suspected  of  partiality  to  libellers :  I  have 
had  my  share  of  tlieir  malevolence.  But,  it  is  true,  I  have 
not  suffered  much ;  for  these  trifles  do  not  wrankle  in  my 
mind. 

The  Chikt  Justice  pronounced  the  judgment  of  the 
Court  in  the  following  words  : 

M'Kean,  C.  J. — Eleazer  Osivald :  Having  yesterday  con- 
sidered the  charge  against  you,  we  weie  una;;iniously  of  opi- 
nion, that  it  amounted  to  a  contempt  of  the  Court.  Some 
doubts  were  suggested,  whether,  even  a  contempt  of  the  Court, 
was  punishable  by  attachment :  but,  not  only  my  brethren 
and  myself,  but,  likewise,  all  the  judges  of  England^  think, 
that  without  this  power  no  Court  could  possibly  exist  ; — nay, 
that  no  contemfit  could,  indeed,  be  committed  against  us,  we 
should  be  so  truly  contemjvable .  The  law  xipon  the  subject  is 
of  immemo'ial  antiquity  ;  and  there  is  not  any  period  when 
it  can  be  said  to  have  ceased,  or  discontinued.  On  this  point, 
therefore,  we  entertain  no  doubt. 

But  some  difficulty  has  arisen  with  respect  to  our  sentence  ; 
for,  on  the  one  hand,  we  have  been  informed  of  your  circum- 
stances, and  on  the  other,  we  have  seen  your  conduct  :  your 
circumstances  are  small,  but  your  offence  is  great  and  per- 
sisted in.  Since,  however,  the  question  seems  to  resolve  it- 
self into  this,  whether  you  shall  bend  to  the  law,  or  the  law 
shall  bend  to  you  ;  it  is  our  duty  to  determine  that  the  for- 
mer shall  be  the  case. 

Upon  the  whole,  therefore,  the  Court  pronounce  this 
sentence  : — That  you  pay  a  fine  of  ^.  10  to  the  Commonwealth  ; 
that  you  be  imprisoned  for  the  space  of  one  month,  that  is, 
from  the  15th  day  of  July  to  the  15th  day  of  August  next ; 
and,  afterwards,  till  the  fine  and  costs  are  paid.— Sheriff  he  is 
in  your  custody. 
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[V.  v.] 

(Abstract.) 
Ut  Jn-Jrew's—B.  R.—  \96. 

An  attachment  was  prayed  last  Hilary  term,  by  Mr.  Denison 
a"-ainst  Mr.  Hilton,  the  cursitor  of  the  chancery  Court  of  the 
county  Palatine  of  Durham,  for  refusing  to  make  out  a  man- 
date, upon  an  alias  latitat  which  issued  out  of  this  Court  to 
the  bishop  of  Durham. 

Chief  Justice^  Lee,  observed,  the  present  case  is  similar  to 
that  of  Mr.  Yeates,    the  custos  brevium  in  the  common  pleas, 
which  was  Mich.  4.  G.  1.     A  certiorari  was  there  awarded  out 
of  this  Court  for  removing  an  original  from  the  common  pleas  ; 
and  for  not  doing  this  an  attachment  was  prayed  against  the 
ofhcer,  upon  an   affidavit  that  the  said  original   was  amongst 
a  bundle  of  papers  in  the  office.     And  although  it  was  sworn; 
on  the  other  side  by  Yeates,  that  a  ne  reci/iiatur  was  entered' 
against  the  original,  and  that  this  could  not  be  filed  before  the 
■ne  recihiatur  be  taken  off,  which  cannot  be  done  by  the  prac- 
tice of  the  common  pleas  without  leave  of  that  Court ;  this 
was  held  to  be   no  sufficient  excuse  for   Yeates,  because    as' 
this  Court  had  a  power  to  send  a  certiorari,  they  may  lawfully 
use  all  means  that  are  proper  for  attaining  the  end  of  sending 
it.     And  he  was  committed. 

The  judge   quoted  several  other  authorities,  and  the  rule 
was  made  absolute. 

[W.  W.] 

Hardwicke's   Cases — B.  R.   ISO— some  edit.  160. 
The  King  vs.  Holland. 

Chute  last  term  moved  for  an  attachment  against  the  defen- 
dant for  a  contempt,  in  not  obeying  an  order  of  the  quarter 
sessions  v/hich  was  removed  into  this  Court,  and  confirmed; 
the  order  was,  that  the  defendant  who  was  convicted  of  being 
the  father  of  a  bastard  child,  should  pay  so  much  a  week  for 
its  maintenance,  and  an  arrear  of  twenty  weeks  being  de- 
manded, he  refused  to  pay  it ;  and  the  Court  would  only  grant 
a  rule  to  shew  cause,  because  they  said  'twas  not  like  a  re- 
fusal to  pay  costs  taxed. 

And  this  term  the  cause  being  insufficient,  the  rule  was 
■made  absolute,  but  the  attachment  was  ordered  to  lie  in  the 
sheriff's  hands  for  a  week,  that  he  may  have  an  opportunity 
of  paying,   if  he  Avill. 
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[X.  X.] 

Hibernian  Journal,  M.  128.     Wednesday,  May  30,  1804. 

The  King  v.  Seaton. 

This  was  an  indictment  against  the  defendant,  son  to  the 
Governor  of  Surat,  for  sending  a  challenge  to  the  Right  Hon. 
Mr.  Wickham.  From  the  statement  of  Mr.  Erskine,  sup- 
ported by  the  evidence  of  Mr.  Wickham,  it  appeared  that  he 
had  taken  under  his  protection  a  young  gentleman  of  the 
name  of  Flint,  who  married  a  sister  of  the  defendant.  The 
young  couple  remained  in  Mr.  Wickham's  house,  and  he 
was  one  of  the  trustees  under  their  marriage  settlement. 
The  defendant  having  returned  from  In.dia,  was  invited  to 
Mr.  Wickham's,  where  he  remained  a  week,  and  was  hospi- 
tably treated.  Some  differences  occurred  in  Mr.  Seaton's 
family,  which  Mr.  W.  advised  Mr.  and  Mrs,  Flint  not  by  any 
means  to  interfere  in.  After  the  defendant  had  returned  to 
his  ship  which  was  to  convey  him  to  India  again,  he  wrote  to 
Mr.  Wickham,  saying  that  he  had  heard  he  had  advised  Mr. 
and  Mrs.  Flint  to  use  coercive  measures  to  turn  him  out  of 
his  father's  house,  and  he  desired  an  explanation  of  his  con- 
duct in  having  done  so.  Mr.  W.  replied,  that  he  had  given 
them  no  advice  but  what  Avas  in  confidence  as  their  trustee, 
and  he  could  enter  into  no  explanation  on  the  subject.  The 
defendant  wrote  several  intemperate  letters,  and  at  last  sent 
a  challenge  by  Major  Morgan.  For  this  conduct  a  criminal 
information  was  moved  against  him  ;  but,  upon  his  apolo- 
gizing, Mr.  Wickham  declined  proceedings. — Notwithstand- 
ing this  lenity,  the  tenor  of  the  prosecution  had  no  sooner 
ceased,  than  he  wrote  a  strange  incoherent  letter  to  Mrs. 
Flint,  stating,  that  if  she  did  not  interfere  to  settle  the  family- 
disputes,  she  would  be  obliged  to  appear  in  Court,  where, 
if  she  told  truth,  she  would  disgrace  her  patron  ;  and,  if  she 
did  not,  she  would  be  put  into  the  pillory  in  a  wcoden  box 
at  Charing-Cross ;  that  the  story  would  get  to  Bombay,  and 
in  the  public  newspapers,  when  it  would  appear  Mr.  W.  had 
declined  fighting  a  duel  ;  that  no  man  could  be  excused  for 
refusing  to  fight  after  having  interfered  in  a  family  dispute ; 
besides,  no  one  ought  to  refuse  after  the  Duke  of  York  and 
Mr.  Pitt  had  fought :  and  after  all,  the  story  would  get  into 
the  house  of  commons ;  where  some  member  would  get 
up,  and  ask  Mr.  Wickham  if  it  was  true  that  he  had  n- fused 
a  challenge  ?  that  men  had  been  expelled  the  house  for  less 
offences  :  that  the  king,  who  was  at  the  head  of  all  gentle- 
men, would  strike  him  out  oi  the  privy  council  :  in  short, 
that  no  man  would  sit  with  hirn.  but  that  he  would  be  look- 
ed upon  as  a  fool,  and  unfit  to  he  entrusted  with  the  affairs  of 
the  nation  at  this  time  of  peril.  This  letter  Mr.  and  Mrs. 
Flint  deemed  it   their  duty  to   shew  to    Mr.  W.    A   short 
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thT^e  after,  the   defendant  sent  Mr.  W.  a  letter,  which  Mr. 
Wickham  transmitted  to  his  uncie,   unopened,      i  he  aelsn- 
dint  called  upon  Mr.  W.  on  a  Sunday  evening,  and  sent  m 
his  nan^e.     Mr.  Wickham,  conceiving  it  was  Ins  uncle,  went 
to  him.     The  defendant  asked  him  why  he  had  sent  his  let- 
t<^r  to  his  uncle  ?  To  which  Mr.   V/ickhum  observed,  he  had 
done   so,  because   he  thought  he    was  the  person  who    had 
most  influence   over  him.     The    defendant  said,    he    might 
have  o-Dcned  it  without  fear.     Mr.  Widdiam  replied,  he  could 
hold  n')  communication  with   him  of  any  kind :  upon  which 
the  defendant  said,  if  he  did  not  give  him  the  satislaction  ot 
a  gentleman,  he  was   one  of    the  greatest    blackguards  that 
ever  was.     Upon  this  evidence  the  jury  instantly  round  the 
defendant  guiltv.     It  appeared  Mr.   Wickham  had  not  given 
any  advice   to  use  coercive   measures  a.rainst  the  detendant. 
He  had  merely  advised    Mr.  and  Mrs.  i^Unt  to  lay  the  opi- 
nion of   an  eminent   counsel    on  the   s'lbject  ot    the    tamwf 
diifcrences  before  some  common  friend. 

Lord  Ellenborough  hoped  the  defendant  v/ould  be  in  a 
proper  state  of  mind  before  he  came  up  to  receive  juag- 
nient.  Kis  conduct  in  writing  the  letter  to  his  sister,  and 
his  subsequent  behaviour  to  the  prosecutor,  bore  the  cha- 
racter of  illiberal  vulgarity.  It  might  be  necessary  to  make 
him  p-ive  sureties  to  keep  the  peace  :  at  all  events  he  was 
not  to  look  to  a  speedy  enlargement  of  his  person  trom  con- 
finement. It  would  be  well  for  him  if,  by  his  contrition,  he 
CQuld  make  his  peace  with  Mr.  Wickham. 

[Y.  Y.] 

Douglass — 5 1 6 — other   edit.'— A98. 

The  King  against  Vaughan. 

Cause  shewn  against  a  rule  for  an  attachment  against  the 
defendant  of  this  Court,  after  having  been  struck  off  the  rod. 

Lord  Mansfield  stated  the  practice  of  the  Court  to  be  ; 
that,  if  the  defendant,  by  his  affidavit,  fully  denies  the  charge, 
on  which  the  rule  for  an  attachment  was  granted,  ^/«a^  is  sut- 
ficient ;  the  weight  of  the  evidence  or  the  credibdity  ot  what 
is  sworn  is  never  considered,  but  if  the  detendant  is  hardj 
enough  to  swear  falsely,  he  is  left  to  be  punished  by  mdict- 
ment :  In  chancery,  he  said,  they  proceed  differently  :  they 
examine  the  defendant  on  interrogatories,  and  also  examine 
witnesses  on  both  sides,  and  then  decide  upon  the  truth  oi 
the  charge. 
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[Z.  Z.] 
Wallace's   Re/iorts — 100. 

HOLLINGSWORTH    VS.    DuANE. 

The  Court, — Tilghbian,  C.  J.  Griffith,  J.  (Basset,  J 
absent)— '^mediately  gave  an  opinion.     Each  of  the  judo-es 
entered  into  the   history  of  the    trial  pointed  ov.t  the   ptoss 
falsities  and  unprincipled  tendency  of  the  publication,     fhey 
stated,  that  no  manner  of  doubt  existed  in  their  minds,  eHher 
pt  the  expediency  or  legality  of  punishing  contempts  of  this 
nature,  by  attachment ;  that  in  doing  so,  they  neither  assum- 
ed, nor  deH.TUed  to  arrogate  jiuisdiction  ;  they  found  them- 
selves by  their  commission  and  by  the  Ia^vs  of  the  land,  in  full 
possession  cf  it,  and  bound  by  their  oaths  and  the  high  duties 
of  their  official  stat  on,  to  exercise  a  just  and  lawful  discretion 
m  punishing,  and  as  far  as  they  could,  preventing  by  exam.- 
ples,  an  abuse,  which,  if  not  repressed,  must  overturn  the  ad- 
TTinigtration  cf  justice.     Individually,  they  disavowed  any  feel- 
ings but  those  of  a  <Icsire  to  dis^charge  their  duty.    The  paper 
as  far  as  it  reflected   on  them,   (if  it   meant  any   refiecticn) 
excited  no  resentment.     They  were  indeed  sorry  to  find  that 
any  man  should  be  so  lost  to  decency  an.;  truth,   as  to  pub- 
lish to  the  world,  and  in   the  face  of  so  many  witnesses  of 
the  falsity,  such  flagrant  calumnies   upon  the  administration  of 
justice.     The  offence  v.'as  denominated  a  coyitcmfu  oj the  court  • 
but  it  did  not  follow  that  the  judges   must  be  attacked  ;  it  was 
equally  a  contempt  when,  pending  the  cause,  the  party,  his  wit- 
nesses, or  the  jurors  are  reflected  upon  ;    or  indeed,  if  the  pub- 
hcation  is  only  calculated  to  injiuence  the  decision  of  the  con- 
troversy ;  the   degree,   indeed,    may    vf.ry.     They  said,  that 
though  they  knew   nothing  of  the  publication,  till  brought  into 
court  on  this  motion,  they  considered  the  prosecution  as  a  me- 
ritorious  attention   to  the   true   interestsof  society,  and  an  ad- 
vancement of  justice.     As  to  the  manner  and  with   what   mo- 
deration they  should  exercise  their  powers  in  case   of  the  con- 
tem.pt  being   established,    those   were   matters,    about  which 
they  were  to  answer  to  their   consciences  and  country      In- 
trusted with  the  execution  of  justice  and   the  dearest  interests 
ot  man,  independent  of  power,  and  under   every   moral  tie   to 
peHorm  their  duty,  they  should  proceed  fearless  of  calumny 
and  above   influence  of  any  kind  ;  and   if  it  should  be  found 
necessary  to  punish,    the  degree  should   be  such,  as  in  their 
best  judgments,  might  serve    rather  as  an   example  to  pre- 
vent future  off-ences,  than   designed  essentially  to  injure  the 
aggressor.—They  therefore  direct  that  the  rule  for  an  attach^ 
nient  should  be  made 

Absolute. 
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[A.  rj 

Wallace's    Reports — 107. 
United   States    vs.   Duane. 

To  give  your  apology  its  utmost  force,  it  amounts  but  to 
this ;  tiiat  you  acted  under  the  impulse  of  pussion.  The 
Court  have  taken  that  ciixumstance  into  consideration  ;  at 
the  same  time,  I  think  myself  bound  to  declare,  that  passion 
is  no  justification  of  an  offence,  and  cannot  go  far,  even  in 
extenuation.  If  a  plea  of  that  kind  were  allowed,  men  of 
v'olent  tempers  would  have  no  inducement  to  restrain  them. 
I  am  satisfied  that  on  reflection,  you  yourself  must  be  sen- 
sible that  you  have  acted  with  extreme  impropriety.  Your 
case  is  attended  with  circumstances  of  far  greater  aggrava- 
tion than  Osivald's.  But  though  the  Court  have  power  to 
punish  at  discretion,  it  is  far  from  their  inclination  to  crush 
you,  by  an  oppressive  fine,  or  lasting  imprisonment.  They 
hope  and  believe  offences  of  this  kind  will  be  prevented  in 
future  by  a  general  conviction  of  their  destructive  tendency, 
and  by  an  assurance  that  the  Court  possess  both  the  power 
and  the  resolution  to  p'.mish  them.  Upon  the  whole,  the 
judgment  of  the  Court  is,  that  you  be  imprisoned  for  thirty 
days  including  this  day,  that  you  pay  the  costs  of  prosecu- 
tion, and  that  you  stand  committed  till  this  judgment  be  com- 
plied with. 

[B.  3.] 

3c?  vol.  Ballasts  State  Laws — pages  33  and  56. 

Sect.  2.  Be  it  further  enacted  by  the  atHhority  aforesaid.^ 
That  all  such  auditors  appointed  by  virtue  of  this  act,  two  of 
whom  shall  be  a  quorum,  shall  be,  and  they  are  hereby,  autho- 
rised and  empowered  to  cause,  by  process  of  subpoena  and 
attachment,  directed  to  the  sheriff  or  coroner  of  the  county, 
to  come  before  them,  as  well  such  persons  as  now  are,  or 
Iieretofore  have  been,  or  shall  be,  commissioners  or  treasur- 
ers of  such  county,  or  employed  by  or  under  such  commis- 
sioners and  treasurers,  their  respective  executors  or  adminis- 
trators, as  all  other  persons  whom  it  may  be  necessary  to  ex- 
amine as  witnesses,  and  also  to  compel  in  like  manner  the 
production  of  all  books,  papers,  accounts  and  vouchers,  rela- 
tive to  the  said  public  accounts  ;  provided  no  such  subpoena 
be  returnable  in  less  than  ten  days  after  the  date  thereof. 

Sect.  10.  Be  it  enacted  by  the  authority  aforesaid,  That 
the  auditors  aforesaid,  on  suggestion  to  the  Court  of  common 
pleas  that  the  person  or  persons  to  be  subpoena'd  or  attached 
under  this  act  live  not  in  tht;  county  where  the  cause  is  pend- 
ing before  such  auditors,  the  said  Court  shall  have  full  power 
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and  authority  to  issue  any  subpoena  or  attachment  into  the 
counties  where  such  person  or  persons  shall  so  reside,  and 
proceed  against  such  person  or  persons,  in  as  ample  a  manner 
as  they  may  do  in  causes  pentling  in  such  Court  against 
witnesses  or  others,  who  shall  be  compellable  to  attend  in  or 
be  in  contempt  of  such  Courts. 

[C.  3.] 

Minutes  of  the   Convention — fiaffe   &7. 

Section  9.  Tl'.at  in  all  prosecutions  by  indictment  the  accus- 
ed hath  a  right  to  be  heaid  by  himself  and  his  counsel  ;  to 
demand  the  cause  and  nature  of  the  accusation;  to  meet  the 
"vvitnesftes  face  to  face  ;  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor,  and  a  speedy  public  trial  by  an 
impartial  jury  of  the  vicinage  ;  nor  can  he  be  compelled  to 
give  evidence  against  himself;  nor  can  any  man  be  deprived 
of  his  life,  liberty  or  property  but  by  the  judgment  of  hia 
peers  or  the  law  of  the  land. 

[D.  3.] 

Minutes  of  the    Convention — jiagc    121. 

The  ninth  section  of  the  said  seventh  article  being  under 
consideration,  viz. 

That  in  all  prosecutions  by  indictment  the  accused  hath  a 
right  to  be  heard  by  himself  and  his  counsel  ;  to  demand  the 
cause  and  nature  of  the  accusation  ;  to  meet  the  witnesses 
face  to  face  ;  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor^  and  a  speedy  public  trial  by  an  impar- 
tial jury  of  the  vicinage  ;  nor  can  he  be  compelled  to  give 
evidence  agp-inst  himself ;  nor  can  any  man  be  deprived  of 
his  life,  liberty  or  property  but  by  the  judgment  of  his  peers 
or  the  law  of  tiie  land. 

I*  was  moved  by  Mr.  Lewis,  seconded  by  Mr.  James  Ross, 

To  h-.sert  the  word  criminct  before  the  word  prosecutions, 
and  strike  out  the  v/ords  by  indictment^  and  to  insert,  after  the 
■words  favor  J  and,  the  following  :  in  all  proceedings  by  indict' 
fnent  to. 

A  division  of  the  ouestion  on  the  said  amendments  was 
called  by  Mr,  Smilie,  and  the  same  being  taken, 

The  amendments  were  adopted. 

A  motion  was  then  made  by  Mr.  Wilson,  seconded  by  Mi" 
Atlee, 

To  re-consider  the  last  of  the  said  amendments,  viz.  in  ali 
proceedings  by  indictment  to,  in  order  to  strike  out  the  words  al^ 
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proceedings,   and,  in  lieu  thereof,  to  insert  the  word  firosecw 
tionsy 

Which  was  cletennlnecl  in  the  affirmative, 

And  the  said  ninth  section  thereupon  adopted  as  follows  : 

That  in  all  criminal  prosecutions  the  accused  hath  a  right 
"to  be  heard  oy  him-clf  and  his  counsel ;  to  demand  the  cause 
and  nature  of  the  accusation  ;  to  meet  the  witnesses  face  to 
face  ;  to  have  tornf.aisory  process  for  obtaining  witnesses  in 
his  favoi',  .ia.l  in  prosecutions  by  indictment  to  a  speedy  pub- 
lic tria^  uy  an  irapartia!  jury  oi"  the  vicinage  ;  nor  can  he  be 
compeliei  to  give  evidence  against  himself;  nor  can  any 
TTian  be  depii  'ed  of  h:s  life,  liberty  or  property  but  by  the 
jad^m>;at  of  ais  peers  or  the  law  of  the  land. 

[E.  3.] 

Const'tution  of  N'^w-Tork, — Article  35. 

Sect.  35.  And  this  conventiondoth  fLirther,in  the  name  and 
by  the  authority  of  the  good  penplc  of  this  [late,  ordain,  de- 
termine and  declare,  that  fiith  parts  of  the  comiuon  law  of  En- 
gland, and  of  the  Aatiue  law  of  Eno-iand  and  Great-Brita-n, 
and  of  the  atts  of  the  Icgiflatuie  of  the  cjlony  of  New- York, 
as  together  did  form  the  law  of  the  faid  coK)ny  on  the  1 9th 
day  of  April,  in  the  year  ef  our  Lord  one  thoui'and  feven  hun- 
dred and  fe'/enty-five,  fhallbe  and  continue  the  law  of  this  ilate, 
fubjeffl  to  fucii  alterations  and  provifioiis,  as  the  legiflatiire  of 
this  Rate   fliall,  from  time  to  time',  maice  concerning  the    fame. 

Constitution  of  Delaware, — Article  8  Section  10. 

Sect.  10.  All  the  laws  of  this  llatc,  exifling  at  the  time 
of  making  this  conilitution,  and  net  inconfidcnt  with  it,  Ihall 
remain  in  force,  unlefs  they  fliall  be  altered  hy  future  laws  ;  and 
all  adions  and  prolecutions  now  pending,  Ihall  proceed  as  if 
this  conflitution  had  not  been  made. 

Constitution  of  Maryland — Section   3. 

III.  That  the  Inhabitants  of  Maryland  are  entitled  to  the 
common  law  of  England,  and  the  trial  by  jury,  according  to 
the  courfe  of  that  law,  and  to  the  benefit  of  fucli  of  the  En- 
glilh  ftatutc,  as  exifted  at  the  time  of  their  firft  emigration,  and 
•which,  by  experience,  have  been  found  applicable  to  their  lo- 
cal and  other  circumdances,  and  of  fuch  others  as  have  been 
fince  made  in  England,  or  Great-Britain,  and  have  been  intro- 
duced,  ufed,  and  pra<$\ifed,  by  the  courts  of  law  or  equity  ; 
and  alfo  to  all  a(^s  of  alTimbly,  in  force  on  the  firfl  of  June, 
feventeen  hundred  and  feventy-four,  except  fuch  as  may  have 
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fince  expired,  or  have  been,  or  may  be  altered  by  a£ls  of  con- 
vention, or  tliis  d'  claration  of  rights — fnbjed,  ncverthf  It  f-,  to 
the  revifion  of,  and  amendment  or  repeal  by,  the  le^ilhture  of 
this  ftate. 

Constitution  of  Ncxv-Jersey — Section  22. 

XXII.  That  the  common  lavv  of  England,  as  well  as  cf 
much  of  the  Itatute  law,  as  have  been  heretofore  pr^ftifcd  in 
this  colony,  fluiU  Hill  i^-uMln  in  force,  until  thty  fiiall  be  alter- 
ed by  a  future  law  of  the  legiil;iture  ;  fuch  parts  only  exrept, 
cd,  as  are  repugnant  to  the  rights  and  piivilegxs  contained  in 
this  charter  ;  and  that  the  inelcimable  right  of  trial  by  jury 
fliall  remain  confir.iied,  as  a  part  of  the  law  of  this  coleuy, 
•without  repeal,  for  ever. 

[F.  S.] 

A  l'ouverture  de  nos  conferences,  nous  avons  e.e  frapj  es  de  I'opi- 
nion,  si  gei.eralcment  rcpandue,  que,  dans  la  ledaclibn  d'un  code  civil, 
quelques  textes  bien  precis  sur  chaque  matiere  peuvant  suiiire,  et  que  le 
grand  art  est  de  tout  su-nplifier  en  pievoyant  tout. 

Tout  simplijler,  estune  ope:ation  sur  laquelle  on  a  besoin  de  s'entendre, 
Wout  firevotr  ,  est  un  but  qu'jl  est  impossible  d'  atteindre. 

II  ne  faut  point  de  lois  inutiles  ;  elles  aHTaibliraient  les  lois  necessaires  ; 
elles  ccrnpromettraient  la  certitude  et  la  majesie  de  la  Icgislaiiun.  Mais 
un  grand  Etat  comme  la  France,  qui  est  a  la  Ibis  agricole  et  commergunt, 
qui  renferme  tant  de  professions  difierente:,  et  qui  ofire  tant  de  genres  di- 
vers d'industrie,  ne  saurai(  comporter  des  lois  aussi  simfiles  que  cclles 
d'une  socJe  e  pauvre  ou  plus  reduite. 

Les  lois  des  douze  Tables  sont,  sans  cesse,  proposees  pour  modele  : 
mais  peut-on  comparer  les  institutions  d'un  peuple  naissant,  avec  celles 
d'un  peuple  parvenu  an  plus  haut  det^ic  de  richesse  et  de  civilisation  ? 
Rome,  r.ee /)ot^r /a  grandeur,  et  deslir,e_,  pour  ainsi  dire,  a  e  le  la  ville 
c.ernelle,  tarda-t-elle  a  reconnaitre  rinsuifisance  de  ses  preniiCres  lois  ? 
Les  changemens  survcnus  insensiblement  dans  ses  ncEurs,  n'en  jiroduisi- 
rent-ils  pas  dans  sa  icj^islation  ?  ne  commen^a-t-on  pasbiemo  a  distinguer 
le  droit  eorit  du  droit  non  ecrit  ?  ne  vit-on  pas  naitre  successivem.ent  les 
senatus-consultcS;  les  plel-isclles,  les  edits  des  preteurs,  les  ordonnances 
des  consuls,  les  regiemens  des  ediles,  les  reponses  ou  les  decisions  des  juris- 
consultcs,  les  pra^  ii.atiques-sanctions,  ks  rescrits,  les  eJits,  les  novelles 
des  empereurs  ?  L'histoirede  la  legislation  de  Home  est,  a-peu-pres,  celle 
de  la  legislation  de  tous  les  peuples. 

Dans  les  Etats  despotiques,  oil  le  prince  est  propretaire  de  tout  le  terri- 
toire,  oti  tout  le  commerce  se  fait  au  nom  du  chef  de  I'Etat  et  a  son  profit, 
ou  les  particulieres  nont  ni  liberie,  ni  volonte,  ni  propriee,  il  y  a  jjIus  de 
ju;],es  et  de  borreaux  que  de  lois :  mais  par-tout  oil  les  citoyens  ont  des 
biens  a  conserver  et  a  delenure;  par-tout  ou-ils  ont  des  droits  po- 
litiques  et  civils  ;  par-tout  ou  I'honneur  est  compte  pour  quelque  chose, 
il  faut  necessairement  un  certain  nombre  de  lois  pour  faire  face  5.  tout 
Les  diverses  especes  de  biens,  les  divers  genres  d'industrie,  les  diverses 
situations  de  la  vie  humane,  demandent  des  regies  differentes.  La  soUi- 
citude  dulegislateur  est  obligee  de  se  proportionnerala  multipliciie  et  a 
I'importance  des  cbjets  sur  lesquels  il  faut  statuer.  De  la,  dans  les  codes 
des  nations  policees,  cette  prevoyance  scrupuleuse  qui  multiplie  les  caa 
particuUcrs,  et  semble  faire  un  art  de  la  raison  mSme. 
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Nous  n'avons  done  pas  cru  devoir  slmplifierlcs  lois,  au  point  de  laisser 
Ics  citoyens  Sxm  rc^lc  er  sans  giiaruntie,  3ur  Isuis  plus  grands  inteiets. 

Nous  nous  sommes  ^galement  preserver,  de  la  dangereuse  ambition  de 
voiiloir  tour  regler  et  tout  prevoir.  Qiii  pourrait  penser  que  se  sont  ceux 
memes  auxquels  iin  code  paratt  touj'^urs  trop  v>)hiiiiineux,  qui  osent  pres- 
crire  i-'iijerieusoment  au  l^gislateur,  la  terrible  ti,he  de  ne  rien  abandonner 
a  la  decision  du  Juge  ? 

Quoi  que  Ton  fasse,  les  lois  positives  ne  sauraient  jamais  entierenient 
remplacer  I'usage  de  la  raison  natiirelle  dans  les  atTairesdela  vie.  Les  be- 
soins  dc  la  soc  etc  sont  si  miiltiptics,  et  leurs  lapports  si  CLCiidus,  qu'il  est 
impossible  au  legislateur  de  poiirvoir  a  tout. 

Dans  ies  nntieres  m^me  qui  fixent  particulierement  son  attention,  il  est 
une  foule  de  details  qui  lui  echappent,  ou  qui  sont  trop  contenlieux  et  trop 
m.jb;lesp&ur  pouvoir  deveuir  I'objetd'un  te.vte  de  loi. 

Un  code,  quelque  co.iip'et  qu'il  puisse  paraltre,  n'est  pas  plutot  achev^, 
que  inille  questions  inatrendues  viennent  s'offrir  au  magistrat.  Car  les  lois, 
une  fois  redig^^s,  demeurent  telles  qu'elles  ont  eie  ccrites.  Les  hommes, 
au  contraire,  ,-.e  sc  reposent  jamais  ;  ils  agissent  toujcurs  :  et  ce  mouvement, 
qui  ne  s'  arrete  pas,  et  dont  les  eSets  sunt  diversement  modifies  par  les  cir- 
constances,  produit.achaqus  instant,  quelque  conibinasion  nouveUe,  quelquC'^ 
nouveau  fait,  quelque  resukat  nouveau. 

Une  foule  de  choses  sont  done  necessairemcnt  abandonnees  k  I'empire  de 
I'usage,  a  la  diecussion  des  hommes  instruits,   A  L'arbitage  des  juges. 

[G.  3.] 

Shakesfieare's  Henry  IV. — "id  part ict  V.    Scene  VI. 

Cb.  yustice.  I  am  assur'd,  if  I  be  measiir'drightly. 
Your  majesty  hath  nojust  cause  to  hate  me. 

K.  Henry.  No  !  how  might  a  prince  of  my  great  hopes  forget 
So  great  indignities  you  laid  upon  me  .' 
What  !   rate,  rebuke,  and  roughly  send  to  prison, 
Th'  immediate  heir  of  England  !   Was  this  easy  .' 
May  this  be  vvash'd  in  Lethe,  and  forgotten  ? 

Ch.  yustice.  I  then  did  use  the  person  of  your  father  5 
The  image  of  his  power  lay  then  in  me  ; 
And,  in  th'  administration  of  his  law, 
While  I  was  busy  for  the  commonwealth. 
Your  highness  pleased  to  forget  my  place ;  '  ' 

The  majesty  and  power  of  law  and  justice. 
The  image  of  the  king,  whom  I  'presented, 
And  struclc  me,  in  the  very  seat  of  judgment ; 
Whereon,  as  an  offender  to  your  father, 
1  gave  bold  way  to  my  authority, 
And  did  commit  you.     If  the  deed  were  ill. 
Question  yDur  royal  thoughts,  make  the  case  yours  ; 
Be  now  the  father,  and  propose  a  son  ; 
Hear  your  own  dignity,  so  much  profan'd  ; 
See  your  most  dreadful  laws,  so  loosely  slighted, 
Behold  yourself,  so  by  a  son  disdain'd  ; 
And,  then  imagine  me,  taking  your  part. 
And,  in  your  power,  soft  silencing  your  son  :-^ 
After  this  cold  consid'rance,  sentence  me  ; 
And,  as  you  are  a  king,  speak  in  your  state^ 
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What  I  have  done,  that  misbecame  my  place, 
3^y  person,  or  my  lie'^e's  sovereigmy. 

K.  Henry.  You  are  right,  justice,  and  you  \veigh  this  v/tll ; 
Thevef. re,  still  bear  the  biiance  and  the  swoid  ; 
Apd  I  do  wish  your  honors  may  increase, 
'Till  you  do  live  to  see  a  son  of  mine 
Oil'enrl  you,  ar.d  obey  you,  as  I  did  ; 
You  committed  me.: 

For  which,  I  do  commit  into  your  ban'l. 
Til' unstain'd  sword,  that  you  have  us'd  to  bear, 
With  this  rempm'orance — That  you  use  the  sanie 
AVich  the  like  bold,  just,  and  im.parriu!  spirit, 
As  you  have  done  'gainst  me.     There  is  my  hand. 
You  shall  be  as  a  father  to  my  youth  : 
My  voice  shail  sound,  as  you  do  projr.Dt  mine  ear. 
Now,  call  .we. our  high  court  of  pajiiairent  ; 
And  let  u.'?  choose  such  limbs  of  noble  ccurisel. 
That  the  great  body  of  our  state  mav  go 
In  equal  rank  with  the  best  govern'd  nation  ; 
That  war,  or  peace,  or  both  at  once,  may  be 
As  things  acquainted,  and  familiar  tous  ; 
In  which  you,  father,  shall  have  foremcsi  hand. 

[H.    3.] 

United   Statks   vs.   WoesellI 

District  Court  of  the  United  States — Pennsylvania  District. 

The  defendant  was  found  guilty  of  an  attempt  to  bribe  the 
commissioner  of  the  revenue. 

Mr.  Dallas.,  on  the  part  of  the  defendant,  in  this  case,  moved 
an  arrest  of  judgment,  by  reason  that  the  circuit  Court  had 
no  cognizance  of  the  crime  charged  in  the  indictment.  That 
the  judicial  authority  of  the  federal  Court  must  be  derived  either 
from  the  constitution  of  the  United  States,  or  from  the  act  of 
congress,  made  in  pursuance  of  that  constitution,  and  that  it 
was  incumbent  upon  the  prosecutor  to  shew,  that  an  offer  to 
bribe  the  commissioner  of  the  revenue,  is  a  violation  of  some 
constitutional   or  legislative  prohibition. 

Mr.  Eaivle,  the  attorney  for  the  district,  observed,  that  "  the 
exception  taken  in  support  of  the  motion  in  arrest  of  judgment 
struck  at  the  whole  system  of  the  national  government ;  for 
if  opposition  to  the  pure  regular  and  efiicient  adm'nistration 
of  its  affairs  could  thus  be  mnde  by  fraud,  the  experiment  of 
force  might  next  be  appl'cd.  v.  ith  equal  inapunity  and  success. 
Unless  the  offence  is  punishable  in  the  federal  Courts  ;  it  cer- 
tainly is  net  cognizable  before  any  state  tribunal.  Unless  the 
judicial  system  of  the  United  States  justified  a  recourse  to  com- 
mon law  against  an  individual  guilty  of  a  breach  of  treaty,  the 
offence,  where  no  specific  penalty  was  to  be  found  in  the  trea* 
ty,  would  therefore  remain  unpunished." 
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The  court  being  divided  in  opinion,  it  became  a  doubt,  whethei- 
sentence  coukl  be  pro.-iounef  d  upon  the  defendant ;  and  a  wish 
was  expressed  by  the  judges  and  the  attorney  of  tlie  district,  that 
the  case  might  be  put  into  such  a  form,  as  would  admit  of^ob- 
taining  the  ultimate  decision  of  the  supreme  court,  upon  t'he  im- 
portant principle  of  discussion  :  But  the  counsel  for  the  prisoner 
did  not  think  themselves  authoiised  to  enter  into  a  compromise 
of  that  nature.  The  court,  after  a  short  consultation,  and  de- 
claring, that  the  sentence  was  mitigated  in  consideration  of  the 
defendant's  circumstances,  proceeded  to  adjudge, 

That  the  defendant  be  imprisoned  for  three  months  ;  that  he 
pay  a  fine  of  200  dollars ;  and  that  he  stand  committed,  until  this 
sentence  be  Gomplied  with,  and  the  costs  of  prosecution  paid. 

[  I.  3.  ] 
ist  DaUa^^d  Reports,  fiagc  292. 

Tetter  ~os.  Rapesnyder. 

The  parties,  having  consented  to  a  reference,  filed  a  written 
agreement  -inpointing  three  persons,  vv^ithout  saying  "  or  any  two 
Gi  ti:em,"  to  report;  but  the  clerk,  in  making  oi\t  the  rule,  had 
8o  expressed  it  The  three  referees  met,  though  only  two  of 
them  signed  the  report;  and  new  Laivrenc e  ro^vtd  to  set  it  aside, 
on  account  of  this  variance  between  the  mle  and  the  agreement 
of  the  parties,  ofTering  to  examine  a  witness,  who  was  present 
at  the  transaction,  to  show  that  it  was  intended  all  tiie  referees 
should  concur.     See  i^iVr^'-.  215. 

To  tliis,  IngersoU,  for  the  plaintiff,  objected  ;  and  said,  that 
"wliei-e  parties  have  reduced  tb.eir  agreement  to  writing,  particu- 
larly in  the  case  of  a  record,  nothing  by  way  of  addition  or  alter- 
ation was  admissable.  To  prove  a  name  meant,  or  a  fraud  com- 
mitted, and  some  other  similar  circumstances,  were,  he  insisted, 
the  only  exceptions  to  this  principle. 

But,  by  THE  COURT  :— .The  question  is  not,  whetlier  parole 
testimony  shall  be  given  against  a  record  ;  but  whether  the  agree- 
ment filed  in  the  court,  was  a  sufficient  authority  to  the  clerk 
to  make  out  the  rule  to  any  two  of  the  referees.  If  this  was  his 
mistalie,  it  certahily  ought  not  to  bear  against  the  defendant. 

The  %vitne33  being  examined,  and  having  proved  the  defend- 
ant's allegation,  the  opposite  counsel  contended,  that  as  the  rule 
had  been  before  the  referees,  and  v/as  inspected  not  only  by 
them,  but  by  the  parties,  it  was  too  late  to  make  the  objection ; 
for,  it  would  be  ur.just  to  allov/  this  advant:;ge  to  the  def^ndxut, 
after  the  whole  business  had  been  discussed^  aiid  tlic  repQit 
agreed  upon. 

10 
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..  Zcwr^ncf  pi'oposed  reading  some  cases  to  shew,  that  the  au- 
thority civei-  to  the  reftrees  by  the  act  of  the  parties,  ought  to 
have  been  stricty  pursued. 

..  Put,  by  THE  COURT  : — Tliere  would  have  been  something 
equitubie  in  the  objection  to  the  report,  if  only  two  of  the  re- 
fcrecs  had  met;  but,  as  it  appears  that  they  all  entered  on  the 
business;,  though  only  two  of  them  have  subscribed  the  repc.t,. 
vre  can  consider  nothing  but  the  evident  mistake  of  the  clerk  ; 
and,  for  tliat  reason  alone. 

Let  the  report  be  set  aside. 


[  K.  3.  ] 

Hamsat/s  Histoiij  of  th3  American  Revolution^  fmge  \'59, 

Resistance  being  resolved  upon  by  the  Americans — the  pulpit 
J,  —the  press — the  bench  and  the  bar,  severally  laboured  to  unite 
and  encourage  them.  The  clere-v  of  New-Enciand  were  a  nu- 
merous,  learned  and  respectable  body,  "who  had  a  great  ascen- 
dancy over  the  minds  of  their  hearers.  They  connected  religion 
and  patriotism,  and  in  their  sermons  and  prayers,  represented  tTie 
cause  of  America  as  the  cause  of  heaven.  The  Synod  of  New- 
York  and  Philadelphia,  also  sent  forth  a  pastoral  letter,  v.'hich 
■was  puljlicly  read  in  their  chui'ches.  This  earnestly  recommend- 
ed SLxh  sentiments  and  conduct  as  were  suitable  to  their  situation. 
Vt  riters  and  printers  followed  in  the  rear  of  the  preachers,  and 
next  to  them  had  the  greatest  hand  in  animating  their  country- 
ii:en.  Gentlemen  of  the  bench  and  of  the  bar  denied  the  charge 
of  rebellion,  and  justilied  the  resistance  of  the  colonists.  A  dis- 
titftlion  founded  on  law,  between  the  king  and  liis  ministry,  v.as 
ifitroduced.  The  former,  it  was  contended,  could  do  no  wrong. 
The  crime  of  treason  was  charged  on  the  latter,  for  using  the- 
loyal  name  to  varnish  their  own  unconstitutional  measures.  The 
phrase  of  a  ministerial  war  became  common,  and  was  used  as  a 
medium  for  reconciling  resistance  with  allegiance. 

[  M.  3.  ] 

Humc^s  Ilislory  of  England^  vol.  4,  fiage  275. 

Encouraged  by  this  success,  the  commons  carried  their  scni- 
tiny,  and  still  with  a  respectful  hand,  into  other  abuses  of  im-* 
poitance.  The  gi'eat  seal  v»-as,  at  that  time,  in  the  hands  of  the 
celebrated  Bacon,  created  viscount  St.  Albans  ;  a  man  universally 
admired  lor  the  greatness  of  his  genius,  and  beloved  for  the 
courtcousncss  and  h.umanity  of  his  behaviour.  He  was  the  great 
ornajnent  of  Ins  age  and  nation  ;  and  nought  was  wanting  to 
render  him  t'.e  ornament  of  human  nature  itself,  but  that  strength 
cf  mind  which  might  check  his  intemperate  desire  of  prefer- 
ment, that  could  add  nothing  to  his  dignity,  and  might  restrain 
his  profuse  inclination  to  expence,  that  could  be  requisite  neitlier 
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Jbr  h!s  honor  nor  entertainment.  His  \v:int  of  ceconomy,  and  his 
indulgence  to  sen'ant'j,  had  involved  him  in  necessities  ;  and,  in 
order  to  supply  his  prodigality,  he  had  heen  tempted  to  take 
bribes,  by  the  title  of  presents,  and  that  in  a  very  open  manner, 
from  suitors  in  chancery.  It  appears  that  it  had  been  usual  for 
farmer  chancellors  to  talce  presents ;  and  it  is  pretended  that 
Bacon,  who  followed  the  same  dangerous  pract'ce,  had  still,  irt- 
the  seat  of  justice,  preserved  the  integrity  of  a  judge,  and  had 
given  just  decrees  against  those  very  persons,  from  w'.om  ')e 
had  received  the  wages  of  iniquity.  Complaints  rose  t!ve  louder 
on  that  account,  and  at  last  reached  the  house  of  commons, 
who  sent  un  an  imneachment  a^-ainst  him  to  the  poers.  T'le 
chancellor,  conscious  of  guilt,  deprecated  the  vengeance  of  liis 
judges,  and  endeavored,  by  a  general  avowal,  to  escape  thU  con- 
fi-ision  of  a  stricter  inquiry.  The  lords  insisted  on  a  particuiat' 
confession  of  all  his  corruptions.  He  acknowledged  twetity-.ight. 
articles ;  and  was  sentenced  to  pay  a  fine  of  40,000  pounds,  to 
be  impi'isoned  in  the  tower  during  the  king's  pleasure,  to  b^ 
forever  incapable  of  any  office,  place,  or  enaployment,  and  never 
again  to  sit  in  parliament,  or  come  within  the  verge  of  the  couit. 

'  '■  [  I.  3.*  ]  "• 

•  [See  this  authority  in  Appendix,  page  27,  note  T.] 

[  N.  3.  ] 

Humi'*s  History  of  England,  vol.  6,  page  217. 

The  violent  Jefferies  succeeded  after  some  interval  ;  and  show- 
ed the  people,  that  the  rigours  of  the  law  might  equal,  if  not 
exceed,  the  ravages  of  military  tyranny.  This  man,  who  wan- 
toned in  cruelty,  had  already  given  a  specimen  of  his  character 
in  many  trials,  where  he  presided  ;  and  he  now  set  out  with  a 
savage  joy,  as  to  a  full  harvest  of  death  and  destruction.  H^ 
began  at  Dorchester  ;  and  thirty  rebels  being  arraigned,  he  ex- 
horted them,  but  in  vain,  to  save  him,  by  their  free  confession, 
the  trouble  of  trying  them :  vVnd  when  twenty -nine  were  fou'.rd 
guilty,  he  ordered  them,  as  an  additional  punishment  of  their 
disobedience  to  be  led  to  immediate  execution.  Most  of  the  other 
prisoner,  terrified  with  this  example,  pleaded  guilty :  and  no 
less  than  two  hundred  and  ninety -two  received  sentence  at  Dor^i 
Chester.  Gf  these,  eighty  Vv"ere  executed.  Exeter  was  the  ne>:t' 
stage  of  cruelty :  Two  hundred  and  forty -tiu'ee  were  t':ere  tried, 
of  Avhom  a  great  number  were  condemned  and  executed.  Hs' 
also  opened  his  commission  at  Taunton  and  Wells;  and  every 
whei'e  carried  consteiTiaticn  along  with  him.  The  juries  were 
§6  struck  with  his  menaces,  that  they  gave  their  verdict  with 
precipitation  ;  and  many  innocent  persons,  it  is  said,  vrei'e  in-; 
roUed  with  the  guilty.     And  on  the  v.hcle,  besides  ti;o*e  ^fie^ 
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were  butchered  by  the  military  conmiandera^  Iavg  hundred  aa^ 
fifty-one  are  computed  to  have  fallen  by  the  hand  of  jusitice^ 
Tl-.e  whole  country  was  strewed  with  the  heads  and  limbs  of 
traitors.  Every  village  almost  beheld  the  dead  carcase  of  a 
■wivtched  inhabitant.  And  all  the  rigours  of  justice,  unabated 
by  any  appearance  of  clemency,  were  fully  displayed  to  the  peo- 
ple by  the  ijihuiTian  JefTcries. 

[  O.  3.  ] 

Hume's  Khtory  of  England,  vol.  4,  page  169. 

The  queen*s  menace,  of  trying  and  punishing  Hayv/arde  for 
treason,  could  easily  have  been  executed,  let  his  book  have  been 
ever  so  innocent.  While  so  many  terrors  hung  over  the  people, 
no  jury  dui-st  have  acquitted  a  man,  when  the  court  was  resolv- 
ed to  have  him  condemned.  The  practice  also  of  not  confront- 
ing witnesses  with  the  prisoner,  gaVe  the  crown  lawyers  all 
imaginable  advantage  against  him.  And,  indeed,  there  scarcely 
occurs  an  instance  during  all  these  reigns,  that  the  sovereign  or 
the  ministers  were  ever  disappointed  in  the  issue  of  a  prosecution. 
Timid  juries,  and  judges  who  held  their  offices  durinp;  pleasure, 
never  failed  to  second  all  the  views  of  the  crown.  And  as  the 
practice  was  anciently  common,  of  fining,  imprisoning,  or  other- 
wise punishing  the  jurors,  merely  at  the  discretion  of  the  court, 
for  finding  a  verdict  contrary  to  the  direction  of  those  dependent 
judges  ;  it  is  obvious,  that  juries  v/-ere  then  no  manner  of  seo 
rity  to  the  liberty  of  the  subject. 

•  -ic^.,..  [  P.  3.  ] 

Hume's  History  of  England,  vol.  6,  fmge  225. 

The  smallest  approach  towards  the  introduction  of  popery, 
must,  in  the  present  disposition  of  the  people,  have  alTorded 
I'eason  of  jealousy  ;  much  more  so  wide  a  st^p  as  that  of  dis- 
pensing with  the  tests,  the  sole  security  v/hich  the  nation,  being 
disappointed  of  the  exclusion-bill,  found  provided  against  those 
dreaded  innovatior.s.  Yet  was  the  king  resolute  to  persevere  in 
his  purpose  ;  and  having  failed  in  bringing  over  the  parliament, 
lie  made  an  attempt,  v/ith  more  success,  for  establishing  his  dis* 
pensing  power,  by  a  verdict  of  the  judges.  Sir  Edward  Hales, 
a  new  proselyte,  bad  accepted  a  commission  of  colonel ;  and 
directions  were  given  to  his  coachman  to  prosecute  him  for  the 
penalty  of  five  hundred  pounds,  which  the  law,  establishing 
the  tests,  liad  granted  to  infonners.  By  this  feigned  action,  the 
king  hoped,  both  from  the  authority  of  the  decision,  and  the 
reason  of  the  thing,  to  put  an  end  to  all  questions  with  regaixl  to 
his  dispensing  power. 

[  Q.  3.  ] 

Hwnt's  History  of  Englandy  vol.  G,  fiage  163. 

The  first  person,  on  v\'hom  the  minister  fell,  waa  one  College* 
a  London  joiner,  v;ho  li?.U  become  extremely  noted  for  his  zes^ 
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against  popery,    and  was  niOch  connected  with  Shaftesbunj  ynd 
the  leaders  of  the  country  puity  :    For  as  they  relied  much  upon 
the  populace,  men  of  College's  rank  and  st^ition  -were  useful  to 
them.     College  had  been  in  Oxford  amied  Tvith  sword  and  pistol 
tluving  the  sitting  of  the  parliament ;    and  this  was  made  the 
tbundatJoii  of  his  crime.     It  was  pretended  that  a  conspiracy  had 
been  entered  into  to  seize  the  king's  person,  and  detain  him  in 
confinement,  *till  he  should  make  the  concessions  demanded  of 
him.     The  sheriffs  of  London  were  in  strong  opposition  to  the 
court ;  and  it  was  not  strange,  that  the  grand  jury  named  kf 
them  rejected  the  bill  against  College.     The  prisoner  was  there- 
fore sent  to  Oxford,  where  the  treason  was  said  to  have  been 
committed.     Lord  Norris,  a  couilier,  was  sheriff  of  the  connty;; 
and  the  inhabitants  were  in  general  devoted  to  the  couit  paity. 
A  jury  was  named,  consisting  entirely  of  royalists  ;  and  though 
they  were  men  of  credit  and  chai'acter,  yet  such  was  the  factious 
rage  which  prevailed,  that  little  justice  could  be  expected  by  the 
prisoner.     Some  papers,  containuig  hints  and  directions  for  his 
defence,  were  taken  from  him,  as  he  was  conducted  to  his  trial : 
All  iniquity,  which  some  pretended  to  justify  by  alleging,  that  a 
like  violence  had  been  practised  against  a  prisoner  during  the 
fury  of  the  popish  plot.     Such  wild  notions  of  J'etaliation  were 
at  that  time  propagated  by  the  court  party. 

[  R.  3,  ] 

Smoilet^s  ccntinuation  cftke  Hist,  of  Eng.  vol.  S,  fiage  307. 

The  commons  of  England,  in  order  to  evince  their  loyalty, 
brought  in  a  bill,  denouncing  the  penalties  of  high  treason  against 
those  who  should  maintain  correspondence  with  the  sons  of  the 
pretender.     In  the  upper  house,  lord  Htu'dwicke,  the  chancellor^ 
moved,  that  a  clause  should  be  inserted,  extending  the  crime  of 
treason  to  the  posterity  of  the  offenders,  during  the  lives  of  the 
pretender's  sons.     The  motion,    which  was  supported  by  the 
Vvhole  strength  of  the  ministry,    produced  a  warm  debate,  in 
vhich  the  duke  of  Bedford,  the  earl  of  Chesterfield,  the  lords 
Talbot  and  llervey,  argued  against  it  in  the  most  pathetic  maii- 
ner,  as  an  illiberal  expedient,  contrary  to  the  dictates  of  human- 
ity, the  law  of  nature,  the  rules  of  common  justice,   and  the 
precepts  of  religion  ;    an  expedient  that  would  involve  the  inno- 
cent with  the  guilty,  and  tend  to  the  augmentation  of  ministerial 
power,  for  which  purpose  it  was  undoubtedly  calculated.     Not- 
withstanding these  suggestions,  the  clause  was  carried  in  the 
afnrmative,  and  the  bill  sent  back  to  the  commons,  v/here  the 
iimendnient  was  vigorously  opposed  by  lord  Strange,  lord  Guem- 
.sey,  Mr.  W.  Pitt,  and  other  members  by  whom  the  original  bill 
had  been  countenanced.     The  majority,  however,  declared  for 
the  aiaeucUaeiit,  aijd  the  bill  G4>ialnsd  Uis  royal  assent. 
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[  S.  3.  ] 

Addison's  Trial,  fia^e  92. 

We  know  from  our  own  times,  as  well  as  fiom  the  history  of 
.ancient  days,  that  a  majority  of  the  judges,  in  courts  of  law,  have 
been  capable  of  delivering  illegal,  unconstitutional,  and  even  crnn- 
inal  opinions.  On  such  occasions,  were  the  minoiity  bound  to 
silence?  Whatever  may  have  been  the  ruis  of  t.i;  day,  in  ths 
case  of  the  ship-money,  and  the  case  of  the  seven  bisliops,  man- 
kind have  since  consecrated  to  everlasting  fame,  the  names  of 
those  who  honorably  spurned  the  slavish  doctrine.  Let  the  doc- 
trine prevail,  and  I  see  not  why  a  pupp^^t,  or  a  China  mandarin, 
"vvould  not  fonn  as  good  an  associate  judge  for  the  honorable  pre- 
sident as  a  Coke  or  a  Mansfield. 

[  T.  3.  ] 
Fotc-s  of  the  Assembly  'f  1 7 7" 6,  page  43. 
JUNE  24,   1775,  P.  M. 
The  committee  appointed  for  thdt  purpose  broug-ht  In  a  draft 
of  a  declaration,  on  the  subject  of  the  independence  of  this  colohyj' 
of  the  crown  of  Great-Britain,  which  was  ord;;red  to  be  read  by 
special  order,  the  same  was  i-ead  a  second  time,  and  being  fully 
considered,  it  was  with  the  greatest  unanimity  of  all  the  mem- 
bers agreed  to  and  adopted,  and  is  in  the  words  following,  viz. 

Whereas  George  the  third,  king  of  Great-Britain,  Sec  in  vi- 
olation of  the  principles  of  the  British  constitution  ;  and  of  the 
laws  of  justice  and  humanity,  hath  by  an  accumulation  of  op- 
pressions unparalleled  in  history  excluded  the  inhabitants  of  this, 
>[vUh  the  other  American  colonies^  from  his  firotection  ;  and  whereas 
he  hath  paid  no  regard  to  any  of  our  numerous  and  dutiful  peti- 
tions for  a  redress  of  our  complicated  grievances,  but  hath  lately 
purchased  foreign  troops  to  assist  in  enslaving  us  ;  and  hath  ex- 
cited the  savages  of  this  country  to  carry  on  a  war  against  us  ; 
as  also  the  negroes  to  embrue  their  hands  in  the -blood  of  their 
masters,  in  a  manner  unpractised  by  civilized  nations  ;  and  hath  • 
lately  insulted  our  calamities,  by  declaring  that  he  will  shew  us 
no  mercy  until  he  has  reduced  us  :  And  whereas  the  obligations 
of  allegiance  (being  reciprocal  between  a  king  and  his  subjects) 
are  now  dissolved  on  the  side  of  the  coloiiists,  by  the  despotism 
of  the  said  king,  insomuch  that  it  now  appears  that  loyalty  to  him 
is  treason  against  the  good  people  of  th.is  countiy  :  Av\d  whereas ' 
not  only  the  parliament,  but,  there  is  reason  to  believe,  too  many 
of  the  people  of  Great-Britain,  have  concurred  in  the  aforesaid 
arbitrary  and  unjust  proceedings  against  us  :  And  whereas  the 
public  virtue  of  this  colony  (so  essential  to  it's  liberty  and  ha^^- 
pincss)  m'lst  be  endangered  by  a  future  political  union  with  orr 
dependance  upon  acrovv-n  and  nation  so  lost  to  justice,  patriotism 
'Mid.  magnanimity  ;  "  We  the  deputii;s  of  the  people  of  Penn- 
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svlvania.  assembled  in  full  provincial  conference,  for  foiTn- 
in-!;  a  plau  ibr  executing  the  resolve  of  congress  of  the  15th  of 
]May  last,  for  suj)prtssing  all  authority  in  this  province  derived 
from  the  croAAii  of  Great-Bi  itain  ;  and  for  establishing  a  govern- 
jnent  upon  the  rntliority  of  the  people  only,  now  in  this  public 
manner  in  behalf  of  ourselves,  aiid  Avith  the  approbation,  consent 
and  authority  of  oui-  constituents,  unanimously  declare  our  wil- 
linp;ness  to  concur  in  a  vote  of  the  congress,  declaring  the  united 
colonies  free  and  independent  states,  provided  the  forming  the 
gurernment,  and  the  regulation  of  the  internal  police  of  this  co-. 
lony  be  always  reseiTed  to  the  people  of  the  said  colony  ;  and 
v/e  do  further  call  upon  the  nations  of  Europe ;  and  appeal  to  the 
great  arbiter  and  governor  of  the  empires  of  the  world,  to  wit- 
n^.•ss  for  us,  that  this  declaration  did  not  originate  in  ambition,  or 
m  an  imp^.ti-jnce  of  la^^  fid  authority  ;  but  that  we  were  driven  to 
it,  in  obedience  to  the  first  prir.ciples  of  nature,  by  the  oppres- 
sions and  cruelties  of  the  aforesaid  king  and  parliament  of  Great- 
Britain,  as  the  only  possible  measure  that  was  left  us  to  preserve 
ajid  establish  our  liberties,  and  to  transmit  tliem  inviolate  to  pos- 
terity." 

Ordered,  That  this  declaration  be  signed  at  the  table ;  and  that 
the  president  deliver  it  in  congress. 

[  U.  3.  ] 

Ccnstitvtion  of  1790. — Bill  of  Rights. 

Sect.  13.  That  excessive  bail  shall  not  be  required,  nor  exces' 
sive  fines  imposed,  nor  cruel  punishments  u:ifiicted. 

[  V.  3.  ] 
\st  Tucker's  Elackstone,  pages  30  and  39. 

Thus  while  a  democracy  may  be  pronounced  to  be  the  only 
legitimate  government,  and  that  form  of  governmicnt,  alone, 
which  is  compatible  v/ith  the  freedom  of  the  nation,  and  the  hap- 
piness of  the  individual,  we  may  perceive  that  it  is  on  every  side 
8urioundcd  by  enemies,  ready  to  sap  the  foundation,  convulse  the 
frame,  and  totally  destroy  the  fabric. 

There  is  not  in  nature  a  spirit  more  subtle  than  aristocracy  ; 
nothing  more  unconfinable  ;  nothing  whose  operations  are  more 
constuVit;  more  imperci;ptlble,  cr  more  certain  of  success  ;  nothing^ 
less  upt  to  alarm  in  infancy  ;  nothing  more  terrible  at  maturity.  " 

[  W.  3.  ] 

\zt  TurkerU  Ela:ht<me,  pages  378*  cvcd  394. 

<■  The  legisK.ture  of  Viridnia,  the  most  ancient  of  t'le  British 
coIoiiIes>  was  conttituted  by  tetters  patent  of  March  the  Sth,  1607,. 

t  i''yr  this  attract,  see  Ai'.pendl-x,  note  S.  page  26— and, note T.pagc'S?."'' 


aok  APPENDIX. 

in  the  fourth  year  of  king  James  the  first ;  the  first  charter  gi'jrat*' 
ed  by  queen  Elizabeth,  to  sir  Walter  Raleigh,  bore  date  Marcb 
S5th,  1584,  about  three  and  twenty  years  before  :  it  is  not  of 
inueh  consequence  from  which  of  these  periods  we  date  tlie  ob» 
iigation  of  tlie  laws  of  England.  They  seem  to  have  been  adopt* 
ed  by  consent  of  the  settleis,  which  might  easily  enough  be  done^ 
whilst  they  were  few,  and  living  altogether.  Of  such  adoption, 
fcowcver,  v.'e  have  no  other  proof,  than  their  practice  until  the 
jfear  1661,  when  they  were  expressly  adopted  by  an  act  of  the 
assembly,  which  declares,  "  that  they  had  endeavored,  in  all 
tilings,  as  neai'  as  the  capacity  and  constitution  of  the  country 
vould  admit,  to  adhere  to  those  excellent  and  often  refined  laws 
ef  England,  to  wliich  they  profess  and  acknowledge  all  reverence 
and  obedience  ;  and  that  tlie  laws  made  by  them  are  intended  by 
them  but  as  brief  memorials  of  that  which  tlie  capacity  of  the 
courts  is  utterly  unable  to  collect  out  of  its  \'ast  volumes,  though 
sometimes,  perhaps,  for  the  difference  of  condition,  vaiying  in 
small  things."  The  several  charters  of  queen  Elizabeth  and 
king  James,  stipulated  that  lands  in  Virginia  should  be  heW  of 
the  crown  in  free  and  common  socage. 

[  X.  3.  ] 

1st  Tucker^s  Blacksfone,  fiage  405. 

And  here  we  may  premise,  that  by  the  rejecfion  of  the 
Sovereignty  of  the  crown  of  England,  not  only  all  the  laws  of 
that  country  by  which  the  dependence  of  the  colonies  was 
secured,  but  the  whole  lex  prerogativa  (or  Jura  Coron.f  before 
mentioned)  so  far  as  respected  the  person  of  the  sovereign  and 
his  prerogatives  as  an  individual,  was  utterly  abolished:  and, 
that  so  far  as  respected  the  kingly  office,  and  government,  it 
was  either  modified,  abridged,  or  annulled,  according  to  the 
several  constitutions  and  laws  of  the  states,  respectively  :  that 
every  rule  of  the  common  law,  and  every  statute  of  England, 
founded  on  the  nature  of  regal  government,  in  derogation  of 
the  natural  and  unalienable  rights  of  mankind  ;  or,  inconsistent 
with  the  nature  and  principles  of  democratic  governments, 
were  absolutely  abrogated,  repealed,  and  annulled,  by  the  es- 
tablishment of  such  a  form  of  government  in  the  states,  re- 
spectively. This  is  a  natural  and  necessary  consequence  of 
the  revolution,  and  the  correspondent  changes  in  the  nature  of 
the  governments,  unless  we  could  suppose  that  the  laws  of 
England,  like  these  of  the  Almighty  Ruler  of  the  universe,  carry 
with  them  an  intrinsic  moral  obligation  upon  all  mankind.  A 
supposition  too  gross  and  absurd  to  require  refutation. 

[  Y.  3.   ] 

'  \st  Tucker's  Blackstone^  /'.ages  409  and  426. 

These  constitutional  declarations  (among  many  others  of  a 
similar  naiure,  contained,  not  only  in  the  constitution  of  Mas« 
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saehusetts,  bat  in  those  of  the  far  greatcx"  pra-t  of  the  r.tatcs  ia-. 
tlie  union)  eiifabusli,  beyond  the  reach  of  a  doubt,  I  apprehcndj^iij 
tile  sevc;-::!  points  premised,  under  this  head.  And  here  we :i 
may  remark,  in  the  way,  that  by  these  constitutional  declara- 
tions all  the  cd'on.al  lav/s,  (of  wiiose  validity,  as  beinj^  repug- 
nant to  the  conimon  la-.v,  and  statutes  of  England,  great  doubts 
had  beeti;^.enteitained  during  the  colonial  government,)  were, 
thenceforth,  unqu  :.iri.inahly  established,  how  repugnant,  soever, 
tUey  might  haW'  bct.i  to  the  con»mon  law,  or  statutes  of  Eng- 
land, or.,.th«j,,- conditions  of  their  charter.  The  adopliou 
of  the  laws  of  England,  we  see  was  confined  to  such  us  l\:<d 
been  theretofore  adopted,  used,  and  approved,  ivit/iin  the  colo- 
ny, and  usually  practised  on,  in  the  courts  of  law  ;  with  au 
exception  as  to  such  parts  as  were  repugnant  to  the  rights  and 
liberties  contained  in  the  constitution.  It  was  therefore  essen- 
tial to  the  force  and  obligation  of  any  rule  of  the  common  law, 
that  it  had  been  before  that  time  actually  adopted,  used,  or  ap- 
proved, i?i  the  colony  :  and  further,  that  it  should  not  be  re- 
pugnant to  the  rights  and  liberties  contained  in  the  constitution. 
Otherwise,  although  it  might  be  found  in  every  law  treatise 
from  Eracton,  and  Glanville,  to  Coke,  Hale,  Hawkins,  and 
Blackstone  ;  or  in  every  reporter  from  the  year-books  to  the 
days  of  Lord  Mansfield,  it  v/ould  have  no  more  force  in  Massa- 
chusqits,  than  an  edict  of  the  emperor  of  China. 

The  constitu'ion  of  Pennsylvania,  declares:  that  all  men  have 
a  natural  inherent  right  to  emigrate  from  one  state  to  another 
that  will  receive  them,  v.  hencver  they  think,  tl;at  thereby,  they 
may  promote  their  own  happiness.  Virginia,  made  a  laAV  to 
the  same  exTect,  in  the  year,  1783,  M'hich  still  continues  to  be 
a- part  of  her  code.  The  English  jurists  deny  to  the  subjects 
of  the  crown  of  Great-Britain  tl:e  right  of  expatriation,  a  doc- 
trine which  they  contend  is  derived  from  the  common  law.  la 
those  states  which  have  adopted  the  common  law  under  certaia 
limitations,  but  have  made  no  declaration  in  their  constitution, 
nor  any  legislative  act  upon  the  subject,  the  right  of  expatria- 
tion may  still  be  questionable.  But  ought  it  to  be  questioned 
in  Pennsylvania,  or  Virginia,  (both  which  states  have,  in  the 
most  solemn  and  explicit  manner  repealed  the  law,)  because  it 
is  still  questionable  in  Connecticut,  where  the  lav/  was,  perhaps, 
net  repealed,  because  the  right  had  never  before  been  question- 
ed.  What  a  snare  is  it"  for  the  feet  of  the  citizens  of  the  Un-  ■ 
ited  States,  if  obsolete  maxims  of  this  kind,  may  be  revived--| 
at  the  discretion  of  a  judge,  and  enforced  with  severe  penalties,'" 
notwithstanding  they  may  have  been  expressly  repealed  and - 
JtnnuUed  in  the^jnost  solemn  manner  by  the  authority  of  the 
states,  respectively !  What  principle  can  be  esti^LIished,  more 
inimical  to  the  independence  of  sovereign  states,  or  more  de- 
-structive  to  the  liberty,  security,  and  happiness  of  the  citizen, 

11 
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than,  that  the  unwritten  law  of  a  foreign  country,  differing 
from  them  in  the  fundamental  principles  of  government,  is 
paramount  to  their  own  written  laws,  and  even  to  those  consti' 
iutions,  which  the  peofile  had  sealed  with  their  blood,  and  de- 
clared to  hf:.  forever  inviolable  !  Such,  however,  is  the  necessa- 
ry, and  inevitable  consequence,  of  this  constructive  grant  of 
jurisdiction  in  all  cases  at  common  laiv^  to  the  courts  of  the  U- 
nited  States,  or  to  any  department  of  the  federal  government. 

[  Z.  3.  ] 
4  Tucker's   Blackslone,  Jppendix,  note  B.  fiage  11. 

As  the  natural  end  and  sole  purpose  of  all  civil  power  is  the 
P'ei^.eral  crood  of  the  whole  body,  in  which  the  governors,  or 
public  functionaries,  themselves,  are  necessarily  mcluded  as  a 
part,  so,  that  civil  power  alone  can  be  justly  assumed,  or  claim- 
ed by  any  governor,  or  public  functionary,  which  is  delegated 
to  him  by  the  constitution  of  the  state,  as  necessary,  or  con- 
ducive to  the  prosperity  of  the  whole  body  united  ;  what  is  not 
so  delegated  is  unjust  upon  v-^hatever  pretence  it  is  assumed. 
Any  contract  or  consent  conveying  useless  or  pernicious  powers 
is  invalid,  as  being  founded  on  an  error  about  the  nature  of  the 
thing  conveyed,  and  its  tendency  to  the  end  proposed. 

[  A.  4.  ] 
Tucker's  JBlacksione,  page  12. 

The  most  natui-al  method  of  constituting,  or  continuing  civil 
power  must,  since  the  general  use  of  letters,  be  some  deed,  or 
instrument  of  convention,  between  those  who  set  about  to  es- 
tablish a  civil  society  or  state,  to  serve  as  an  evidence  of  their 
common  intentions  in  forming  such  an  association  ;  to  limit  the 
powers  which  they  meant  to  confer  upon  their  public  function- 
aries, and  agents :  and  to  prescribe  the  mode  by  which  those 
agents  shall  be  from  time  to  time  appointed,  and  the  powers 
confided  to  them  administered.  And  if  it  should  happen  that 
time  and  experience  may  demonstrate  that  the  people  have 
adopted,  or  consented  to  a  pernicious  plan  ;  whose  destructive 
tendency  they  have  discovered  ;  and  now  see  their  error ;  tak- 
ing that  plan  to  tend  to  their  good,  which  they  fxiid  has  the 
mdst  opposite  tendency  ;  they  are  free  from  its  obligation,  and 
may  insist  upon  a  new  model  of  polity. 

[  B.  4.  ] 
Tucker's  Blacksione,  page  87.  [S6.] 

The  constitution  of  the  state  must  therefore,  be  considered 
as  the  act  of  the  people,  equally  as  the  dissolution  of  the  for- 
mer government ;  both  being  not  only  in  form,  but  in  effect, 
from  the  nature  and  necessity  of  the  case,  one  and  the  same 
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act.  To  question  the  validity  of  the  one,  is  to  deny  that  of  the 
other ;  the  powers  necessary  to  both  being  the  same,  and  the 
one  a  consequence  unavoidably  and  indispensably  flowing  from 
the  other. 

[  C.  4.  ] 

State  Laws,  Caret/ s  edition,   101. 
[We  could  not  find  the  authority  read  by  Mr.  Boileau  in  folio 
iOl  of  any  volume  of  Mr.  Carey's  edition.] 

[  D.  4.  ] 
At/i  State  Latvs,  page  60. 
Sect.  T.  Be  it  enacted  by  the  Senate  and  HozLne  of  Rejiresen- 
tatives  of  the  Commonwealth  of  Penufiylvania  in  General  Assembly 
met,  and  it  is  hereby  enacted  by  the  authority  of  the  same.  That 
the  supreme  court  shall  be  established,  in  the  same  manner, 
and  with  the  same  powers,  as  it  hath  been  heretofore  establish- 
ed by  the  laws  of  this  commonwealth,  consistently  with  the 
provisions  made  in  and  by  the  constitution  of  this  state  :  Pro- 
-jided  nevertheless,  That  from  and  after  tlie  thirty-flrst  day  of 
August  next,  there  shall  be  only  three  terms  of  the  said  court 
holden  in  every  year ;  that  is  to  say,  one  term  beg:nning!on  tlie 
first  Monday  in  January,  which  terra  shall  continue  three  weeks  ; 
and  no  longer ;  another  term  beginning  the  first  Monday  in 
April ;  and  a  third  term  beginning  on  the  first  Monday  in  Sep- 
tember ;  each  of  which  last  ir.entioned  terms  bhall  continue 
two  weeks,  and  no  longer:  And  that  the  courts  of  nisi  prius 
shall  be  held  at  such  intermediate  times,  as  the  justices  of  the 
said  court  shall  judge  most  convenient  for  the  people. 

[  E.  4.  ] 
Zd  State  Laws,  page  7. 

Sect.  XI.  And  for  preventhig  unjust  vexation  by  reiterated 
commitments  for  the  same  offence,  Be  it  further  enacted  by 
the  authority  aforesaid.  That  no  person,  who  shall  be  delivered 
or  set  at  large  upon  an  Habeas  Corpus,  shall,  at  any  time 
thereafter,  be  again  committed  or  imprisoned  for  the  same 
offence  by  any  person  or  persons  whatsoever,  other  than  by  the 
legal  order  and  process  of  such  court  wherein  he  or  she  shall 
be  bound  by  recognizance  to  appear,  or  other  court  having 
jurisdiction  of  the  cause,  and  if  any  other  person  or  persons 
shall  knowingly,  contrary  to  this  act,  re-commit  or  imprison,  or 
knowingly  procure  or  cause  to  be  recommitted  or  imprisoned, 
for  the  same  offence,  or  supposed  offence,  anyperson  delivered 
or  set  at  large  as  aforesaid,  or  be  knowingly  aiding  or  assisting 
therein,  then  he  or  they  shall  forfeit  to  the  prisoner,  or  party 
grieved,  any  pretence  of  vaiiation  in  the  warrant  or  warrants 
of  commitment  notwithstanding,  the  sum  of  five  hundred 
pounds,  -to  be  recovered  by  the  prisoner,  or  party  grieved,  in 
manner  aforesaid. 
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[  I.  4.  ] 

GodvAri's  Pdrtical  Justice,  fia^e  290. 

One  result  of  the  institution  of  bw  is,  that  the  institution 
or.ce  begun,  can  never  be  brought  tc  a  dosp.  Edict  is  heaped 
upon  edict,  and  volume  upon  volumt?.  This  will  be  most  the 
case,  where  the  govemn-ient  is  most  pripular,  and  its  proceed- 
ings have  most  in  them  of  the  nuture  of  deliberation.  Surely 
this  is  no  slight  indication  that  the  principle  is  wrong,  and  that 
of  consequence,  the  farther  we  pvoctL-d  in  ♦^he  path  i'.  marks 
out  to  us,  the  more  we  shall  be  bewiideied.  No  task  can  be 
less  hopeful  than  that  of  effecting  a  coalition  betvveen  a  right 
principle  anJ  a  wrong.  He  that  serionsiy  and  sincerely  at- 
tempts it,  will  perhaps  expose  himself  to  more  palpibie  ridi- 
cule, than  he  who,  instead  of  professing  two  opposite  systems, 
should  adhere  to  the  worst. 

There  is  no  maxim  more  clear  than  this,  "Every  c^se  is  a 
rule  to  itself."  No  action  of  any  man  was  ever  the  Saui'  its 
any  other  action,  had  ever  the  same  degree  of  utility  or  1:1;  •— . 
It  should  seem  to  be  the  business  of  justice,  to  dibtingviiso  li.s 
qualities  of  men,  and  not,  which  has  hitherto  been  the  prac- 
tice, to  confound  them.  But  what  has  been  the  result  ot  .a\ 
attempt  to  do  this  in  relation  to  law  I  As  new  cases  occur, 
the  law  is  perpetually  found  deficient.  How  should  it  be  oth- 
erwise ?  Lawgivers  have  not  the  faculty  of  unlimited  pre  • 
science,  and  cannot  define  that  which  is  inlinite.  The  alterna- 
tive that  remains,  is  either  to  wrest  the  law  to  include  a  case 
■which  v/as  never  in  the  contemplation  of  the  author,  or  to 
Tnakc  a  new  law  to  provide  for  this  particular  case.  Much  has 
been  done  in  the  first  of  these  modes.  The  quibbles  of  lawyers 
tmd  the  arts  by  which  they  retine  and  distort  the  sense  of  the 
]aw,  are  proveibial.  But,  tliough  much  is  done,  every  thing 
cannot  be  thus  done.  The  abuse  would  sometimes  be  too  pal- 
pable. Not  to  say,  that  the  very  education  that  enables  the 
lawyer,  when  he  is  employed  for  the  prosecutor,  to  find  out 
offences  the  lawgiver  never  meant,  enables  him,  when  he  is 
employed  for  the  defendant,  to  find  out  subterfuges  that  reduce 
the  law  to  a  nullity.  It  is  therefore  perpetually  necessary  to 
inake  new  laws.  These  laws,  in  order  to  escape  evasion,  arc 
.  frequently  tedious,  minute  and  circumlocutory.  The  volume 
in  which  justice  records  her  prescriptions  is  forever  increasing, 
and  the  Avorid  would  not  contain  the  books  that  might  be 
,%vrilten. 

[  M.  4.  ] 

Jcfcrson's  Miesy  ^lags  249. 

iji-.These  niagistrates  have  jurisdiction  both  criminal  and  civil.  If 

•the  question  before  them  be  a  question  of  law  only,  they  decide 

on  it  themselves  :  btit  if  it  be  of  fact,  or  of  fact  cind  lav^  coai- 
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binetl,  It  ir.usibe  referred  to  a  jury.  In  the  latter  case,  of  a  com- 
bination of  laAv  and  fact,  it  is  usual  for  the  jurors  to  decide  the 
fact,  and  to  refer  the  law  arising  on  it  to  t!ie  decision  of  the 
judges.  But  tiiis  division  of  the  subject  lies  with  their  discretion 
only.  And  if  the  question  relate  to  any  point  of  public  liberty, 
or  if  it  be  one  of  those  in  wliich  the  judges  may  be  suspected  of 
bias,  the  jury  undertake  to  decide  both  la\7  and  fact.  If  they  be 
mistaken,  a  decision  against  right,  w'.  ch  is  casual  only,  is  less 
dangerous  to  the  state,  and  less  afflicting  to  tlie  loser,  than  one 
which  makes  part  of  a  regular  and  uniform  system.  In  truth  it 
is  better  to  toss  up  cross  and  pile  in  a  cause,  than  to  refer  it  to  a 
judge  whose  mind  is  warped  by  any  motive  whatever,  in  that 
particular  case.  But  the  common  sense  of  twelve  honest  men 
gives  still  a  better  chance  of  just  decision,  than  the  hazard  of 
cross  and  pile. 

[  P.  4.  ] 
AddisQii's  Trial,  page  107". 

Another  pretence  has  been  suggested  as  an  excuse  ;  ignorance 
of  the  contents  of  the  paper,  and  ignorance  of  the  law,  on  the 
right  of  Mr.  Lucas.  "  I  am  not,  says  the  learned  judge,  to  be 
charged  and  punished,  unless  it  is  proved,  that  I  have  committed 
an  offence,  that  I  knew  the  act  to  be  an  offence,  and  committed 
it  v/ith  an  evil  intention."  Lawyers  are  accustomed  to  h.ear, 
that  ignorance  of  the  law  is  no  excuse,  even  in  a  common  farmer 
■who  has  never  opened  a  law  book.  What  shall  wc  say  of  a  pre- 
siding judge,  emphatically  a  legal  character,  and  claiming  to  be 
the  exclusive  organ  of  the  court  in  which  h.e  presides,  setting  up 
tlie  plea  of  ignorance  as  a  justification  for  such  an  outi-agc  ? 

[  Q.  4.  ] 
Montesquieu'' s  Sjiirit  of  Latvs,  pages  103,  '4,  '8,  '12. 

In  monarchies,  the  administration  of  justice,  which  decides 
not  only  in  whatever  belongs  to  life  and  property,  but  likewise  to 
honor,  dem.ands  very  scrupulous  inquiries.  The  delicacy  of  the 
judge  increases  in  proportion  to  the  increase  of  his  tiiist,  and  of 
the  importance  of  the  interests  on  which  he  determines. 

We  must  not  therefore  be  surprised  to  find  so  many  rules, 
restrictions,  and  extensions  in  the  laws  of  those  countries,  rales 
that  multiply  the  particular  cases,  and  seem  to  make  of  reason 
itself  an  art. 

The  monarch  who  knows  each  of  his  provinces,  may  establish 
different  laws,  or  tolerate  different  cusloms.  But  as  the  despotic 
prince  knows  nothing,  and  can  attend  to  nothing,  he  must  take 
general  measures,  and  govern  by  a  rigid  and  inflexible  will, 
which  throughout  his  whole  dominions  produces  the  same  ef- 
fect ;  in  short,  every  thing  bends  under  his  feet. 
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In  proportion  as  the  decisions  of  the  courts  of  judicature  are 
multiplied  in  monarchies,  the  law  is  loaded  with  decrees  that 
someUmes  contradict  one  another;  eitlier  because  succeeding 
Judges  are  of  a  difterent  way  of  thinking,  or  because  the  same 
causes  are  sometimes  well,  and  at  other  times  ill  defended  ;  or, 
in  fine,  by  reason  of  an  infinite  number  of  abuses,  to  which  all 
human  regulations  are  liable.  This  is  a  necessary  evil,  v/hich 
the  legislature  redresses  from  time  to  lime,  as  contrary  even  to 
the  spirit  of  moderate  governments.  For  when  people  are  ob- 
liged to  have  recourse  to  courts  of  judicature,  this  should  come 
from  the  nature  of  the  constitution,  and  not  from  the  contradic- 
tion or  uncertainty  of  the  law. 

But  in  moderate  governments,  where  the  life  of  the  meanest 
subject  is  deemed  precious,  no  man  is  stript  of  his  honor  or  pror 
perty  but  after  a  long  inquiry  ;  and  no  man  is  bereft  of  life,  un- 
til his  very  country  has  attaclced  him,  an  attack  that  is  never 
made  without  leaving  him  all  possible  means  of  making  his  de- 
fence. 

Hence  it  is,  that  when  a  person  renders  himself  absolute,  he 
immediately  thinks  of  reducing  the  number  of  laws.  In  a  go- 
vernment thus  constituted,  they  are  more  affected  with  particu- 
lai'  inconveniences,  tlian  with  the  liberty  of  the  subject,  which  is 
very  little  minded. 

In  republics  it  is  plain,  that  as  many  formalities  at  least  ars 
necessary  as  in  monarchies.  In  both  governments  they  increase 
in  proportion  to  the  value  whicii  is  set  on  the  Iionor,  fortune,  li- 
berty and  life  of  the  subject. 

In  republican  governments,  men  are  all  equal ;  equal  they  are 
also  in  despotic  governments :  in  the  forraer,  because  they  are 
every  thing  ;  in  the  latter,  because  they  are  nothing. 

Solon  kncv/  hov/  to  prevent  the  abuse  which  tlie  people  might 
make  of  their  power  in  criminal  judgments.  He  ordained,  that 
the  court  of  Areopagus  sliould  re-examine  the  affair  ;  that  if  they 
believed  the  party  accused  was  unjustly  acquitted,  they  should 
impeach  him  again  before  the  people  ;  that  if  they  believed  liim 
unjustly  condemned  tiiey  should  prevent  the  execution  of  the 
sentence,  and  make  them  rejudge  the  proceeding.  An  admirable 
law,  that  subjected  tlie  people  to  the  censure  of  the  magistracy 
which  they  most  revered,  and  even  to  their  own  ! 

In  affairs  of  this  kind,  it  is  alwa.ys  proper  to  throv.-  in  some 
delays,  especially  wh.en  the  party  accused  is  under  confinement ; 
to  the  end  that  the  people  may  grow  calm,  and  give  their  judg- 
ment cool  v. 
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In  despotic  governments,  the  prince  hiinsclf  may  be  judge. 
But  in  monarchies  this  cannct  be  ;  the  conEtitution  by  such  means 
would  be  subverted,  and  the  dependent  intermediate  powers  anni- 
hilated ;  all  set  forms  of  judgment  \Tculd  cease  ;  fear  woukl  take 
possession  of  the  pcople'u  minds,  and  paleness  spread  itself  over 
every  countenance  :  the  more  confidence,  honor,  affection,  and 
security  in  the  subject,  the  more  extended  is  the  power  of  the 
monarch. 

[  S.  4.  ] 

Jefftrsori's  Aotes,  pc^g^  229. 

The  time  to  guard  against  corruption  and  tyranny,  is  before 
they  shall  have  gotten  on  us.  It  is  better  to  keep  tlje  wolf  out 
of  the  fold,  than  to  t:-ust  to  dra^ving  his  teeth  and  talons  after  he 
shall  have  entered. 

[  T.  4.  ] 
\st  Dal'as's  Reports,  page  86. 

ReSPUBLICA  X'S.  DOAN. 

Aaron  Dean,  being  attained  of  a  jobbery  in  t!ie  county  of 
Bucks,  by  process  of  Oiitlatvry,  he  Avas  brought  before  tlie  court 
on  the  24th  day  of  September  1784,  and,  after  hearing  his  coun- 
sel upon  several  exceptions  to  the  outlawry,  (which  were  all 
over-i-uled)  execution  was  awarded  against  him  en  the  9th  day  of 
October.  The  follov/ing  correspondence  then  took  place  between 
the  honorable  the  supreme  executive  ccimcil,  and  th.e  judges  ;  in 
the  course  of  wliich  several  important  points  of  law  were  stated 
and  considered.* 

On  the  22d  of  Jsl'ove-mber  1784,  the  president  and  supreme 
executive  council  addressed  the  followmg  letter  to  the  judges. 

Gentleincny 

We  have  pemsed,  Mid  attentively  considered,  the  transcript  of 
the  record  trar.smitted  by  you,  of  the  attainder  of  Aaron  Doan  ; 
and  as  it  appeal's  to  us,  a  case  of  a  novel  arid  extraordinary  na- 
ture, which,  being  once  established  as  a  precedent,  may  greatly 
affect  the  lives,  liberties,  and  fortunes,  of  the  freemen  of  this 
commonwealth,  we  cannot,  consistently  with  our  ideas  of  duty, 
issue  a  warrant  for  his  execution,  until  the  doubts  and  difficulties 
that  present  themselves  to  our  A'iev^,  are  removed. 

To  take  away  the  life  of  a  man  without  a  fair  and  open  trial, 
upon  an  implication  of  guilt,  has  ever  been  regarded  as  so  dan- 

[*  Although  the  whcle  of  this  case  was  not  read  by  Mr.  Dallas ;  yet,  as 
great  part  of  it  is  not  only  jaterssting  but  applicable,  the  reporter  cl'iciight 
jjroper  to  give  it  entire] 
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j»"--rov.s  a  practice,  that  the  law  requires  all  the  proceedings  in 
such  a  mode  of  putting  to  deatli,  to  be  "  exceedingly  nice  and 
circumstrintiai"  as  Ulackiton;'  says ;  and  "  any  single  minvite  point 
omittedj  o/  misconducted,  renders  the  whole  outlawry  illegal, 
and  it  may  be  reversed  ;  upon  which  reversal  the  paity  accused 
is  admitted  to  plead  to,  and  defend  himself  against  the  indict- 
ment."    4  Blacki^tonc  315. 

This  liberality  of  spirit  seems  to  have  advanced  v/ith  the  Im- 
provLment  of  the  human  mind,  and  of  those  laws;  fi'om  which 
our  own  are  composed  :  For,  by  the  statute  of  4  c^  5  IV.  is'  M. 
c.  22.  wisely  and  benevolently  reciting,  that,  "it  is  agreeable  to 
justice,  that  ps'oceedings  in  out-lawries  in  criminal  cases,  should 
be  as  public  and  notorious,  as  in  civil  causes,  because  the  conse- 
quences to  persons  out-lavv^ed  in  criminal  cases,  are  more  fatal 
and  dangerous  to  them,  and  their  posterities,  than  in  any  other 
causes  ;"  it  was  enacted,  that,  "upon  issuing-  an  exigent  in  a 
crmiinal  case,  there  should  issue  a  proclamation,  according  to 
the  form  of  the  statute  made  in  the  one  and  thirtieth  year  of 
Queen  Elizabeth^'"  Sec.  And  the  first  mentioned  statute  was 
made  perpetual  by  the  7  e?*  8  IV.  3  c.  36. 

It  is  our  desire  to  regulate  our  conduct  by  the  just  maxims, 
and  generous  principles,  that  have  been  established,  for  keeping 
under  proper  directions,  and  restraining  within  proper  limitations, 
this  menacing  part  of  jurisprudence. 

We  shall,  therefore,  be  obliged,  if  you  v>iil  be  pleased  to  take 
the  questions  no'.v  proposed  into  your  consideration,  and  to  favor 
us  with  your  answers. 

First. — V/hether  tfte  proceedings  in  this  case  are  founded  on 
common  law,  the  act  for  the  advancement  of  justice,  or  on  any 
other,  and  what  acts  of  assembly,  or  of  parliament  ? 

Second. — Whctl::cr  there  have  been  any,  and  what  modern  in- 
star.ces  in  England,  prior  to  our  declaration  of  independence,  of 
persons  being  executed  upon  outlawry  by  judicial  proceedings 
alone  ? 

Third. — Whether  there  has  ever  been  any,  and  what  instance 
in  Fcnnsylvr.iiia,  of  a  person  being  executed  upon  outlawry  bij 
judicial  proceedings  cdone  ? 

Fourth. — Is  such  a  mode  of  attainder  compatible  with  the  let- 
ter and  spirit  of  the  constitution  of  this  state,  which  establishes, 
witli  such  strong  sanctions,  the  right  of  trial  by  jury  ? — See  sec- 
tion the  ninth  of  the  declaration  of  riglUs section  the  twenty- 
fifth  of  the  frame  of  government,  &c. 
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Fifi/i.—>WhsLt  authorities   and   precedents  are  considered  as 
most  applicable  to  the  present  case  ? 

Sixt/i. — If  this  outlawry  is  principally  founded  on  the  act  for 
the  advancement  of  justice,  do  not  these  words,  "  attainted  of 
the  crime  whereof  he  is  so  indicted  or  app.;aled  as  aforesaid, 
and  from  that  time  shall  forfeit  and  lose  all  his  lands  and  tene- 
ments, goods  and  chatties  ;"  imply  by  force  of  the  copulative,- 
"and,"  that  this  forfeiture  was  the  penalty  designed  to  be 
incurred  by  such  an  outlawry,  and  may  not  the  word  "execution" 
in  the  following  part  of  the  clause,  as  it  is  connected  with  the 
v/ord  "  trial,"  be  reasonably  applied  to  the  other  criminals  there 
mentioned,  so  as  to  render  it  consistent  with  the  preceding  penal 
expressions?  And  is  not  this  construction,  in  favor  of  lifcy 
strengthened  by  the  improbability,  that  the  legislature  of  Pemi- 
sytvania  intended  to  make  the  law  in  this  case  more  sanguinary 
here,  than  the  law  of  England  at  that  period,  which,  it  is  appre- 
hended, required  one  or  more  writs  of  cal'das — an  exigent — five 
exactions— -"xt  five  different  county  courts — a  proclamation  at  the 
door  of  a  place  for  divine  worship,  &c.  before  an  outlawry  could 
be  incurred,  Tremaine'a  P.  C.  281.  Sec.  Statutes  before  mention- 
ed— Ha'c — Hawkins— Bacon — Blackstonc. 

Seventh.-— A^Xhe  person  was  brought  into  the  supreme  court 
by  habeas  ccrp.ite^  ought  not  judgment  to  have  been  ex/ires.'dy 
pronounced,  as  the  reason  assigned  of  judgment  not  being  pro- 
nounced "  afresh,"  in  Ratclijfe's  case,  wlio  was  brought  into  the 
king's  bench  by  habeas  corpus  is,  "  it  having  been  pronounced 
before :"  And  in  tlie  case  of  Stcjffordf  Eartsti^ad,  Okcy^  and 
Corbet,  who  were  attainted  by  act  of  parliament,  (cases  nearly 
resembhng  this)  "the  chief  justice  pronounced  the  usual  judg- 
ment as  in  cases  of  high  treason."     Foster  44. 

Eighth. — If  all  the  proceedings  in  the  present  case  are  as  rig- 
idly exact  as  the  law  requires,  in  this  uncommon  mode  of  taking 
away  life,  ought  council  to  form  a  new  kind  of  warrant  for  exe- 
cution, thereby  ordering,  that  on  a  certain  day  the  offender  be 
hanged  by  the  neck  'till  he  be  dead,  or  order  in  the  wari-ai"Lt,  that 
on  a  certain  day  execution  be  done  upon  t'le  offender,  leaving  the 
sheriff  to  decide  what  is  the  punishment  by  law  to  be  inflicted  ? 

It  would  be  agreeable  to  us,  if  you,  gentlemen,  would  also  be 
pleased  to  consider,  whether  the  outli.vry  in  the  present  case, 
may  not  be  legally  reversed,  and  the  circnder  brought  to  a  trial, 
for  these  defects  in  the  proceedings. 

First — .By  tl:e  act  fcr  the  advancement  of  justice  it  is  directed, 
•'that  the  capias  shaii  be  returnable  before  tin:  justices  cf  thut  ccurty 
'.vhere  such  pc.rty  shall  be  indicted  or  appealed,  at  tiie  supreme 
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or  provincial  court  next  after  the  taking  of  such  indictment  or 
appeal ;"  and  that  the  party  shall  be  called  on  by  proclamation 
"  to  appear  before  the  said  justices  at  the  said  supreme  court ;"  and 
it  is  set  forth  in  the  indictment  in  the  present  case,  that  it  was 
taken  at  "c  court  of'  oyer  and  terininer  and  general  gaol  diii-verij  ;** 
but,  the  capias  in  the  present  case  dii"ects  the  party  to  be  called 
on  by  proclamation,  to  "  appear  before  the  justices  of  the  supreme 
court.''''  'Tis  true,  tlie  same  persons  are  justices  of  both  courts ; 
but,  the  title  of  "  (hat  court  where  the  party  shall  be  indicted,''^  ex* 
pressly  required  by  the  act,  is  omitted. 

Second. — It  is  not  retumed  by  the  sherifT,  that  the  party  was 
called  on  by  proclamation,  "to  ansv/er  to  the  commoriwcalthy"  as 
by  the  act  aforesaid,  and  by  the  capias  is  directed. 

Third. — It  is  not  set  forth  that  the  capias -vras  "delivered  to  the 
sheriff  three  months  before  the  return  thereof,"  as  the  same  act 
req\iires :  Nor  does  the  sheriff  even  return,  that  he  made  the 
proclamations  by  virtue  of  the  said  capias. 

The  proclamations  inight  be  made  without  the  writ ;  and 
though  it  inay  be  inferred,  that  they  were  not,  ought  inferences 
against  the  accused  to  be  admitted  in  a  case  so  highly  penal  ? 

Fourth. — Is  not  the yor;n  of  the  proclamation  prescribed  by  the 
act  aforesaid,  and  ought  it  not  to  have  been  strictly  pursued  ? 
and  does  not  the  first  line  of  that  form  require  the  proclamation 
to  begin  with  a  setting  forth  of  the  indictment ' 


? 


Fifth. — Ought  it  not  to  appear,  ivhen,  and  how,  the  party  was 
'^for  the  cause  aforesaid  before  comminted  to  the  custody  of  the 
sheriff  of  the  city  and  county  of  Philadelphia"  or  at  least,  that 
it  was  subsequerit  to  the  proclamations  in  Bucks  courity  ? 

Sixth. — The  act  before  mentioned,  and  the  capias,  order  the 
sheriff  to  "  maf:e  proclamation  in  every  court  of  quarter  sessions," 
Sec.  but  the  sheriff  returns  that  he  "  caused  public  proclamation 
to  be  made  at  two  several  courts  of  quarter  sessions,"  Sec,  The 
word '■'■at"  is  uncertain.  So  is  the  word  '■'■  public."  Neither  of 
them  is  usued  in  the  act.  The  requiring  '■'■the  sheriff  to  make  the 
proclamations,''  appears  to  have  been  intended  to  oblige  his  at- 
tendance in  person  at  so  solemn  a  transaction,  leading  to  such 
fatal  consequences.  It  is  not  returned,  that  he  was  present.  As 
to  the  other  words,  proclamations  might  be  in  some  sense  said 
to  be  "  public,"  and  "  at  the  courts,"  and  yet  not  "in  the  courts." 
Where  life  depends  on  proclamations,  it  seems  scarcely  possible 
to  adhere  with  too  scrupulous  an  exactness  to  injunctions  po- 
sitively directed  by  law,  for  giving  them  tlitir  destructive  effi- 
cacy. 
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Seventh. — It  does  not  appear  by  the  return  who  was  called  on 
by  pi-oclcimation  to  appear. 

The  onender  has  represented  to  lis  by  petition,  that,  at  the 
time,  wlien  the  outlawry  was  sued  forth  against  him,  he  was  in 
M-w-York^  then  in  the  possession  of  the  British  army.  What 
regard  ought  to  be  had  to  that  circumstance,  you,  gentleman, 
can  determine. 

I  am,  with  respect,^ 

Gentlemen, 
Your  most  obedient  and  very  humble  servant, 

JOHN  DICKINSON. 

To  these  inquiries  th.e  following  answers  were  returned,  ad- 
dressed to  his  excellency  the  president  in  council,  on  the  1 5th  of 
January  1785. 

&>, 
We  had  the  honor  of  receiving  on  the  29th  of  J^'ovember  last, 
the  letter  from  youi-  excellency,  and  the  honorable  the  supreme 
exgculive  council,  dated  the  22d  of  the  same  month,  respecting 
the  case  of  Jaron  Doan,  who  stands  attainted  of  a  robbery  in  the 
county  of  Bucks,  by  outlawry,  and  against  whom  execution  has 
been  awarded.  In  this  letter  the  council  express  difficulties  with 
regard  to  their  issuing  the  vvrarrant  for  his  execution,  and  have 
desired  the  opinion  of  the  judges  on  nine  several  questions.  Be- 
fore we  gave  our  answers  to  these  questions,  it  was  expected  that 
all  the  judges  might  consult  together,  in  court  upon  them  ;  but, 
as  we  now  despair  of  this  for  some  months,  we  shall  offer  what 
we  think  may  be  material  on  the  occasion  v/lthout  further  delay. 

Previously  to  the  ginng  our  answers,  we  beg  leave  to  observe, 
that  the  judges  do  not  hold  themselves  bound  to  assign  any  rea- 
sons for  their  judgments  ;  and  when  they  do  give  reasons,  it  is 
always  in  liublic.  This  is  mentioned,  that  the  present  proceeding 
may  not  be  drawn  into  a  precedent. 

We  would  next  observe  generally,  that  on  outlawry  for  felony, 
is  a  conviction  and  attaijider  of  the  offence  charged  in  the  indict- 
ment, and  has  been  as  long  in  use  as  the  law  itself.  The  inten- 
tion of  it  was  to  compel  all  men  to  submit  to  the  laws  of  their 
country,  and  to  prevent  their  escaping  justice,  by  flying,  and 
stayhig  away,  until  all  the  witnesses  are  dead.  It  is  a  very  im- 
portant part  of  the  criminal  law ;  and  we  do  not  find  an  occasion, 
where  any  question  of  law,  upon  a  writ  of  error  to  reverse  an 
outlawry  in  a  criminal  case,  ever  underwent  a  serious  lit;g:'.tion, 
before  that  of  John  IVilkcsy  Esq.  iu  1770. 
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If  thei'e  be  any  thing  improper  in  taking  away  the  life  of  a 
man  upon  an  attainder  by  a  judicial  outlawry,  it  belongs  to  the 
legislature  to  alter  the  laAv  in  this  particular ;  the  judges  cannot 
do  it.     But  council  can  interpose  their  mercy. 

In  our  answers,  we  shall  refer  to  the  questions,  in  the  order 
they  are  placed  in  your  excellency's  letter,  without  insertbig 
them  here. 

Answer's  to  the  Questions. 

First. — The  proceedings  in  this  case  are  founded  on  the  act  of 
assembly,  entitled,  "  An  act  for  the  advancement  of  justice,  and 
more  certain  administration  thereof." 

Second. — Our  law  books  do  not  inform  us,  except  very  rarely, 
of  the  executions  of  capital  offenders  ;  they  are  generally  to  be 
found  in  the  histories  of  the  times,  or  in  the  periodical  publica- 
tions ;  and,  therefore,  v/e  cannot  mention  with  certainty  any  mod- 
.ern  instances  in  England,  prior  to  our  declaration  of  independ- 
ence, of  persons  beint;  executed  \ipon  outlawry  by  judicial  pro- 
ceedings alone  ;  but  lord  cliief  justice  Mansfield,  in  Wilkes's  case, 
expresses  himself  thus  :  "  Flight.,  in  criminal  cases,  is  itself  a 
crime.  If  an  innocent  man  flics  for  treason  or  felony,  he  forfeits 
all  his  goods  and  chatties.  Outlawry,  in  a  capital  case,  is  as  a 
conviction  for  the  crime  :  And  many  men,  nvho  neroer  were  tried, 
have  been  executed  upon  the  outlawry."     4  Burrow.  2549. 

Third. — We  do  not  know  of  any  instance  in  Pennsylvania,  of 
'  a  person  being  executed  upon  outlawry  by  judicial  proceedings 
alone :  But  a  certain  David  Dawson  was  executed  since  the  de- 
claration of  independence,  in  consequence  of  an  attainder  by  vir- 
tue of  a  proclamation  of  the  supreme  executive  council,  and  ju- 
dicial proceedings  thereupon.  In  that  case,  the  court  awarded  ex- 
ecution, by  pronouncing  the  usual  sentence  of  death  ;  no  judg- 
ment having  been  given  before. 

Fourth. — We  conceive,  such  a  mode  of  attainder  compatible 
with  the  letter  and  spirit  of  the  constitution  of  this  state,  and  that 
it  is  no  infringement  of  the  right  of  trial  by  jury  ;  for,  that  the 
party  had  not  tliat  trial,  was  owing  to  himself;  he  was  not  de- 
prived of  the  right.  As  well,  indeed,  might  an  offender,  who 
confessed  the  fact  in  court,  by  pleading  guilty  to  the  indictment, 
after  sentence,  complain  that  he  had  not  a  trial  by  jury.  By  re- 
fusing to  take  his  trial,  he  tacitly  seems  to  have  admitted  him- 
self guilty.     2  Hawkins,  fo.  170.  chap.  23.  sec.  53.  2  Hale  208. 

Fifth. — We  conceive,  all  the  authorities  and  precedents  of  out- 
lawries in  capital  cases  at  common  law  in  England,  as  applicable 
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to  the  present  case ;  there  being  no  difference,  Init  in  the  form 
and  manner  of  proceeding  to  tlie  outlawry,  which  is  made  by  the 
before -mentioned  act  of  assembly. 

In  particular  we  would  refer  council  to  4  Bw-r.  2527  and  to 
2577,  Avhere  almost  all  the  authorities  are  collected  together  and 
fully  considered. 

Sixth. — In  the  act  for  the  advancement  of  justice,  Sec.  sec.  17. 
the  legislature  have  declared,  "  that  the  party  indicted  of  a  capital 
offence,  not  yielding  his  body  to  the  sheriff  at  the  return  of  th.e 
cafiiufs,  shall  be,  by  the  justices  of  the  supreme  court,  pronounc- 
ed oullanved^  and  attainted  o'i  the  crime  whereof  he  is  so  indicted. 
And  from   that  time  shall  foifeit  all  his  lands  and  tenements, 
goods  and  chatties  :  'which  forfeiture.,  Sec.  after  debts  paid,  shall 
C"0,  one  half  to  the  srovernor  for  the  time  being.  Sec.  and  for  de- 
fraying  the  charges  of  prosecution,  trial  and  executiori  of  such 
criminals.''     Had  the  clause  ceased  at  the  end  of  the  words  "  at- 
tainted of  the  crime  whereof  he  is  so  indicted,"  no  doubt  remains 
with  us,  but  that   the  party  was  liable   to  suffer  all  the  pains  of 
death  prescribed  by   law  for  the  offence  specified  in  the  indict- 
ment ;  and  the  words  following,  so  far  from  altering  this  con- 
stiTictlon,  in  our  opinion,  shew,  by  the  most  necessary,  evident, 
and  strong  implication,  that  the  party  was  liable  also  to  be  execut- 
ed ;  for  the  expences  of  the  executl-m  are  to  be  defrayed  out  of 
his  forfeited  estate. — We  therefore   have  no  doubt,  that  .Ai7-on 
Doan,  besides  the  forfeiture  of  his  estate,  has  foifeiled  his  life. 

Seventh. — We  conceive,  tliat,  where  a  person  Is  attainted  hj 
an  act  of  parliament  or  assembly,  and  is  brought  before  the 
court,  and  execution  awarded,  the  practice  wr.st  generally  has 
been  to  do  so,  by  pronouncing  the  ex/iress  sentence  ;  and  the 
reason  given  for  it,  is,  because  Vio  judicial  sentence  had  been  pro- 
nounced before  ;  but  in  case  of  an  outlawry  by  judicial  proceed- 
ings only.,  no  express  sentence  is  given  upon  the  paily's  being 
brought  before  the  court,  but  merely  an-av/ard  on  the  roll,  that 
the  sheriff  do  execution  at  his  peiil,  or  execution  atoarded  by  the 
court ;  because  a  judgment  had  been  given  before.  Judgments 
in  criminal  cases  are  divided  into  two  kinds.— .1.  By  express  sen- 
tence to  tiie  punishment  proper  for  the  crime. — 2.  Judgments 
without  any  such  sentence.  Of  the  latter  \\\(tv^.  are  two  kinds.  1. 
Outlav/ry.  2.  Abjuration.  Judgment  of  outlawry  in  England 
is  given  by  the  coroner,  and  is  in  thtse  v/ords,  "  Therefore  tlie 
said  A.  B.  by  the  judgment  of  the  coroner  of  our  lord  the  king 
of  the  county  aforesaid  is  outlawed.''  The  party  is  thereby  as 
much  attainted,  and  shall  forfeit  and  lose  as  much,  as  if  sentence 
had  been  given  against  him  upon  a  verdict  or  confession.  Finch 
of  Law,  467.  3  Inst.  52.  212.  Cro.  Coro.  266.  iJf:.  And  t'fter  such 
outlawry,  if  the  party  is  brought  before  the  court  of  king''s  bench. 


94  APPENDIX. 

« execution  shall  be  awarded  against  him,  but  no  smtencc  firo^ 
nounced,  because  the  outlawry  is  a  judgment^  and  no  man  shall 
have  two  judgments  for  one  offence."  2  Haivk.  chap.  48.  sec.  23. 
fo.  447,  and  the  cases  there  cited.  But  in  the  present  case,  the 
judgment  was  pronounced  before  by  this  same  sufireme  courts  that 
Aaron  Doan  is  outlaived  and  attainted  of  the  crime  whereof  he  is 
indicted,  and  we  do  not  think,  that  it  would  have  been  formal  to 
have  given  a  second  express  judgment.  This  matter  was  men- 
tioned, and  well  considered  by  the  judges,  at  the  time  they  av/ard- 
ed  execution  in  the  present  case  of  Aaron  Doan. 

Eighth. — The  judgment  against  Jaron  Doan.,  is,  that  he  is  out' 
lowed  and  attainted  of  the  crime  tvhereof  he  is  i)idicted — The  record 
shews  that  he  was  indicted  of  a  robbery  ;  in  which  case,  the  ex- 
press judgment  is,  "  that  he  shall  be  taken  back  to  the  place  from 
whence  he  came,  and  from  thence  to  the  place  of  execution,  and 
there  be  hanged  by  the  neck  until  he  is  dead."  The  judgment 
of  outlawry  implies  all  this.  We  therefore  think,  that  a  warrant 
for  the  execution  may  properly  issue,  giving  these  special  direc- 
tions to  the  sheriff.  We  find,  that  executions  have  been  com- 
manded to  be  done  by  the  conrt  without  writ,  sometimes  by  writ ; 
and  that  the  king  in  England  has,  by  special  warrants,  frequently 
remitted  part  of  the  punishment  and  dij-ected  the  rest,  and  chang- 
ed hanging  for  beheading,  though  some  have  doubted  of  his  au- 
thority to  do  so,  in  the  latter  instance.  2  Hawk,  chap,  5 1 .  sec.  4. 
5.  fo.  463.     jFinch  of  Law,  478.  3  Mod.  42.  Cro.  Jac.  496, 

J\/7nth.~—We  do  not  think,  that  the  outlawry,  in  the  present 
case  can,  at  this  stage  of  the  business,  be  legally  reversed.  The 
several  critical  and  verbal  objections,  now  stated  by  council,  as 
well  as  most  of  those  preceding  v/erc  made  at  the  bar,  in  be- 
half of  the  prisoner,  by  his  counsel  learned  in  the  law,  answered 
by  the  prosecutor  for  the  commonwealth,  and  over-ruled  by  the 
court,  upon  full  discussion  and  matui'e  consideration.  The  court 
cannot  make  errors,  nor  reverse  for  errors  which  do  ?iot  exist,  or 
which  they  cannot  see  :  They  must  be  satisfied,  that  there  are 
errors.  There  may,  perhaps,  be  some  small  mistakes  in  the 
transcript  of  the  record  by  the  prothonotary,  as  wq  have  not  seen 
it,  but  there  is  no  error  in  the  record  itself,  that  we  have  been 
able  to  discover.  There  has  never  been  a  question  seriously  liti- 
gated in  Westminster- Hall  upon  a  writ  of  error  to  reverse  an  out- 
lawry in  a  capital  case.  Such  t-.  writ  was  never  granted,  but  from 
justice,  wliere  there  really  was  error,  or  from  favor,  where  the 
king  was  willing  the  outlawry  should  be  reversed :  They  are 
grantable  merely  ex  gratia  regis,  and  when  granted,  there  never 
Was  any  opposition  made,  and  the  courts  I'eversed  them  upon 
slight  and  trivial  objections,  which  could  not  have  prevailed,  if 
opposed,  or  the  precedent  had  been  of  any  consequence  ;  which 
could  not  be,  as  the  king  had  tlie  power  to  refuse  the  writ.     All 
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was  by  consent  of  the  king,  and  the  reversal  took  place,  though 
there  was  really  no  error  at  all. 

It  is  as  much  a  breach  of  duty,  to  reverse  a  good,  as  it  would 
be  to  affirm  a  bad  outlav/ry.     The  mischief  goes  farther  than  an 
unrighteous  sentence  in  tiie  particular  case  ;  for,  to  reverse  with- 
,  out  an  error,  is  to  abolish  that  part  of  the  law. 

Your  excellency  further  informs  us,  that  the  offender  has 
alledged  in  his  petition  to  council,  that  he  was  in  the  city  of  JVeiv- 
York  at  the  time  the  outlawry  was  sued  forth  against  him.  In 
answer  to  this,  we  can  only  say  with  certainty,  that  if  he  had 
put  any  material  fact  in  issue,  it  would  have  been  tried. 

Upon  the  whole,  three  indictments  for  robbery  have  been 
found  against  him  in  Bvcks  county  ;  by  the  examinations  of  Jesse 
Vickers,  Solomoti  Vickers,  John  To7nlinson,  Israel  iJcan,  Jo&e/ih 
Dean,  See.  he  was  a  principal  in  them,  and  eight  or  nine  others 
in  that  county,  and  the  counties  of  P/iiladel/ihia.,  Chester  and  Ian' 
caster  ;  he  has  been  duly  outlawed  for  one  of  them,  and  execu- 
tion legally  awarded,  according  to  our  judgments. 

We  have  the  honor  to  be, 

With  the  greatest  respect, 
Sir, 
Your  Excellency's  and  the  Council's 

Most  obedient  humble  sei-vants, 

THOMAS  M'KEAN, 
GEORGE  BRYAN, 
JACOB  RUSH. 

[  U.  4.  ] 

Minutes  of  Assembly  of  1800-1,  page  228. 

By  whatever  process,  then,  punishment  for  an  offence  can  be 
inflicted,  it  must  be  denominated  a  criminal  prosecution  ;  and  it 
is  obvious,  that  a  contrary  doctrine,  would  make  mere  matter  of 
form,  the  fluctuating  criterion  of  our  dearest  rights. 

Thus,  an  impeachment  by  the  legislature,  is  a  criminal  prose- 
cution, though  a  conviction  can  only  affect  the  delinquent's  office  ; 
and  the  characteristic  distinction  between  the  impeachment,  and 
the  address,  is,  simply  that  the  same  effect  (a  removal  from  office) 
may  be  produced  in  the  letter  course  of  proceeding,  for  any  rea- 
sonable cause  to  which  the  former  course  of  proceeding  could 
not  be  extended.  But  the  very  terms  of  the  constitution  must 
cxiinguish  every  doubt  ou  the  subject,  for  there  we  find,  criminal 
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prosecutions,  btf  i?idictme7it  or  information^  expressly  distinguished 
from  other  criminal  prosecutions  ;  and  in  addition  to  the  privi- 
leges allowed  in  "  all  criminal  prosecutions,"  the  defendant  on  an 
indictment^  or  information^  has  a  right  to  ''  a  speedy  public  trial, 
by  an  impartial  jury  of  the  vicinage." 

[  V.  4.  ] 

Constitution  of  1776.     Bill  of  Bights. 

Section  9.  That  in  all  prosecutions  for  criminal  offences  a  man 
hath  a  right  to  be  heard  by  himself  and  his  counsei,  to  demand  ths 
ci'.use  and  nature  of  his  accusation,  to  be  confronted  with  the  wit- 
nesses, to  call  for  evidence  in  his  favor,  and  a  speedy  public  trial  by 
an  impartial  jury  of  the  country,  without  unanimous  consent  of 
which  jury  he  cannot  be  found  guilty;  nor  can  he  be  compelled 
to  give  evidence  against  himself;  nor  can  any  man  be  justly 
deprived  of  his  liberty  except  by  the  laws  of  the  land  or  the 
judgment  of  his  peek's. 

[  W.  !.  ] 
Constitution  of  1790, 

Section  9.  That  hi  all  criminal  prosecutions,  the  accused  hath 
a  right  to  be  heard  by  himself  and  his  counsel,  to  demand  the 
nature  and  cause  of  the  accusation  against  him,  to  meet  the 
witnesses  face  to  face,  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and,  in  proseciuions  by  indictment  or  infuV' 
mation^  a  speedy  public  trial  by  an  impartial  jury  of  the  vicinage  : 
That  he  cannot  be  compelled  to  give  evidence  against  himself, 
nor  can  he  bs  deprived  of  his  life,  liberty  or  property,  unless  hj 
the  judgment  of  his  peers  or  tiie  lav/  of  the  laiid. 
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